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son et  al. 

No.  660.     Opinion  Filed  May  13,  1909. 

(108  Pac.  578.) 

1.  PARENT    AND   CHILD— OutiM   and    Authority   of   Parent.     At 

common  law  the  principal  duties  of  parents  to  their  lesritimate 
children  consisted  lii  their  maintenance,  their  protection*  and 
their  education.  While  the  municipal  laws  took  care  to  enforce 
these  duties,  yet  it  was  presumed  that  the  natural  love  and 
affection  implanted  by  Providence  in  the  breast  of  every  parent 
had  done  so  more  effectually  than  any  law.  For  this  reason  the 
parent,  and  especially  the  father,  was  vested  with  supreme  con- 
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trol  over  the  child,  including:  its  education.     Except  where  modi- 
fled  by  statute,  that  authority  still  exists. 

Z         SCHOOLS  AND  SCHOOL  DISTRICTS— Pupil*— Courses  of  Study 
*  — Rights  of  Parents.     The  school  authorities  of  this  state  have 

the  power  to  classify  and  grade  the  scholars  in  their  respective 
districts  and  cause,  them  to  be  taught  in  such  departments  as 
they  may  deem  expedient.  They  may  also  prescribe  the  courses 
of  .study  and  text- books  for  the  use  of  the  schools,  and  sucl:' 
reasonable  rules  and  regulations  as  they  may  think  needful. 
They  may  also  require  prompt  attendance,  respectful  deportment, 
and  diligence  in  study.  The  parent,  however,  has  a  right  to 
make  a  reasonable  selection  from  the  prescribed  course  of  study  . 
for  his  child  to  pursue,  and  this  selection  must  be  respected  by 
the  school  authorities,  as  the  right  of  the  parent  in  that  regard 
is  superior  to  that  of  the  school  officers  and  the  teachers. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Oarvin  County;  R.  McMillan,  Judge, 

Mandamus  by  J.  B.  Thompson  and  others  against  School 
Board  District  No.  18  Garvin  County,  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.     Affirmed. 

R,  T,  Jones,  for  appellflnts. 

J.  B,  Thompson  and  Blanion  &  Andrews,  for  appellees,  cit- 
ing :  Board  of  Education  v.  Purse,  101  Ga.  422 ;  State  ex  rel,  v. 
School  Dist.,  31  Neb.  552;  Morrow  v.  Wood,  35  Wis.  59;  People 
ex  rel.  v.  Trustees,  87  111.  303;  Ralston  v.  Post,  79  111.  567. 

Kane,  C.  J.  This  was  an  action  in  mandamus,  commenced 
in  the  district  court  of  Garvin  county  by  the  defendants  in  error 
tf)  compel. the  school  authorities  of  the  city  of  Paula  Valley,,  in 
said  county,  to  reinstate  their  children  in  the  public  schools,  from 
which  they  were  expelled  for  the  reason  that  under  direction  of 
their  parents  they  refused  to  take  singing  lessons,  which  it  seems 
were  a  part  of  the  prescribed  course  of  study  in  said  schools.  The 
whool  board,  and  teachers  of  the  schools,  were  informed  by  the 
appellees  that  they  did  not  wish  their  children  to  take  singing 
lessons,  that  they  would  not  supply  them  with  the  necessary  sing- 
ing books  to  do  so,  and  requested  them  to  excuse  their  children 
from  this  branch  of  the  regular  course.  The  school  authorities 
refused  to  grant  the  request  of  appellees,  and  the  appellees  re- 
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fused  to  furnish  the  sinking  books,  and  the  children  refusing  t6 
participate  in  the  singing  exercises,  were  expelled.  It  is  agreed 
by  both  sides  that,  when  boiled  down,  the  only  question  really 
involved  in  this  case  is  whether  a  patron  of  the  public  schools  may 
make  a  reasonable  selection  from  a  course  of  study  prescribed  by 
the  proper  school  authorities  for  his  child  to  pursue,  in  oppositioil 
to  a  rule  prescribed  by  such  authorities  requiring  the  child  to  take 
all  the  studies  in  such  course.  The  trial  court  decided  this  ques- 
tion in  favor  of  the  appellees,  and  the  appellants,  not  being  satis- 
fied with  the  judgment,  bring  the  case  to  this  court  by  petition 
in  error. 

There  is  some  conflict  as  to  the  power  to  suspend  or  expel 
pupils  for  failure  to  participate  in  certain  required  studies  or  ex- 
ercises if  the  parents  of  the  pupil  request  that  the  child  be  ex- 
cused; but  it  seems  to  us  that  the  weight  of  authority  and  the 
l»etter  reasoning  sustain  the  judgment  of  the  trial  court.  At 
common  law  the  principal  duties  of  parents  to  their  legitimate 
children  consisted  in  their  maintenance,  their  protection,  and  their 
education.  These  duties  were  imposed  upon  principles  of  natuijal 
law  and  affection  laid  on  them  not  only  by  Nature  herself,  but 
by  their  own  proper  act  of  bringing  them  into  the  world.  It  is 
true  the  municipal  law  took  care  to  enforce  these  duties,  though 
Providence  has  done  it  more  effectually  than  any  law  by  impl(int- 
ing  in  the  breast  of  every  parent  that  natural  insuperable  degree 
of  affection  which  not  even  the  deformity  of  person  or  mind,  not 
even  the  wickedness,  ingratitude,  and  rebellion  of  children,  can 
totally  suppress,  or  extinguish.  1  Lewis'  Blackstone,  §  447.  The 
statutes  of  Oklahoma  defining  the  relation  between  parent  and 
child  are  in  the  main  declaratory  of  the  common  law.  Section 
3763,  Wilson's  Rev.  &  Ann.  St.  1903,  provides  that  the  parent 
entitled  to  the  custody  of  a  child  must  give  him  support  and 
education  suitable  to  his  circumstances.  Section  3769,  Wilson's 
Rev.  &  Ann.  St.  1903,  provides  that: 

"The  authority  of  a  parent  ceases,  first,  upon  the  appointment 
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by  a  court  of  a  guardian  of  the  person  of  the  child ;  second,  upon 
the  marriage  of  the  child;  third,  upon  its  attaining  majority." 

Section  3768,  Wilson's  Rev.  &  Ann.  St.  1903,  provides  that: 
*'The  abuse  of  parental  authority  is  the  subject  of  judicial 
cognizance  in  a  civil  action  in  the  district  court  brought  by  the 
child,  or  by  its  relatives  within  the  third  degree,  or  by  the  officers 
of  the*  poor  where  the  child  resides ;  and  when  the  abuse  is 
established,  the  child  may  be  freed  from  the  dominion  of  the 
parent,  and  the  duty  of  support  and  education  enforced.^' 

Counsel  for  plaintiff  in  error  states  in  his  brief  that  the 
only  law  in  this  state  that  would  seem  to  recognize  the  old  com- 
mon law  is  to  be  found  in  the  chapter  on  parent  and  child,  the 
chapter  from  which  the  foregoing  sections  are  taken ;  but,  he  con- 
tends, the  old  common-law  idea  that  the  parent  has  the  exclusive 
control  over  the  education  of  the  child  has  long  since  been  aban- 
doned. We  must  find  warrant  for  this  statement  in  the  statutory 
law  of  the  state  in  order,  to  agree  with  counsel  in  this  contention. 
At  common  law  the  parent,  and  especially  the  father,  was  vested 
with  supreme  control  over  the  child,  including  its  education,  and, 
except  where  modified  by  statute,  that  authority  still  exists  in  the 
parent.  Board  of  Education  of  Cartersville  et  al,  v.  Purse,  Next 
Friend,  et  al,  101  Ga.  422,  28  S.  E.  896,  41  L.  R.  A.  593,  65  Am. 
St.  Rep.  312.  It  is  true  that  with  the  organization  of  the  com- 
mon school  system  throughout  the  state  statutes  have  been  passed 
modifying  more  or  less  the  authority  of  the  parent  over  the  child 
in  school  matters.  Before  statehood  the  general  control  and  man- 
agement of  the  schools  of  this  jurisdiction  was  under  the  gen- 
eral supervision  and  management  of  the  superintendent  of  public 
instruction,  and  the  district  schools  were  under  the  immediate 
control  of  the  district  school  boards.  The  district  school  boards, 
in  so  far  as  the  branches  of  study  to  be  followed  in  such  schools 
after  they  had  complied  with  the  law  requiring  the  studying  of 
certain  branches,  might  substitute  any  other  studies  that  might 
be  determined  upon  by  them.  The  board  was  authorized  imder 
the  statute  to  suspend  from  school  pupils  who  were  guilty  of  im- 
moral conduct  and  continued  violation  of  the  rules  of  the  school. 
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It  is  admitted  that  these  laws  in  so  far  as  they  are  not  re- 
pugnant to  the  Constitution  of  the  state  nor  locally  inapplicable, 
are  still  in  force;  but  counsel  for  plaintiff  in  error  contends  that, 
no  matter  what  the  rule  may  have  been  under  the  old  territorial 
laws,  tliere  can  now  be  no  doubt  that  under  sections  308,  311, 
312,  313,  and  314,  Bunn's  Ann.  Const.,  the  management  of  the 
public  schools  is  absolutely  turned  over  to  the  Legislature  of  the 
state,  and  that  the  compulsory  education  clause  of  the  Constitution 
absolutely  destroys  the  old  common-law  doctrine  that  the  parent 
had  the  entire  control  over  the  education  of  his  child,  and  that 
the  uniform  text-book  law  of  the  state  absolutely  places  the 
course  of  study  that  is  to  be  used  in  all  the  public  schools  in  this 
fiMe  in  the  hands  of  a  text-book  commission.  The  sections  of 
the  Constitution  referred  to  by  counsel  provide:  (1)  That  the 
Legislature  shall  establish  and  maintain  a  system  of  free  public 
5»chool8  wherein  all  the  children  of  the  state  may  be.  educated; 
(2)  that  it  shall  provide  for  the  compulsory  attendance  at  some 
public  or  other  school,  unless  other  means  of  education  are  pro- 
vided, of  all  the  children  in  the  state  who  are  sound  in  mind  and 
body,  between  the  ages  of  8  and  16  years,  for  at  least  three  months 
\n  each  year;  (3)  that  the  supervision  of  instruction  in  the  pub- 
lic schools  shall  be  vested  in  a  board  of  education,  whose  powers  and 
duties  shall  be  prescribed  by  la\^;  and  (4)  that  the  Ijegislature 
shall  provide  a  uniform  system  of  text-books  for  the  common 
schools  of  the  state.  To  our  mind  the  right  of  the  board  of  edu- 
cation to  prescribe  the  course  of  study  and  designate  the  text- 
books to  be  used  does  not  carry  with  it  the  absolute  power  to  re- 
quire the  pupils  to  study  all  of  the  branches  prescribed  in  the 
course  in  opposition  to  the  parents'  reasonable  wishes  in  relation 
to  some  of  them. 

In  Morrow  v.  Wood,  35  Wis.  59,  17  Am.  Rep.  471,  Mr.  Jus- 
tice Cole,  in  discussing  a  similar  proposition,  says: 

"It  is  unreasonable  to  suppose  any  scholar  who  attends 
school  can  or  will  study  all  the  branches  taught  in  them.  From 
the  nature  of  the  case  some  choice  must  be  made  and  some  dis- 
cretion be  exercised  as  to  the  studies  which  the  different  pupils 
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shall  pursue.     The  parent  is  quite  as  likely  to  make  a  wise  and 
judicious  selection  as  the  teacher/^ 

It  is  no  argument  in  favor  of  limiting  the  common-law 
authority  and  control  of  parents  over  their  children  to  say  that 
the  exercise  of  such  power  may  result  disastrously  to  the  proper 
discipline,  efficiency,  apd  well-being  of  the  schools.  It  is  to  be 
presumed  that  a  normal  reasonable  man  will  exercise  such  author- 
ity in  a  reasonable  way.  In  Morrow  v.  Wood^  supra,  Mr.  Justice 
Cole,  upon  this  proposition,  says: 

"We  do  not  intend  to  lay  down  any  rule  which  will  interfere 
with  any  reasonable  regulation  adopted  for  the  maniigement  and 
government  of  the  public  schools  or  which  will  operate  against 
their  efficiency  and  usefulness.  Certain  studies  are  required  to  be 
taught  in  the  public  schools  by  statute.  The  rights  of  one  pupil 
must  be  so  exercised,  undoubtedly,  as  not  to  prejudice  the  equal 
rights  of  others ;  but  the  parent  has  the  right  to  make  a  reasonable 
selection  from  the  prescribed  studies  for  his  child  to  pursue,  and 
this  cannot  possibly  conflict  with  the  equal  rights  of  other  pupilp. 
♦  ♦  *  And  how  it  will  result  disastrously  to  the  proper 
discipline,  efficiency,  and  well-being  of  the  common  schools,  to 
concede  this  paramount  right  to  the  parent  to  make  a  reasonable 
choice  from  the  studies  in  the  prescribec^  course  which  his  child 
shall  pursue,  is  a  proposition  we  cannot  understand.  The  counsel 
for  the  plaintiff  so  insist  in  their  ar^ment,  but,  as  we  think,  with- 
out warrant  for  the  position.'* 

In  State  v.  School  District  No.  1,  Dixon  County,  et  aZ.,  31 
Neb.  558,  48  N.  W.  393,  the  Supreme  Court  of  Nebraska  had  the 
same  question  before  it.  Mr.  Justice  Maxwell,  who  wrote  the 
opinion  of  the  court,  used  the  foJhiwing  language: 

''Now  who  is  to  determine  what  studies  she  shall  pursue  in 
school?  A  teacher  who  has  a  mere  temporary  interest  in  her  wel- 
fare, or  her  father,  who  may  reasonably  be  supposed  to  be  desir- 
ous of  pursuing  such  course  as  will  best  promote  the  happiness 
of  his  child?  The  father  certainly  possesses  superior  opportun- 
ities of  knowing  the  physical  and  mental  capabilities  of  his  child. 
It  may  be  apparent  that  all  the  prescribed  course  of  studies  is 
more  than  the  strength  of  the  child  can  undergo;  or  he  may  be 
desirous,  as  is  frequently  the  case,  that  his  child  while  attending 
school  should  also  take  lessons  in  music,    painting,    etc.,    from 
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private  teachers.  This  he  lias  a  right  to  do.  The  right  of  thfe 
parent  therefore  to  determine  what  studies  his  child  shall  purstte 
is  paramount  to  that  of  the  trustees  or  teacher.  Schools  are  pro^ 
vided  by  the  public  in  which  prescribed  branches  are  tauglrt,  whidh 
are  free  to  all  within  the  district  between  certain  ages;  but-  no 
pupil  attending  the  school  can  be  compelled  to  study  any  pre^ 
scribed  branch  against  the  protest  of  the  parent  that  the  child 
shall  not  study  such  branch,  and  any  rule  or  regulation  that'  re- 
quires the  pupil  to  continue  such  studies  is  arbitrary  and  unrea- 
sonable. There  is  no  good  reason  whv  the  failure  of  one  or  morie 
pupils  to  study  one  or  more  prescribed  branches  should  result  dis- 
astrously to  the  proper  discipline,  efficiency,  and  well-being  of  the 
school.  Such  pupils  are  not  idle,  but  merely  devoting  their  atten- 
tion to  other  branches ;  and  so  long  as  the  failure  of  the  students, 
thus  excepted,  to  study  all  the  branches  of  the  prescribed  course, 
does  not  prejudice  the  equal  rights  of  other  students,  there  is  no 
cause  for  complaint.^^ 

The  same  question  was  also  decided  by  the  Supreme  Cour^ 
of  Illinois  in  the  case  of  Trustees  of  Schools  v.  People,  87  ^  III. 
303,  29  Am.  Rep.  65.  In  that  case  Mr.  Chief  Justice  ScholfieM, 
who  delivered  the  opinion  of  the  court,  says: 

**But  no  attempt  has  hitherto  been  made  in  this  state  to 
deny,  by  law,  all  control  by  the  parent  over  the  education  of  his 
child.  Upon  the  contrary,  the  policy  of  our  law  has  ever  been 
to  recognize  the  right  of  the  parent  to  determine  to  what  extent 
his  child  shall  be  educated,  during  minority,  presuming  that  his 
natural  affections  and  superior  opportunities  of  knowing  the  phy- 
sical and  mental  capabilities  and  future  prospects  of  his  child 
will  insure  the  adoption  of  that  course  which  will  most  effectually 
promote  the  child^s  welfare.  The  policy  of  the  school  law  is  only 
to  withdraw  from  the  parent  the  right  to  select  the  branches  to 
be  studied  by  the  child,  to  the  extent  that  the  exerpise  of  that 
right  would  interfere,  with  the  system  of  instruction  prescribed 
for  the  school,  and  its  efficiency  in  imparting  education  to  all  en- 
titled to  share  in  its  benefits.  No  particular  branch  of  study  i^ 
compulsory  upon  those  who  attend  schools;  but  schools  are  simply 
provided  by  the  public  in  which  prescribed  branches  are  taught, 
which  are  free  to  all  within  the  district  between  certain  ages.  In 
most  primary  schools  it  would  be  both  absurd  and  impracticable  to 
require  every  pupil  to  pursue  the  same  study  at  the  same  time. 
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Discrimination  and  preference  betv^reen  different  branches  of 
study,  until  some  degree  of  advancement  is  attained,  is  inevitable, 
and,  afterwards,  a  due  regard  for  the  interest  of  the  child  vill 
always  require  it,  in  greater  or  less  degree.  It  is  not  claimed 
that  every  pupil  attending  high  school  must  pursue  every  study 
taught  therein,  and  manifestly,  in  the  absence  of  legislation  ex- 
pressly requiring  this,  a  regulation  to  that  effect  would  be  regarded 
as  arbitrary  and  unreasonable,  and  could  not  therefore  receive  the 
sanction  of  the  courts.  Conceding  that  all  the  branches  of  study 
decided  to  be  taught  in  the  school  shall  not  necessarily  he  pur- 
sued by  every  pupil,  we  are  unable  to  perceive  how  it  can,  in  any 
wise,  prejudice  the  school,  if  one  branch  rather  than  another  be 
omitted  from  the  course  of  study  of  a  particular  pupil.^' 

Further,  upon  the  same  question,  the  learned  Chief  Justice 
says: 

"It  is  possible  that  a  father  may  have  very  satisfactory  rea- 
sons for  having  his  son  perfected  in  certain  branches  of  education 
to  the  entire  exclusion  of  others;  and  so  long  as,  in  exercising  his 
parental  authority  in  making  the  selection  of  the  branches  he 
shall  pursue,  none  others  are  affected,  it  can  be  of  no  practical 
concern  to  those  having  the  public  schools  in  charge." 

The  foregoing  cases,  it  seems  to  us,  state  the  true  rule,  and 
there  are  no  provisions  in  our  Constitutions  or  laws  that  make  it 
inexpedient  to  apply  it  here.  Our  laws  pertaining  to  the  school 
system  of  the  state  are  so  framed  that  the  parent  may  exercise  the 
fullest  authority  over  the  child  without  in  any  wise  impairing  the 
efficiency  of  the  system.  The  only  decided  departure  from  the 
common-law  rule  is  the  section  of  our  Constitution  providing  for 
the  compulsory  attendance  at  some  public  or  other  school,  unless 
other  means  of  education  are  provided,  of  all  the  children  of  the 
state  who  are  sound  in  mind  and  body,  between  the  ages  of  8  and 
16  years,  for  at  least  three  months  in  each  year.  Blackstone  says 
that  the  greatest  duty  of  parents  to  their  children  is  that  of  giv- 
ing them  an  education  suitable  to  their  station  in  life;  a  duty 
pointed  out  by  reason,  and  of  far  the  greatest  importance  of  any. 
But  this  duty  at  common  law  was  not  compulsory;  the  common 
law  presuming  that  the  natural  love  and  affection  of  the  parents 
for  their  children  would  impel  them  to  faithfully  perform  this 
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duty,  and  deeming  it  punishment  enough  to  leave  the  parent,  who 
neglects  the  instruction  of  his  family,  to  labor  under  those  griefs 
and  inconveniences  which  his  family,  so  uninstructed,  will  be  sure 
to  bring  upon  him.  Lewis'  Blackstone,  book  1,  §  451.  Our  Con- 
stitution provides  for  compulsory  education;  but  it  leaves  the  par- 
ents free  to  a  great  extent  to  select  the  course  of  study.  They 
may  send  their  children  to  public  schools  and  require  them  to 
take  such  of  the  studies  prescribed  by  the  rules  as  will  not  inter- 
fere with  the  efficiency  or  discipline  of  the  schools,  or  they  may 
withdraw  them  entirely  from  ,the  public  schools  and  send  them  to 
private  schools,  or  provide  for  them  other  means  of  education. 

Under  our  form  of  government,  and  at  common  law,  the 
Jiome  is  considered  the  keystone  of  the  governmental  structure. 
In  this  empire  parents  rule  supreme  during  the  minority  of  their 
children.  After  speaking  of  the  power  of  parents  over  their  child- 
ren under  tlie  civil  law,  Judge  Blackstone,  in  his  commentaries, 
speaking  of  the  corresponding  power  under  the  common  law,  says: 

"The  power  of  a  parent  by  our  English  laws  is  much  more 
moderate,  but  still  sufficient  to  keep  the  child  in  order  and 
obedience.  He  may  lawfully  correct  his  child,  being  under  age, 
in  a  reasonable  manner,  for  this  is  for  the  benefit  of  his  educa- 
tion. The  consent  or  concurrence  of  the  parent  to  the  marriage 
of  his  child  under  age  was  also  directed  by  our  ancient  law  to 
be  obtained;  but  now  it  is  absolutely  necessary,  for  without  it  the 
contract  is  void.  And  this  also  is  another  means,  which  the  law 
has  put  into  the  parent's  hands,  in  order  the  better  to  discharge 
his  duty.''   (Lewis'  Blackstone,  book  1,  §§  452,  453.) 

Again,  in  section  453,  the  learned  commentator  says: 

"The  legal  power  of  a  father — for  a  mother,  as  such,  is  en- 
titled to  no  power,  but  only  to  reverence  and  respect — ^the  power 
of  a  father,  I  say,  over  the  persons  of  his  children,  ceases  at  the 
age  of  twenty-one,  for  they  are  then  enfranchised  by  arriving  at 
years  of  discretion,  or  that  point  which  the  law  has  established, 
as  some  must  necessarily  be  establisJied,  when  the  empire  of  the 
father,  or  other  guardian,  gives  place  to  the  empire  of  reason. 
Yet,  till  that  age  arrives,  this  empire  of  the  father  continues  even 
after  his  death,  for  he  may  by  his  will  appoint  a  guardian  to  his 
children.     He  may  also  delegate  part  of  his  parental  authority, 
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during  his  life,  to  the  tutor  or  schoolmapter  of  his  child,  who  is 
then  in  loco  parentvi,  and  has  surh  a  portion  of  the  power  of  the 
parent  committed  to  his  charge,  viz.,  that  of  restraint  and  cor- 
rection, as  may  be  necessary  to  answer  the  purposes  for  which  he 
is  employed.*^ 

It  is  clear  that  neither  the  statute  or  common  law  gives  to 
the  teacher  or  school  oflBcers  the  exclusive  authority  they  claim 
in  this  case  over  the  children  of  the  patrons  of  the  public  schools, 
unless  they  get  it  upon  the  theory  that  the  mere  act  of  sending 
the  children  to  school  amounts  to  a  delegation  of  the  parental 
authority  which  the  law  of  the  land  places  in  the  hands  of  the 
parent;  but  this  contention  is  fully  answered  by  Mr.  Justice  Cole 
in  Morrow  v.  Wood,  supra:  ^'Whence,''  asks  the  learned  justice, 
"  *  *  *  did  the  teacher  derive  this  exclusive  and  paramount 
authority  over  the  child,  and  the  right  to  direct  his  studies  con- 
trary to  the  wish  of  the  father?  It  seems  to  us  it  is  idle  to  say 
the  parent,  by  sending  his  child  to  school,  impliedly  clothes  the 
teacher  with  that  power,  in  a  case  where  the  parent  expressly  re- 
serves the  right  to  himself,  and  refuses  to  submit  to  the  judg- 
ment of  the  teacher  the  question  as  to  what  studies  his  boy  should 
pursue.^' 

We  have  made  careful  examination  of  the  authorities  directly 
in  point  on  the  question  presented  by  the  record  here  and  have 
found  that  the  courts  of  last  resort  of  four  states  have  passed 
squarely  upon  it.  Three  of  the  states,  Illinois,  Nebraska,  and 
Wisconsin,  sustain  our  views.  A  case  from  Indiana  (State  v. 
Webber  et  aL,  108  Ind.  al,  S  N.  E.  708,  58  Am.  Rep.  30),  seems 
to  take  the  contrary  view.  Mr.  Chief  Justice  Howk,  who  deliv- 
ered the  opinion  of  the  court  in  State  v.  Webber,  supra,  based  his 
opinion  upon  the  fact  that  the  parent  did  not  assign  any  cause 
or  reason  why  his  son  should  not  participate  in  the  musical  studies 
and  exercises  of  the  high  school,  and  that  therefore  it  may  be 
fairly  assumed  that  he  had  none.  We  believe  the  presumption 
ought  to  be  the  other  way.  There  are  certain  virtues  that  may 
safely  be  attributed  to  the  generality  of  mankind,  among  which 
are  love  of  country  and  love  of  offspring.    The  perpetuation  of  the 
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public  school  system  of  the  state  is  probably  as  dear  to  the  de- 
fendants in  error  as  it  is  to  the  plaintiffs  in  error^  and  their  in- 
terest in  its  efficiency,  discipline,  and  course  of  study  as  deep. 
They  undoubtedly  approve  of  the  entire  curriculum,  except  the 
singing  lessons.'  We  think  it  would  be  a  reversal  of  the  natural 
order  of  things  to  presume  that  a  parent  would  arbitra^ly  and 
without  cause  or  reason  insist  on  dictating  the  course  of  study  of 
his  child  in  opposition  to  the  course  established  by  the  school 
authorities.  A  better  rule,  we  think,  would  be  to  presume,  in 
the  absence  of  proof  to  the  contrary,  that  the  request  of  the  par- 
ent was  reasonable  and  just,  to  the  best  interest  of  the  child,  and 
not  detrimental  to  the  discipline  and  efficiency  of  the  school.  The 
school  authorities  of  the  state  have  the  power  to  classify  and  grade 
the  scholars  in  their  respective  districta  and  cause  them  to  be 
taught  in  such  departments  as  they  may  deem  expedient.  They 
may  also  prescribe  the  courses  of  study  and  text-books  for  the  use 
of  the  schools,  and  such  reasonable  rules  and  regulations  as  they 
may  think  needful.  They  may  also  require  prompt  attendance, 
respectful  deportment,  and  diligence  in  study.  The  parent,  how- 
ever, has  a  right  to  make  a  reasonable  selection  from  the  pre- 
scribed course  of  study  for  his  child  to  pursue,  and  this  selection 
must  be  respected  by  the  school  authorities,  as  the  right  of  the 
parent  in  that  regard  is  superior  to  that  of  the  school  officers  and 
the  teachers. 

Counsel  for  plaintiff  in  error  has  cited  several  other  cases  to 
support  his  contention;  but  the  ones  we  have  heretofore  noticed 
Are  all  that,  to  our  mind,  are  directly  in  point.  Donahoe  v.  Rich- 
ards ei  al,,  38  Me.  376,  was  a  ca^e  where  a  pupil  was  expelled  for 
noncompliance  with  a  rule  requiring  a  scholar  to  take  part  in  the 
Bible  exercises,  although  the  pupil  was  willing  to  read  from  the 
**DouaV^  version.  The  parent  brought  an  action  on  the  case  for 
such  expulsion.  It  was  held:  That  the  parent  could  not  re- 
cover, as  there  was  no  act  done  by  which  the  ability  of  the  child 
to  render  service  was  diminished;  that  the  school  was  for  the  ben- 
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efit  and  instruction  of  the  pupil;  that,  if  the  pupil's  rights  have 
been  violated,  she  alone  was  entitled  to  compensation. 

Another  case  often  cited  in  support  of  the  contention  of  ap- 
pellant is  Spiller.v,  Wohum^  12  Allen  (Mass.)  127.  In  that  case 
it  was  held  that  damages  could  not  be  recovered  where  a  pupil* 
was  expelled  from  a  public  school  for  refusing  to  comply  with  a 
regulation  requiring  the  pupils  to  bow  their  heads  in  morning 
prayer  exercises,  unless  the  parent  of  the  pupil  should  request  that 
such  pupil  be  excused  therefrom.  The  parent  declined  to  make 
jiny  request  and  directed  his  child  not  to  obey  the  rule.  It  was 
held  that  the  regulation  was  a  reasonable  one  in  the  interest  of 
quiet  and  decorum,  and  did  not  infringe  on  the  religious  liberty 
of  the  pupil. 

It  would  serve  no  good  purpose  to  not^  further  this  line  of 
decisions.  They  are  so  different  from  the  case  at  bar  that  they  are 
valueless  as  authority  upon  the  exact  question  involved.  The  dif- 
ference between  that  class  of  cases  and  the  case  at  bar  is  illustrated 
by  McCormich  v.  Burt  et  aU  95  111.  263,  35  Am.  Bep.  163,  one 
of  the  states  followed  by  us  in  this  opinion.  In  that  case  it  was 
held  that  that  the  expulsion  of  a  pupil  for  nonobservance  of  a 
rule  requiring  pupils  to  lay  aside  their  books  during  the  opening 
exercise  while  the  Bible  is  being  read  did  not  authorize  an  action 
on  the  case  for  damages,  where  there  was  no  allegation  that  the 
suspension  was  either  wantonly  or  maliciously  done.  In  this 
school  no  one  was  required  to  be  present  at  such  exercises  unless 
he  chose  to  do  so;  but  the  pupil  insistecf  that  the  rule  interfered  ' 
v.ith  the  religious  convictions  of  himself  and  his  father.  None 
of  this  class  of  eases  touch  the  identical  question  involved  in  the 
case  at  bar,  although  the  relation  of  parent  and  child  in  school 
matters,  and  the  powers  and  duties  of  the  school  authorities  are 
discussed  generally. 

We  believe  the  court  below  reached  the  right  conclusion,  and 
its  judgment  is  therefore  affirmed. 

All  the  Justices  concur. 
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Hale  et  ai,  v.  Van  Buren,  Heck  &  Marvin  Co. 

No.  60.     Opinion  Filed  May  13,  1909. 

(103  Pac.  1026.) 

PRINCIPAL  AND  AGENT— Sales—  Machinery—  Warranty— Breach— 
Notice— Authority  of  Agent— Question  for  Jury.  The  contract 
provided  that  the  ditcher  was  to  be  constructed  and  warranted 
in  compliance  with  letter  of  August  27th  to  S.,  and  letter  of 
September  7th  to  H.,  and  also  in  a  subsequent  clause  therein  it 
was  provided  that  "the  machinery  furnished  under  the  above 
order  shall  be  made  of  good  material,  well  constructed,  and  with 
proper  use  and  management  will  do  more  and  better  work  than 
any  machine  of  its  class;  if  inside  of  six  days  from  the  day  of 
its  first  use  it  shall  fail  in  any  respect  to  fill  this  warranty, 
written  notice  shall  be  given  by  the  purchaser  to  the  V.  B.,  H.  & 
M.  Company,  at  its  home  ofDce,  Findlay,  Ohio,  by  registered 
letter,  •  •  •  stating  particularly  what  parts  and  wherein  it 
fails  to  fill  the  warranty.  «  «  •  Local  agents  and  salesmen 
have  no  general  agency  powers.  •  •  •  Mechanical  experts  are 
not  agents  and  have  no  authority  to  bind  the  company  by  any 
contract  or  statement  whatever  or  to  vary  any  terms  or  waive 
any  condition  of  any  contract  except  they  bear  written  order 
from  the  manager."  S.,  a  mechanical  expert,  was  sent  by  the 
V.  B.,  H.  &  M.  Company  under  Instructions  from  the  home  office 
to  install  said  machine.  As  to  said  machine  he  was  authorized 
to  make  settlements,  including  the  making  of  allowances  or  de- 
ductions for  counterclaims  on  account  of  all  the  fixtures  not  being 
sent,  to  do  the  mechanical  work,  and  receive  money  under  said 
contract,  receive  notices,  or  any  notice  of  defect  or  breakage  in 
the  machine  whilst  he  was  present  installing  or  operating  the 
same,  and,  if  on  examination  he  discovered  any  defects,  he  was 
to  repair  or  make  the  same  right.  After  he  had  left  the  place 
where  the  said  machine  was  located,  he  had  no  authority  from 
the  V.  B.,  H.  &  M.  Company  to  receive  any  notice  from  the 
vendee  as  to  any  defects  in  the  machinery.  After  he  had  set  up 
or  installed  said  machine,  within  four  or  five  days  after,  he  left 
Lawton,  the  place  where  the  machine  was  installed.  On  being 
notified  by  the  vendee  by  letter  that  the  machine  was  not  work 
ing  as  per  contract,  he  advised  said  vendee  that  he  was  working 
under  the  instructions  of  V.  B.,  H.  &  M.  Company,  and  after* 
wards,  under  instructions  from  said  company,  he  returned  to 
Lawton  and  re-examined  and  again  repaired  said  machine.  Held, 
that  the  said  S.  was  such  an  agent  of  the  V.  B.,  H.  &  M.  Com- 
pany that  notice  to  him  .under  the  circumstances  was  sufficient 
to  have  entitled  the  vendee  to  have  submitted  to  the  jury  evidence 
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as  to  whether  or  not  the  machine  complied  with  the  conditions 

of  warranty. 

Kane,  C.  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  front  Districf  Cmirt,    Comanche    County;   F,    E,    Oillette, 

Judge. 

Action  by  the  Van  Buren,  Heck  &  Marvin  Company  against 
J.  R.  Hale  and  others.  Judgment  for  plaintiff,  and  defendants 
bring  error.    Reversed,  with  instructions. 

On  the  23  day  of  August,  1905,  the  defendant  in  error,  as 
plaintiff,  began  its  action  in  the  district  court  of  Comanche  county, 
territory  of  Oklahoma,  against  the  plaintiffs  in  error,  John  R. 
Hale  and  George  W.  Broe,  as  defendants,  declaring  in  its  peti- 
tion on  three  certain  promissory  notes,  each  in  the  *sum  of  $1,- 
583.60,  dated  November  19,  1904,  and  due,  respectively,  three, 
f?ix,  and  nine  months  after  date,  payable  to  the  order  of  the  de- 
fendant in  error  at  the  City  National  Bank  of  Lawton,  Okla.  T. ; 
it  being  averred  that  said  notes  were  given  as  a  part  of  the  pur- 
chase price  of  one  Buckeye  ditcher.  On  the  20th  day  of  Septem- 
ber, 1905,  the  defendant  John  R.  Hale  filed  his  separate  answer, 
admitting  the  execution  and  delivery  of  the  notes  declared  on 
solely  and  only  for  the  purchase  by  defendant  of  one  certain 
Buckeye  traction  ditcher,  54  inch  by  12  inch,  equipped  with  a  28- 
inch  wheel  and  complete  with  the  usual  extras;  that  at  the  time 
of  .the  execution  and  delivery  of  said  notes  a  certain  written  con- 
tract of  warranty,  dated  September  19,  1904,  was  made  and  de- 
livered by  the  plaintiff  to  said  defendant,  by  the  terms  of  which 
it  was  agreed  that  plaintiff  should  and  did  warrant  said  machine 
in  accordance  with  a  letter  of  said  plaintiff  to  one  J.  0.  Sevems, 
dated  August  27,  1904,  which  is  as  follows: 

"Findlay,  Ohio,  Aug.  27,  1904.  Mr.  J.  0.  Sevems,  Guthrie, 
0.  T.  Dear  Sir :  Replying  to  your  valued  favor  of  the  24th  inst., 
we  think  with  Mr.  Bryson  that  you  should  have  a  12  ft.  machine. 
However,  we  can  come  under  the  time  somewhat  in  which  Mr. 
Bryson  promises  delivery.  We  could  have  this  machine  ready  for 
shipment  in  six  weeks  after  receipt  of  order.    This  machine  would 
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have  75"  traction  wheels  with  heavy  steel  srear  rims  riveted  to  the  in- 
side of  the  tires,  tires  to  be  %"  thick,  24"  wide,  boiler  to  be  the 
Scotch-Marine  type  60''xl04'',  engines  to  be  duplex  slide  valve 
sy^^xS"  cylinders,  crank  shaft  to  be  steel  forging,  differential 
pinion  and  gear  to  be  steel,  machine  to  be  equipped  with  No.  124 
chain  throughout,  excepting  on  the  feed  which  will  be  either  No. 
88  or  No.  103.  Excavating  wheel  to  be  constructed  with  heav}* 
steel  bucket  tops,  each  armed  with  rooters,  made  entirely  from 
tool  steel,  machine  to  have  coal  bunker  and  water  tank  beneath  the 
engine,  elevator  to  be  driven  with  steel  bevel  gearing,  gear  seg- 
ments and  sprockets  which  drive  excavating  wheel  to  be  steel  cast- 
ings, machine  guaranteed  to  cut  60  lineal  feet  of  trench  per  hour 
in  ordinary  earth  at  the  depth  of  twelve  feet,  machine  to  have  low 
speed,  nine  inches  per  minute,  high  speed  of  eight  feet  per  min- 
ute with  engines  running  at  their  regular  speed.  Excavating 
frame  to  be  constructed  of  steel,  as  will  also  the  standards  con- 
necting the  excavating  frame  with  the  machine.  Machine  to  be 
heavily  and  thoroughly  braced  throughout  and  to  be  first-class  in 
every  respect.  Ground  wheels  to  be  constructed  with  removal  and 
cleats,  also  front  lugs.  Tiller  wheel  to  be 'constructed  with  re- 
movable holding  tire  for  the  purpose  of  moving  over  asphalt  pave- 
ment, machine  to  be  a  strong  and  powerful  puller  so  that  it  can 
be  used  as  a  road  locomotive  when  required.  Price  of  machine  to 
be  $5000.00  f.  o.  b.  cars  factory.  Terms  either  cash  on  acceptance 
(which  must  be  within  six  days  after  the  naachine  starts)  or 
bankable  paper  which  the  National  Bank  of  Commerce  of  Guthrie 
will  accept  at  face  value,  without  our  indorsement.  We  w  ill  stake 
our  reputation  on  the  performance  of  this  machine  and  give  you 
a  machine  which  will  run  six  days  in  the  week,  one  which  you  can 
bank 'on  opening  up  a  given  amount  of  trench  each  day  and  thus 
obviate  the  necessi^  of  having  more  men  than  will  be  necessary 
to  keep  your  pipe  gangs  going.  We  are  sending  a  copy  of  this 
letter  to  our  Mr.  Bryson  with  whom  you  can  take  the  matter  up 
further.  The  machine  will  work  in  a  20  ft.  alley  and  will  cut  to 
a  width  of  28  inches.  We  trust  the  above  will  meet  with  your 
approval  and  to  be  worded  rtrongly  enough  so  that  if  the  machine 
is  large  enough  for  your  work  you  will  not  hesitate  in  placing 
your  order.  We  presume  that  a  wheel  28  inches  in  width  will  b^ 
wide  enough  for  your  requirements.  The  actual  width  of  cut  will 
over-run  this  from  an  inch  to  an  inch  and  quarter.  We  will  not 
construct  a  wheel  lesser  width  to  cut  to  a  depth  of  12  feet.    Very 
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truly  yours.  The  Van  Buren,  Heck  &  Marvin  Co.,  by  C.  J.  Van 
Buren,  Pres.  Diet.  CJV/G.^' 

And  alpo  a  letter  to  J.  R.  Hale,  dated  September  7,  1904, 
as  follows: 

"Findlay,  Ohio,  Sept.  7,  190  L  Mr.  J  no.  R.  Hale,  No.  302 
C.  Ave.,  Lawton,  Okla.  Ter.  Dear  Sir:  Further  in  regard  to 
your  favor  of  the  30th  ult.,  the  writer  was  out  of  the  city  at  the 
time  your  letter  answered.  On  his  return  last  evening  the  cor- 
respondence was  gone  over  and  we  find  that  you  were  not  given 
the  information  asked  for.  You  want  a  12'  machine.  We  have 
one  which  has  put  in  about  a  thousand  feet  of  extremely  hard  ma- 
terial. In  fact  there  was  no  earth  at  all.  Tt  was  all  shale,  most 
of  which  could  be  picked,  intersperped,  however,  with  flinty  ledges 
which  were  impossible  to  excavate  except  by  blasting,  that  is,  with 
the  ordinary  method.  The  machine  went  thru  it.  The  machine 
was  worn  somewhat.  We  are  replacing  all  worn  parts  and  will 
have  the  machine  in  readiness  for  shipment  in  about  two  weeks 
time.  Equipment  as  follows:  Boiler  is  horizontal  Scotch-Marine 
type  66"  in  diameter  ^'  7"  in  depth,  furnace  34"  in  diameter,  shell 
%,"  heads  V2,"  furnace  Vj,"  tubes  68-3,"  length  96,"  boiler  is 
equipped  with  a  dry  pipe  instead  of  dome  to  allow  for  the  stack 
being  topped  backward  and  passing  under  trolley  wires.  Engine 
is  duplex,  S^^xlO"  cylinders,  coupled  to  forged  steel  crank  shafts 
4"  in  diameter;  tiller  wheels  54"  in  diameter,  24"  tire  with  re- 
movable center  rings;  traction  wheels  75"  in  diameter,  24"  in 
width,  rear  axle  6"  in  diameter.  Excavation  wheel  is  equipped 
with  a  heavy  steel  top  and  rooters  similar  to  the  24"  machine  de- 
scribed. The  wheel  cuts  to  an  actual  width  of  30"  and  to  a  depth 
a  little  in  excess  of  12  feet  it  being  our  28"  wheel.  This  machine 
is  built  to  carry  a  larger  wheel  so  that  when  necessary  any  size 
wheel  up  to  54"  can  be  purchased  for  this  machine.  The  machine, 
of  course,  is  equipped  with  a  more  powerful  traction  than  is  our 
24"  of  same  type,  it  being  a  much  heavier  machine  is  capable  of 
pulling  a  much  heavier  load,  when  used  as  a  road  locomotive.  All 
worn  parts  having  been  replaced  on  this  machine,  it  is  guaranteed 
in  every  way  same  as  a  new  machine.  This  machine  is  priced 
new  at  $6,500.00.  We  will  make  you  a  price  of  $5,000.00  f.  o.  b. 
cars  factory.  Machine  in  ordinary  earth  and  at  depth  you  describe 
should  open  up  an  average  of  1,200  feet  a  day.  Tf  this  machine 
will  answer  your  requirements,  we  will  advise  that  you  wire  us 
immediately  upon  receipt  of  this  latter.     We  will  not  quote  it  to 
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other  parties  within  the  next  few  days  so  as  to  give  you  time  to 
secure  it.  The  machine  is  built  for  hard  and  continuous  service 
and  is  first-class  in  every  particular,  and  from  the  fact  that  we 
can  make  extremely  early  delivery  on  this  machine  it  would  ap- 
pear to  us  that  it  is  an  opportunity  you  should  not  miss.  Tnistr 
ing  that  you  may  see  the  matter  in  the  same  light  as  ourselvefe 
and  awaiting  your  reply  by  wire  or  otherwise,  we  are  very  truly 
yours.  The  Van  Buren,  Heck  &  Marvin  Co.,  by  C.  J.  Van  Buren, 
Pres.  Diet.  CJV/F." 

Said  contract  is  in  part  as  follows: 

"Ditcher  to  be  constructed  and  warranted  to  in  compliance 
with  letter  of  Aug.  27th  to  J.  0.  Severns  of  Guthrie,  0.  T.,  and 
letter  of  Jno.  R.  Hale,  of  Lawton,  0.  T.,  of  Sept.  7th,  1904. 
Final  settlement  to  be  made  on  acceptance  of  machine. 

^^arranty. 
"The  machinery  furnished  under  the  above  order  shall  be  made 
of  good  material,  well  constructed,  and  with  proper  use  and  man- 
agement will  do  more  and  better  work  than  any  machine  of  its 
class.  If  inside  of  six  days  from  the  day  of  its  first  use  it  shall 
fail  in  any  respect  to  fill  this  warranty,  written  notice  shall  be 
given  immediately  by  the  purchaser  to  the  Van  Buren,  Heck  & 
Marvin  Co.,  at  its  home  office,  Findlay,  Ohio,  by  registered  letter,* 
and  written  notice  also -to  the  local  or  general  agent  through  which 
the  same  was  received,  stating  particularly  what  parts  and  wherein 
it  fails  to  fill  the  warranty,  and  a  reasonable  time  allowed  the 
company  to  get  to  the  machine  with  skilled  workmen  and  remedy 
the^  defects,  if  any  there  be  (if  it  be  of  such  a  nature  that  a 
remedy  cannot  be  suggested  by  letter),  the  purchaser  to  render 
all  necessary  and  friendly  assistance  and  co-operation  in  making 
the  machinery  a  particular  success,  and  providing  opportunity  for 
a  fair  test  or  trial  of  the  machine  by  the  company's  experts.  If 
a  mechanical  expert  visits  the  machine  for  the  company  and  does 
not  leave  it  working  properly,  the  purchaser  shall  give  immediate 
notice  in  writing  or  by  prepaid  telegi-am  to  the  company  at  its 
home  office,  and  to  the  local  or  general  agent,  and  state  in  writing 
specifically  any  failure  or  neglect  complained  of,  and  allow  time 
for  another  expert  to  be  sent  and  see  the  machine.  If  any  part 
of  the  machinery  cannot  be  made  to  fill  the  warranty,  that  part 
which  fails  shall  be  returned  immediately  by  the  undersigned  to 
the  place  where  it  was  received,  with  the  option  in  the  company 
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whether  to  ifurnish  another  mochine  or  part,  in  place  of  the 
machine  or  part  so  returned,  which  shall  perform  the  work  or 
return  the  money  and  notes  which  shall  have  been  given  for  the 
same  and  thereby  rescind  the  contract  pro  tanto  or  in  whole  as  the 
case  may  be,  and  be  released  from  any  further  liability  whatever 
herein. 

"If  any  metallic  piece  breaks  during  the  first  season  by  rea- 
son of  a  flaw  therein,  the  company  will  furnish  a  new  piece  in 
its  place,  free  on  board  the  cars  at  its  factory,  upon  such  broken 
piece  being  returned  to  the  company  promptly  if  it  appears  there- 
by to  the  satisfaction  of  the  company  that  the  break  was  caused 
by  the  flaw. 

"Failure  to  pay  for  the  machine  in  the  manner  above  pro- 
vided, or  failure  to  give  any  of  the  notices  in  writing  as  provided 
herein,  or  failure  to  render  friendly  assistance  and  co-operation, 
or  keeping  the  machinery  after  the  six  days  allowed  as  above  pro- 
vided, or  any  abuse,  misuse,  unnecessary  exposure  or  waste  com- 
mitted or  suffered  by  the  purchaser,  shall  be  a  waiver  of  the  war- 
ranty and  a  full  release  of  the  warrantor  without  in  any  way  af- 
fecting the  liability  of  the  purchaser  for  the  price  of  the  machin- 
ery or  notes  given  therefor. 

"Notice:  All  agreements  appertaining  to  this  order  (except 
the  mere  acceptance  thereof  at  the  home  oflSce)  are  included  in 
the  above. 

^'The  above  warranty  is  the  form  furnished  by  the  Van  Buren, 
Heck  &  Marvin  Co.,  and  is  the  only  form  of  warranty  made  or 
authorized  by  it  to  be  given  on  any  of  the  above  named  machinery. 
Local  agents  and  salesmen  have  no  general  agency  powers,  and 
•are  authorized  only  to  make  sales  in  accordance  with  special  in- 
structions and  upon  the  foi-ms  furuishea  by  the  company.  Me- 
3hanical  experts  are  not  agents  and  have  no  authority  to  bind  the 
company  by  any  contract  or  statement  whatever  or  to  vary  any 
terms  or  waive  any  conditions  of  any  contract  except  they  bear 
written  order  from  the  manager.  This  order  is  subject  to  the  ac- 
ceptance and  approval  of  the  said  company  at  its  home  oflice,  and 
when  so  approved  and  accepted  is  a  binding  contract  which  no 
person  has  authority  to  modify  or  vary  in  any  respect,  or  to  waive 
any  of  its  conditions  except  in  writing  approved  by  the  manage- 
ment at  the  home  office,  and  any  attempt  to  otherwise  change  any 
of  the  terms  or  waive  any  of  the  conditions  of  the  warranty  will 
not  be  binding  on  the  company;  nor  will  any  modification  in  the 
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price,  terms  of  payments  or  security  in  any  way  affect  the  war- 
ranty and  its  conditions.  This  form  of  contract  is  furnished  in 
duplicate;  see  that  you  have  a  copy  of  it  and  keep  it  for  reference. 
Formal  notice  of  acceptance  or  rejection  of  this  order  is  hereby 
waiTed.  This  machine  is  to  remain  the  property  of  the  Van  Bu- 
ren,  He<^  &  Marvin  Co.,  until  settled  for.  No  verbal  promise  or 
a^eement  shall  be  valid  as  against  or  in  addition  to  any  of  the 
conditions  herein  specified.^^ 

The  other  defendant,  G.nW.  Broe,  answered,  denying  each 
and  every  allegation  in  plaintiff's  petition,  and  further  averred 
that  in  signing  the  notes  declared  on  it  was  as  surety  for  the 
principal,  John  R.  Hale,  and  that,  if  he  is  liable  at  all  on  said 
notes,  it  is  only  as  such  surety.  The  proof  offered  on  the  part  of 
the  defendants  showed  that  a  party  by  the  name  of  Schon,  as  an 
expert  and  agent  and  representative  of  the  plaintiff,  came  to  Law- 
ton  and  superintended  the  installing  and  operation  of  the  machine 
for  14  days;  that,  before  the  agent  left,  discovery  was  made  by 
the  defendant  Hale  that  there  was  something  wrong  with  said 
machine,  this  being  two  or  three  days  before  the  six  days  had  ex- 
pired and  before  Schon  left,  there  being  cracks  in  the  digging 
rim  or  digging  wheel,  there  appearing  to  be  holes  drilled  in  this 
rim,  and  it  apparently  having  been  used  before ;  that  the  def endani 
Hale  spoke  to  Schon  about  it,  and  said  he  would  notify  the  home 
office  in  accordance  with  the  contract,  but  that  Schon  said  that 
it  was  not  necessary,  that  he  was  agent  of  the  company,  and  that 
notice  to  him  was  sufficient. 

Counsel  for  defendants  filed  with  the  court  a  written  tender 
of  testimony,  covering  the  answers  to  the  questions  objected  to  and 
other  proof  which  they  desire  to  offer;  the  body  of  said  offer  be- 
ing as  follows: 

*^And  now  comes  the  defendant  John  R  Hale,  and  here  makes 
the  following  offer  and  tender  of  proof  by  witnesses  now  personally 
present  in  the  courtroom,  and  who  have  been  duly  sworn  and  are 
ready  to  testify — ^that  is  to  say,  John  R.  Hale,  Geo.  W.  Broe,  T. 
W.  Montgomery,  Bert  Reed,  Tom  Wilson,  Charles  Turner,  and 
T.  L.  Lowendusky — together  with  the  deposition  of  th^  witness 
Schon  now  on  file,  the  following  state  of  facts,  to  wit:     That 
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defendant  offers  to  show  by  the  deposition  of  the  witness  Schon 
that  he  took  the. notes  in  controversy,  made  allowance  for  the 
certain  pieces  of  the  ditcher  in  question,  and  that  he  made  report 
of  his  doings  in  each  particular  to  the  plaintiff  company,  and  his 
acts  were  approved  and  ratified  by  the  plaintiff,  and  th^t  in  a 
territory  where  there  was  no  salesman  he  had  had  the  powers  of 
a  general  agent  of  the  company,  and  that  within  the  particular 
territory  in  which  the  sale  in  this  case  and  covered  by  the  war- 
ranty herein  was  made  there  was  no  local  or  general  agent  of 
plaintiff.     ' 

"Said  defendant  offers  to  prove  by  the  defendant  John  R. 
Hale,  pow  on  the  stand  as  a  witness,  that  the  ditcher  mentioned 
and  described  in  the  warranty  herein  was  shipped  from  the  fac- 
tory and  arrived  at  the  city  of  Lawton  about  October  20,  1904. 
That  said  machine  was  unloaded  and  set  up  by  the  agent  of  the 
company,  whose  name  was  Schon,  the  proof  of  whose  authority 
has  heretofore  been  tendered.  That  Schon  operated  said  machine 
for  about  eight  working  days,  covering  a  period  of  about  two  weeks, 
and  in  said  time  cut  a  small  amount  of  ditch  for  the  waterworks 
system  in  the  city  of  Lawton  on  F  street  therein,  after  which 
said  machine  was  moved  by  said  Schon  to  the  place  provided  for 
sewer  outlet  on  Cache  creek,  about  one  mile  from  the  southeast 
comer  of  the  city  of  Lawton.  That  after  said  ditching  machine 
had  been  run  by  said  Schon  upon  said  waterworks  trench,  which 
was  shallow  digging  not  to  exceed  four  feet  in  light  dirt,  and 
within  six  days  after  the  first  use  of  said  machine,  and  while 
under  the  management  and  direction  of  said  Schon,  the  said  ditch- 
er was  taken  to  the  aforesaid  sewer  outlet  on  Cache  creek,  and 
there  put  to  work  in  loose,  sandy  soil,  to  its  full  cutting  depth, 
practically  12  feet.  That  before  said  machine  had  been  run  by 
said  Schon  100  feet,  the  same  broke  one  of  the  principal  sprocket 
wheels  in  two  across  the  entire  wheel,  and  through  the  hub  there- 
of, and  that  said  machine  was  prevented  from  being  operated 
during  a  time  when  said  sprocket  wheel  was  being  repaired,  which 
consumed  about  V/2  ^ays^  time.  That  after  the  repair  of  said 
sprocket  wheel,  and  before  said  machine  had  cut  to  exceed  400 
feet  in  the  dirt  as  described  and  of  the  character  aforesaid,  viz., 
light  and  sandy  soil,  there  was  a  second  breakage  in  said  ma- 
chinery, in  this:  that  the  travelers  or  trolley  wheels,  which  held 
the  digging  wheel  in  place,  became  entangled  and  broken,  and  as 
a  result  thereof  the  buckets  and  bucket  brackets  were  tore  loose 
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and  the  rivets  therein  broken,  requiring  a  further  delay  of  some- 
thing like  two  days  in  which  to  repair  the  same,  each  of  said 
breaks  herein  referred  to  being  within  six  days  after  the  first 
use  of  said  machine.  That,  after  said  repair  of  said  breaks  oc- 
casioned by  the  displacement  and  breakage  of  the  travelers  as 
aforesaid,  said  ditcher  was  used  to  cut  about  400  feet  west  of  said 
sewer  outlet  to  about  the  southeast  corner  of  the  said  city  of 
Lawton  without  further  breakage,  except  that  on  every  night  the 
rivets  in  the  cutting  rim  of  the  digging  wheel,  numbering  some- 
thing over  1,000,  of  various  sizes,  were  tightened  and  riveted  un- 
der the  direction  of  the  aforesaid  Schon  during  the  entire  time 
that  said  machine  was  operated  under  his  direction  as  aforesaid. 
That  at  about  said  time  and  after  said  machine  had  been  used 
about  eight  working  days,  said  Schon,  as  agent  of  said  plaintiff 
company,  came  to  the  said  John  R.  Hale,  exhibiting  to  him  a 
telegraphic  message,  and  stated,  in  substance,  that  he  was  required 
to  leave  said  machine,  and  desired  to  take  the  notes  of  the  de- 
fendants herein  for  the  same  before  leaving,  and  asked  said  John 
B.  Hale  if  he  was  satisfied  with  said  machine;  that  said  Hale 
responded  to  said  Schon  by  saying  that  he  was  not  at  that  time 
famiL^r  with  that  particular  kind  of  machine,  and  asked  said 
Schon  if  the  same  in  his  judgment  as  an  expert  was  all  right  and 
in  perfect  condition,  to  which  said  Schon  replied  that  said  ma- 
chine was  then  all  right  in  every  particular,  and  that  same  would 
fully  comply  with  the  warranty,  and  would  do  the  work  then  be- 
fore the  said  John  R.  Hale  under  this  contract  all  right.  That 
two  or  three  days  before  the  date  of  said  Schon's  departure  said 
John  K.  Hale  called  the  attention  of  said  Schon  to  several  cracks 
in  the  cutting  rim  of  said  wheel,  some  six  or  eight  in  number, 
which  were  over  the  inner  edge  of  said  rim,  about  three-eighths 
of  an  inch,  to  holes  which  had  been  bored  therein  for  rivets,  and 
said  Schon  informed  said  Hale  that  said  cracks  were  insignificant, 
and  would  not  in  any  manner  in  his  judgment  as  an  expert  affect 
the  stability  of  the  wheel.  That  each  of  said  breaks,  which  the 
88 id  Schon  assured  said  John  R.  Hale  would  amount  to  nothing, 
continued  across  the  entire  place,  forming  the  cutting  rim  of  the 
digging  wheel  in  each  of  said  places  where  said  cracks  then  were, 
and  that  said  cracks  became  apparent  and  noticeable  within  two 
days  after  the  departure  of  said  Schon.  That  on  the  occasion 
and  during  all  the  time  that  said  Schon  was  in  charge  of  said 
machine  the  same  broke  down  as  aforesaid,  and  in  many  particu- 
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lars  did  not  perform  the  work  required  of  it  by  the  terms  of  the 
warranty,  which  fact  this  defendant  called  to  the  attention  of 
said  Schon,  but  that  said  Schon  assured  said  defendant  by  8tatin<r 
to  him  that  the  plaintiff  would  make  said  machine  perform  the 
entire  work  which  was  required  of  it  under  the  terms  of  the  war- 
ranty and  the  letter  to  this  defendant  and  the  letter  to  J.  0.  Sev- 
ems  mentioned  in  said  warranty,  and  but  for  said  assurances 
neither  the  said  John  B.  Hale  nor  said  defendant  George  W.  Broe 
would  have  signed  the  notes  herein.  Tnat  said  defendant  offers 
to  show  by  the  said  John  R.  Hale  that  said  ditcher  was  at  all 
times  after  the  departure  of  said  Schon  operated  by  thoroughly 
competent  engineers  and  machinists  and  the  parties  whom  Schon 
stated  to  Hale  were  then  fully  competent  to  operate,  care  for, 
and  manage  said  ditcher  in  its  said  work. 

"That  said  defendant  further  offers  to  prove  by  said  John 
R.  Hale  that  within  six  days  after  the  first  use  of  said  machine, 
and  after  the  same  had  been  broken  as  heretofore  set  out,  the  said 
Hale,  in  the  presence  of  said  Schon,  directed  the  said  George  W. 
Broe  to  give  written  notice  to  the  company,  imder  the  warranty, 
that  said  machinery  was  defective  and  broken  down,  and  would 
not  be  accepted  by  him,  and  the  said  Schon,  in  the  presence  of 
this  defendiint  said  to  this  defendant  and  to  said  Geo  W.  Broe  that  it 
would  be  unnecessary  to  give  any  notice  to  said  company  under  said 
warranty,  for  the  reason  that  he  was  fully  authorized  to  adjust  all 
matters  with  reference  to  said  machinery,  and  to  care  for  the  same, 
and  that  he  himself  stood  in  the  place  of  the  company,  and  that  said 
Schon  told  both  of  said  defendants  that  it  was  unnecessary  for 
them  to  give  any  other  or  further  notice  under  the  terms  of  said 
warranty.  That  at  the  time  the  said  Schon  was  requesting  these 
defendants  to  execute  the  notes  in  controversy  in  the  presence  of 
each  of  them  the  said  Schon  accompanied  said  John  R.  Hale  to 
the  store  of  the  said  George  W.  Broe  in  the  city  of  T^awton,  and 
said  Schon,  in  substance,  there  stated  that  he  desired  to  take  the 
notes  of  said  Broe  and  Hale,  and  asked  said  Broe  what  about 
signing  the  same  at  that  time.  That  said  Broe  on  said  occasion 
asked  said  Schon  if  said  machine  would  comply  with  the  require- 
ments and  promises  made  for  the  same  in  the  Hale  letter  of  Sep- 
tember 7,  1904,  and  the  Severns  letter  of  August  27,  1904,  and 
cut  1,200  feet  of  ditch  as  stated  in  said  letters,  and  run  contin- 
uously six  days  in  the  week,  and  that,  if  said  machine  would  ful- 
fill all  these  conditions,  he  would  not  be  afraid  to  sign  the  notes. 
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but  that,  if  the  machine  was  going  to  break  down  as  it  had  done 
on  the  run  from  Cache  creek  to  the  city  limits,  he  did  not  want 
to  sign  them  at  all.  That  said  Schon  then  stated  that  said  ma- 
chine was  in  perfect  repair,  and  with  the  help  which  said  Hale 
had  about  said  machine  Hale  would  be  able  to  operate  the  same 
without  difficulty,  and  continuously  as  required  by  the  warranty; 
that  notwithstanding  the  careful  and  skillful  operation  of  said 
ditcher  by  careful  and  skillful  mechanics,  to  wit,  T.  W.  Mont- 
gomery, Orville  Smith,  and  others  experienced  in  handling  ma- 
chinery, the  said  ditcher  within  two  days  after  the  departure  of 
said  Schon,  on  or  about  the  19th  day  of  November,  1904,  became 
broken  in  tiie  rims  of  the  digging  wheel  to  such  an  extent  that 
the  same — said  rim — was  absolutely  worthless  and  beyond  hope 
of  repair,  and  that  said  breakage  came  because  of  the  inferior 
quality  of  the  material  used  in  said  cutting  rim,  and  the  improper, 
imperfect,  and  faulty  construction  of  said  machine.  That  for 
three  or  four  days  thereafter  said  Hale,  together  with  Montgom- 
ery, Orville  Smith,  and  other  mechanics,  endeavored  to  make  re- 
pairs on  sipd  cutting  rim,  which  efforts  were  without  success,  and 
that  thereupon  the  said  Hale  notified  the  plaintiff  herein  of  the 
breakage  of  said  rim,  and  at  the  same  time  requested  the  replace- 
ment thereof,  and  the  sending  of  some  man  expert  with  said  ma- 
chinery who  could  place  the  said  machine  in  first  class  shape. 
That  said  defendant  has  not  said  original  letter,  but  has  demand- 
ed the  production  thereof  by  said  plaintiff  herein,  and  the  same 
has  not  up  to  this  time  been  produced  on  the  trial  hereof.  That  in 
response  to  said  letter  said  John  R.  Hale  received  from  said 
plaintiff  in  the  usual  course  of  United  States  mail  a  letter  under 
date  of  December  5,  1904,  as  follows: 

"  TVe  have  your  letter  of  November  30th,  and  in  answer  will 
say  that  we  are  very  much  surprised  at  this  rim  breaking  in  your 
wheel.  This  is  something  that  we  cannot  understand,  as  this 
same  wheel  cut  6,000  feet  of  shale  rock  9  feet  deep,  and  we  are 
at  a  loss  to  know  why  it  does  not  stand  the  strain  of  your  work. 
However,  as  it  is  broken,  we  will  make  you  a  set  of  rims  out  of 
%''  x'"  and  send  them  to  you  at  the  earliest  possible  date.  We 
have  none  of  this  material  on  hand  and  we  will  have  to  order  it 
from  the  mill,  which  we  have  already  done.  This  will  necessarily 
take  some  little  time  and  we  would  advise  you  to  have  your  wheel 
patched  the  best  you  can,  as  it  will  probably  do  your  work.  In 
regard  to  sending  you  a  man,  will  say  that  it  will  be  impossible 
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for  US  to  send  you  one  of  our  best  men  for  a  week  or  ten  days, 
and  we  would  not  want  to  send  a  man  who  could  not  fix  your 
machine  in  first  class  shape.  Our  Mr.  Schon  is  now  in  Iowa  and 
cannot  leave  there  until  the  above  time,  and  if  you  still  think  it 
necessary  for  a  man  to  come  at  that  time  we  will  have  him  go 
back  to  you.  The  steel  No.  I's  made  as  per  your  order  are  on  the 
road  by  express  and  we  trust  you  may  be  able  to  get  your  wheel 
fixed  so  that  you  can  go  ahead  with  your  work,  as  it  will  take  at 
least  10  days,  or  probably  two  weeks,  to  get  this  rim  material 
from  the  mill  and  then  we  will  have  to  make  it  up  and  ship  to 
you.  In  changing  the  wheel  from  i^''  to  %"  rims  it  will  neces- 
sitate shortening  the  bucket  backs  i/^''  on  each  end  and  which 
we  believe  will  be  easier  done  than  to  stretch  the  bucket  tops  one 
inch.  However,  if  you  think  the  latter  is  easier  done  it  will  work 
either  way.' 

'That  after  the  receipt  of  said  letter  of  December  5th  by 
said  John  R.  Hale  he  telegraphed  said  plaintiff  herein  prior  to 
the  13th  day  of  December,  1904,  asking  in  substance  for  the  cause 
of  delay  in  furnishing  said  rim,  and  that  on  the  13th  day  of 
December,  1904,  the  plaintiff  wired  the  said  defendant  John  R. 
Hale :  ^Are  expecting  material  in  a  few  days.  Will  do  our  best.* 
That,  in  further  response  to  said  telegram,  said  John  R.  Hale  re- 
ceived from  said  plaintiff  company  a  letter,  which  is  as  follows : 

^^^e  have  your  telegram  of  last  evening  and  answered  it 
''Are  expecting  material  in  a  few  days;  will  do  our  best.''  We 
are  indeed  sorry  about  the  rims  of  your  machine  breaking.  While, 
it  is  something  hard  for  us  to  understand,  we  will  not  hesitate  in 
the  least  to  furnish  you  new  rims  for  the  wheel  just  as  quick  as 
we  can  get  hold  of  the  material  to  make  them,  but  as  we  wrote 
you  in  our  former  letter  it  will  take  some  few  days  to  get  this 
material  from  the  mill,  as  it  was  heavier  than  anything  we  have 
ever  used.  We  ordered  the  material  upon  the  receipt  of  your 
first  telegram  and  are  now  expecting  it  within  a  few  days.  We 
will  lose  no  time  in  making  you  these  rims  and  forwarding  them 
to  you.  Regretting  your  trouble  and  promising  you  everything 
possible  to  help  you  out,  we  are,'  etc. 

^'That  thereafter,  and  between  the  13th  day  of  December, 
1904,  and  the  22d  day  of  December,  1904,  the  said  John  R.  Hale 
again  sent  a  telegram  to  said  plaintiff  with  reference  to  said  ma- 
terial for  said  cutting  rim,  and  that  in  response  thereto  said  Hale 
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received  from  said  plaintiff  by  due  course  of  United  States  mail 
the  following  letter: 

"  *In  answer  to  your  telegram  will  say  that  we  have  been  try- 
ing in  every  way  possible  to  get  the  material  here  to  make  your 
rims,  and  we  expected  sure  to  hear  from  it  yesterday,  but  as  yet 
it  has  not  shown  up.  We  will  keep  after  it  every  day  until  it 
arrives  and  will  forward  it  to  you  without  delay.' 

"That  affiant  has  not  the  original  telegram  nor  the  copy 
thereof  to  said  plaintiff,  and  said  Hale  is  informed  that  it  is  the 
rule  of  the  Western  Union  Telegraph  Company,  with  whom  the 
original  menage  was  deposited,  to  preserve  the  original  of  messag- 
es six  months  after 'their  date,  and  then  destroy  the  same,  and 
that  said  John  R.  Hale  has  demanded  in  writing  herein  the 
production  of  the  copy  thereof  by  plaintiff  herein,  and  up  to  this 
time  the  same  has  not  been  produced.  That  on  the  29th  day  of 
December,  1904,  he  received  a  further  message  from  said  plain- 
tiff, dated  at  Findlay,  Ohio,  on  said  date,  as  follows:  ^Expect 
material  tomorrow  will  work  day  and  night  for  you.'  That  some 
time  during  the  months  of  January,  1905,  the  exact  date  the 
said  Hale  cannot  state,  in  response  to  the  notice  which  the  said 
John  B.  Hale  had  theretofore  given,  the  said  Van  Buren,  Heck  & 
Marvin  Company,  in  pursuance  of  their  written  promise  so  to  do, 
again  sent  the  said  Schon  to  repjace  said  cutting  rim  heretofore 
referred  to  and  to  make  further  repairs  upon  said  ditcher,  which 
had  been  broken,  and  that  at  said  time  the  said  defendant  Hale 
did  in  every  way  render  the  agent  of  the  said  plaintiff  all  necessai^r 
friendly  assistance  to  make  said  machine  do  the  work  which  was 
required  of  it  by  the  terms  of  said  warranty,  and  that  at  said 
time  said  Schon  worked  upon  said  machine  for  the  period  of  three 
weeks  or  more  the  said  Hale  paid  all  the  blacksmith  and  other  bills 
and  the  cost  of  all  help  and  labor  in  rendering  the  necessary  assis- 
tance to  said  Schon  in  endeavoring  to  make  said  machine  perform 
its  work.  That  almost  immediately  after  the  said  Schon  left 
said  machine  the  second  time  the  sprocket  shaft  which  propelled 
the  digging  wheel,  and  without  which  said  machine  could  not  be 
operated  at  all,  by  reason  of  the  defects  in  the  material  thereof  • 
also  became  broken,  and  as  a  matter  of  fact  said  shaft  was  at  least 
one-half  inch  less  in  diameter  than  the  sprocket  wheel  and  the 
other  connections  thereoij  were  made  for;  in  other  words,  that 
said  sprocket  wheel  and  the  other  connections  to  have  a  shaft  which 
would  fit  them  would  require  a  shaft  at  least  one-half  inch  greater 
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in  diameter  than  the  one  that  became  broken,  and  that  without 
said  larger  shaft  the  machine  was  in  that  regard  defectively  con- 
structed. That  the  said  plaintiff  did  in  fact  furnish  a  complete 
new  rim  for  the  said  wheel  upon  which  defendant  was  compelled 
to  pay  express  to  the  amount  of  $120.  That  never  at  any  time 
during  the  time  of  the  operation  of  said  machinery  was  the  dig- 
ging wheel  of  said  ditcher  steady  or  rigid  as  the  same  should  have 
been  had  said  machine  been  properly  constructed,  and  that  tHe 
same  was  not  so  steady  and  rigid  as  required  by  the  terms  of  the 
warranty  set  out  in  the  letters  to  Severns  and  Hale  for  the  reason 
that  the  same  was  not  heavily  and  thoroughly  braced  throughout 
as  required  by  the  terms  of'  the  letter  of  said  plaintiff  to  said 
Severns  dated  August  27,  1904,  and  forming  a  part  of  the  special 
warranty  of  said  machinery,  and  that  in  consequence  of  said  ma- 
chine, and  especially  the  cutting  and  digging  wheel  thereof,  with 
which  all  the  digging  and  cutting  was  done,  not  being  thoroughly 
braced,  that  the  plates  composing  the  sides  of  the  cutting  rim 
would  become  loosened  at  different  places,  and  it  was  almost  im-, 
possible  during  any  of  the  time  that  said  machine  was  in  operation 
to  keep  the  same  from  cutting  the  rivets  which  were  provided  to 
hold  said  rim  in  place,  but  that  said  rivets  would  become  broken 
or  loosened  to  such  an  extent  as  to  require  about  three  hours' 
labor  of  all  the  mechanics  who  could  conveniently  work  upon  said 
wheel  to  replace  and  tighten  said  rivets  to  every  hour  which  said 
machine  would  work  in  cutting  ditch,  the  purpose  for  which  the 
same  was  purchased. 

''That  some  time,  and  about  one  month  or  near  that  period 
of  time,  after  the  second  visit  of  said  Schon  to  said  machine,  the 
said  Schon  again  visited  the  same  at  Lawton,  and  had  further  con- 
versation with  reference  thereto  with  the  said  defendant  Hale, 
and  that  on  said  occasion  the  condition  of  said  machine  was  fur- 
ther called  to  the  attention  of  said  Schon,  and  he  at  said  time 
made  suggestions  with  reference  to  the  further  repair  thereof  in 
attempting  to  make  the  same  perform  the  conditions  jpt  the  war- 
ranty, which  suggestions  the  said  Hale  endeavored  to  carry  out. 
That  said  plaintiff  was  advised  by  letter,  and  its  agent,  Schon, 
was  also  advised  by  being. taken  in  person  over  the  ground  where 
the  defendant  Hale  was  required  to  cut  sewer  ditch  by  his  con- 
tract, and  knew  the  character  of  the  ground  through  which  the 
machine  would  be  required  to  cut  in  order  to  allow  said  Hale  to 
perform  his  subcontract  with  the  said  J.  0.  Severns,  government 
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contractor,  for  the  sewer  system  of  the  city  of  Lawton.  That  at 
all  times  from  the  very  first  of  the  operations  of  said  machine 
down  to  the  time  that  its  use  was  entirely  dispensed  with  said 
machine  was  operated  by  thoroughly  competent  men,  experienced 
in  the  operation  and  handling  of  such  machinery,  and  during  the 
last  six  months  when  it  was  attempted  to  operate  the  same  its 
handling  was  entirely  under  the  direction  of  one  Schwartz,  who 
was  recommended  to  the  said  Hale  by  said  Schon,  and  by  the  plaintiff 
lierein,  as  a  man  coming  from  the  factory  of  said  plaintiff,  and 
thoroughly  familiar  with  the  operation  of  such  machines  erected 
by  them.  That  said  Hale  in  the  course  of  his  attempts  to  oper- 
ate the  said  ditcher  expended  in  money  and  contracted  debts  for 
which  he  is  liable  for  labor  and  materials  in  and  about  the  repair- 
ing of  said  machine  to  more  than  the  sum  of  $4,500,  and  that 
the  greater  portion  thereof  was  for  iron,  steel,  and  transportation 
thereof  to  the  city  of  Lawton.  and  the  expenses  of  blacksmiths 
and  other  skilled  mechanics  in  making  such  repairs,  and  that 
this  defendant,  during  the  greater  portion  of  said  time  that  he 
was  attempting  to  use  said  ditcher,  did  himself  personally,  and 
which  he  has  not  taken  into  account,  work  late  into  the  night, 
nearly  always  as  late  as  midnight,  and  often  later,  in  attempting 
to  make  said  machine  do  its  work  and  repair  the  same  so  that 
he  could  keep  the  same  in  operation  during  the  working  hours  of 
the  day.  That  in  truth  and  in  fact  said  machine  never  did  and 
never  would  continuously  run  for  the  period  of  six  days  at  any 
time,  nor  did  the  same  ever  run  as  much  as  six  hours  continuously 
without  repair,  with  the  most  careful  and  skillful  handling.  That 
if  said  machine  had  been  as  represented  and  warranted  in  the 
printed  warranty  herein,  and  the  special  warranty  contained  in 
the  letters  of  August  27,  1904,  to  J.  0.  Sevems,  and  the  letter  of 
September  7,  1904,  to  the  said  Jolm  R.  Hale,  said  machine  would 
have  been  well  worth  the  sum  of  $5,000,  which  this  defendant 
agreed  to  pay  for  the  same,  but  that  in  truth  and  in  fact  said 
machine  was  wholly  and  entirely  valueless  for  the  purposes  for 
which  it  was  sold,  and  did  not  in  any  respect  fulfill  the  warranty 
and  special  warranties  with  reference  thereto,  and  that  the  same 
is  not  worth  to  exceed  the  sum  of  $500  for  any  purpose,  and  that 
only  for  the  value  which  it  may  possess  as  scrap-iron  and  junk, 
and  said  defendant  furthermore  offers  to  prove  that  said  machine 
did  not  fulfill  either  of  the  special  warranties  in  letter  of  August 
27,  1904,  to  J.  0.  Severns,  and  letter  of  September  7,  1904,  to 
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.1.  R.  Hale^  by  the  witnesses  heretofore  named  and  sworn  in  this 
cause. 

^'To  corroborate  each  and  all  of  the  foregoing  facts  as  to  the 
poor  material  nsed  in  the  construction  of  the  ditcher  and  the  poor 
way  in  which  the  same  was  constructed  and  its  unfitness  to  do  the 
work  as  provided  for  under  the  warranty,  and  that  it  utterly  failed 
to  do  the  work,  the  following  witnesses  who  worked  on  and  about 
the  machine,  and  are  familiar  with  all  the  facts,  are  tendered: 
T.  W.  Montgomery,  J.  W.  Good,  Bert  Reed,  Chas.  Turner,  T.  L. 
Lowendusky,  Vilmont,  and  Mitch.  And  to  sub- 
stantiate and  corroborate  each  and  all  of  the  frregoing  and  above 
facts,  in  so  far  as  they  relate  to  the  imparting  of  notices  to  the 
agent  Schon,  both  within  the  six  days  period  and  after  that,  the 
following  witnesses  are  tendered  for  said  purpose,  to  wit :  (Jeorge 
W.  Broe  and  T.  W.  Montgomery.  As  to  the  value  of  said  ditcher 
at  the  times  mentioned  the  name  of  T.  W.  Montgomery  is  hereby 
tendered  as  a  witness  to  corroborate  and  substantiate  such  facts 
as  hereinbefore,  set  out." 

The  court  held  that  the  proof  tendered  was  not  sufficient  to 
discharge  the  conditions  contained  in  the  warranty,  or  to  permit 
the  plaintiffs  in  error  to  avail  themselves  of  the  benefits  of  the  war- 
ranties; plaintiff  objecting  to  all  of  the  testimony  offered  on  the 
ground  that  it  was  incompetent,  irrelevant,  and  immaterial,  and 
because  under  the  pleadings  the  proof  was  inadmissible  to  show 
any  fraud  on  the  part  of  the  company  or  its  agents,  which  objec- 
tion was  sustained.  The  defendants  duly  excepted  on  the  ground 
that  the  testimony  offered  showed  that  there  was  a  breach  of  the 
two  special  warranties  contained  in  the  letter  of  August  27,  1904, 
to  J.  0.  Sevems,  and  in  the  letter  of  September  7,  1904,  to  the 
defendant  Hale,  and  that  the  notices  which  the  court  held  were 
necessary  to  be  given,  and  for  the  want  of  which  the  court  held 
that  the  terms  of  the  warranty  were  not  complied  with,  have  no 
reference  to  either  of  said  special  warranties.  The  defendants 
further  objected  and  excepted  to  the  ruling  of  the  court  generally. 
The  court  thereupon  discharged  the  jury  over  the  objection  and 
exception  of  the  defendants,  and  held  that  the  tender  of  the  tes- 
timony was  insufficient  to  overcome  the  requirements  of  the  war- 
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ranty  in  question,  and  the  same  was  excluded  on  motion,- to  which 
the  defendants  excepted. 

S.  C.  Schon  testified  as  follows: 

"Q.  When  you  were  in  that  territory  out  there,  you  were  the 
agent  of  the  company?  You  were  their  representative  out  there, 
were  you?  A.  Yes,  sir.  Q.  Was  there  any  other  representative 
there,  where  you  were?  You  acted  as  agent  of  the  company, 
didn^t  you  ?  A.  When  I  was  in  territory  where  there  was  no  agent, 
I  did,  in  making  settlement,  but,  if  there  was  an  agent,  he  came 
and  did  the  settling.  Q.  In  this  case  we  speak  of  there  was  no 
representative?  A  No;  I  had  my  instructions  from  the  company 
to  settle  that.  Q.  When  they  notified  you  when  you  were  at  this 
experimental  college  to  come  down  and  fix  the  machine,  did  you 
notify  the  company  (this  was  after  he  had  first  set  up  the  ditch- 
er) ?  A.  No ;  I  wrote  back,  and  told  these  fellows  I  was  working 
for  the  Van  Buren,  Heck  &  Marvin  Company,  and  I  would  receive 
my  instructions  from  them.  Q.  After  you  had  instructions  from 
the  company,  then  you  went  out?  A.  Yes ;  they  had  to  make  tht«e 
rims,  and  after  they  were  made  I  went  out  (this  was  his  second 
trip).  Q.  When  you  were  fixing  the  machine,  did  you  require 
any  assistance?  A.  Yes,  sir.  Q.  And  did  Mr.  Hale  or  Mr.  Sev- 
ems  or  Mr.  Broe  help  you,  or  did  their  assistants  help  you?  A. 
Yes,  sir.  Q.  They  rendered  all  friendly  assistance  necessary  to 
help  you,  did  they?  A.  Yes,  sir.  Q.  Now,  when  you  made  this 
settlement  at  the  hardware  store  that  you  speak  of,  I  would  like  to 
have  you  tell  exactly  how  that  settlement  was  made,  if  it  was  a 
settlement?  A.  I  told  Hale  in  the  afternoon  I  would  have  to 
insist  on  a  settlement.  Q.  At  that  time,  in  addition  to  being  their 
representative,  you  were  their  mechanical  expert?  A.  In  places 
where  I  was  sent  where  there  was  no  representative  I  would  make 
their  settlements.  Q.  And  also  do  the  mechanical  work?  A.  Yes, 
sir.  Q.  As  such  agent  you  made  this  settlement  of  the  company? 
A.  Yes,  sir.  Q.  Just  tell  what  took  place  at  this  meeting? — at  this 
hardware  store?  A.  After  this  conversation  he  wanted  me  to  make 
allowance  for  the  conveyor,  and  there  was  not  two  sets  of  rooters. 
I  couldnH  deny  that.  Then  he  wanted  me  to  stand  the  express 
on  one  wheel  and  a  little  blacksmith  bill.  Well,  I  told  them  pro- 
viding they  would  give  me  a  little  cash  expense  money  out  of  it 
so  that  I  could  get  to  the  next  place  without  waiting  to  hear  from 
the  company  I  would  make  the  allowance,  and  they  said  they 
would  do  that,  and  take  this  reduction  out  of  the  written  contract. 
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They  gave  me  a  check  and  drew  the  notes,  and  Hale  signed  them, 
and  then  Broe  signed  them,  and  then  the  next  morning  Mr.  Halo 
went  with  me  to  the  bank  to  set  the  money.  Q.  How  much 
was  that?  A.  I  think  it  was  $100.  Out  of  that  I  had  to  pay 
some  little  bills  there.  Q.  And  the  balance  was  divided  into  three 
notes  as  near  as  you  could  make  them?  A.  Yes,  sir.  Q.  Was 
that  all  the  papers  exchanged  at  that  time?  N^o  bill  of  sale  or 
anything  of  that  kind?  Did  you  receipt  for  the  $100?  A.  I 
think  that  was  receipted  on  the  bill.  Q.  You  gave  them  credit 
for  this  $100  on  those  three  notes,  and  that  was  all  there  was  of 
the  transaction?  A.  Yes,  sir.  Q.  When  was  it  you  started  the 
machine.  A.  Started  to  dig  with  it?  Q.  Yes,  sir.  A.  I  think 
it  was  along  the  fore  part  of  November.  Q.  Now,  Mr.  Schon,  you 
were  not  the  agent  of  the  Van  Buren,  Heck  &  Marvin  Company 
for  the  territory  of  Oklahoma  or  around  LaMon,  were  you?  A. 
No;  not  for  the  territory.  Q.  You  were  not  agent  for  any  terri- 
tory? A.  No;  only  I  did  settlings  sometimes.  Q.  Had  you  any 
authority  to  make  any  representations  or  any  settlements  outside 
of  the  written  instructions  you  got  from  the  office?  A.  No,  sir; 
I  had  not.  Q.  Did  you  make  any  such  representations?  A.  No, 
sir;  I  did  not.  Q.  I  will  ask  you,  Mr.  Schon,  if  you  were  author- 
ized by  the  company  to  receive  any  notices  or  any  notice  of  de- 
fects or  breakages  in  machines  that  you  were  experting  for  the 
company,  if  you  were  authorized  to  accent  notice  of  defects  or 
breaks?  A.  Yes;  from  customers.  If  they  seen  any  defects,  they 
always  told  me  to  make  it  right.  Q.  What  I  had  reference  to 
is  after  you  had  exported  it  and  got  away  from  there.  Were  you 
authorized  to  receive  these  notices?  A.  No,  sir.  Q.  Did  you  re- 
ceive any  notice  by  registered  mail  from  Hale  or  Broe  or  Sevems 
with  reference  to  this  Lawton  machine.  A.  1  got  a  letter,  but  I 
don't  know  whether  it  was  registered  while  I  was  up  at  Ames.  I 
don't  think  it  was  registered  or  by  special  delivery.  Q.  How  long 
after  you  left  Lawton  when  you  got  that  letter  ?  A.  Probably  four 
or  five  days.  Q.  What  did  you  do  about  it?  A.  I  wrote  back,  and 
told  them  I  was  working  for  the  Van  Buren,  Heck  &  Marvin  Coni- 
pany,  and  was  getting  my  instructions  from  them.  Q.  What  was 
the  nature  of  that  letter?  What  were  they  after.  A.  Well,  part 
of  it  was  business,  and  part  of  it  was  a  sociable  letter.  They  said 
they  were  having  trouble  with  the  wheel,  and  I  had  better  come 
down  and  fix  it.  Q.  Did  they  state  what  the  trouble  was?  A. 
No,  sir;  they  did  not.     Q.  Could  you  state  what  the  trouble  was? 
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A.  No;  I  could  not,  because  it  was  not  described  so  a  man  could 
tell.  They  said  they  were  having  trouble.  There  are  many  ways  it 
could  get  out  of  ordj&r.  Q.  Did  jsrou  know- .from  that  letter  written  to 
you  at  Ames,  Iowa,  by  Mr.  Hale,  what  the  trouble  was  with  the  ma- 
chine? A.  Xo.  Q.  You  said  you  had  authority  to  make  settlings 
similar  to  this?  A.  Yes:  when  they  give  me  instructions.  When 
there  was  no  agent  in  the  territory,  they  would  ask  me  to  make 
these  settlements.  Q.  Was  there  any  agent  in  this  territory?  A. 
Not  that  I  know  of.  Q.  And  you  had  authority  to  make  right 
defects  up  to  the  time  you  left?  A.  Yes,  sir.  Q.  And,  when  you 
received  this  letter  from  them  at  Ames — you  say  after  you  left 
you  received  a  letter  at  Ames — when  you  received  that  letter  as  I 
understand,  you  say  they  wrote  they  were  having  trouble  with  the 
wheel — is  that  the  way  you  put  it?  A.  Yes,  sir.  Q.  This  au- 
thority that  they  gave  you  to  do  this  agent  work  when  there  were 
no  agents  in  the  territory,  was  that  given  to  you  verbally?  A. 
Several  places  I  had  written  authority  to  settle  for  the  machine, 
telling  them  I  was  authorized  to  settle  for  the  machine.  It  was 
to  introduce  me,  and  gave  me  authority  to  settle  with  them." 

Witness  testified  that  also  in  the  latter  part  or  middle  of 
March  he  was  back  at  Lawton,  and  was  then  still  in  the  employ 
of  the  defendant  in  error. 

W.  C,  Stevens,  B,  M.  Parmentery  and  C,  if.  Myers,  for  plain- 
tiffs in  error,  citing:  Baker  v.  Nichols  Shepard  Co,  (Okla.)  65 
Pac.  102;  AuUman'Taylor  Co.  v.  Frazxer  (Kan.)  47  Pac.  157; 
Harrison  et  al.  v.  Russell  &  Co.  (Idaho)  87  Pac.  784;  Avery  Plan- 
ter Co.  V.  Risg,  56  111.  App.  599;  Huher  Mfg.  Co.  v.  Biisey,  16 
Ind.  App.  410 ;  Briggs  v.  M.  Rumely  Co.,  96  Iowa,  202 ;  Lindsey 
V.  Frische  (Wis.)   109  N.  W.  945. 

John  L.  Priddy,  J.  L.  Hamon,  and  Charles  Mttschrich,  for 
defendant  in  error,  citing:  Aultman-Taylor  Co.  v.  Gunderson  (S. 
Dak.)  55  Am.  St.  liep.  837;  Scott  v.  Geiser  Mfg.  Co.,  (Kan.) 
80  Pac.  955;  E.  T.  Burrows  Co.  v.  Rapid  Safety  Filter  Co.,  97 
N.  Y.  Snpp.  1048;  Main  Co.  v.  Oriffln  Bynum  Co.  (N.  C.)  53 
S.  E.  727;  NoHhem,  etc.,  Co.  v.  Coal  Co.,  116  Wis.  130;  Davis 
V.  Case  T.  M.  Co.  (Ky.)  80  S.  W.  1145;  Murphy  v.  Russell 
(Idaho)  67  Pac.  421:  Baird  Bros.  v.  Walter  Pratt  &  Co.  (Ind. 
i'.)   89  S.  W.  648;  Furneaux  v.  Esterly   (Kan.)    13  Pac.  824; 
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0(me  T.  M,  Co.  v.  Ehhingliausen,  11  X.  D.  466;  Massillon  E,  £ 
T,  Co,  t\  Schirmer  (Iowa)  93  N.  W.  599;  Pa.  I.  W.  Co.  v.  Hy- 
gian,  etc.,  Co.  (Mass.)  70  N.  E.  427:  Shearer  v.  Garr,  etc.,  Co. 
(Tex.  Civ.  App.)  90  S.  W.  684;  Acme  Warvesier  Co,  v. ^  Erne 
(Kan.)  66  Pae.  1004;  Internal wnal  Harvester  Co.  v.  Dillon  (Ga.) 
55  S.  E.  1034. 

Williams,  J.  (after  stating  the  facts  as  above).  The  ques- 
tion involved  in  this  case  is  as  to  whether  or  not  the  plaintiffs 
in  error  are  in  a  position  under  this  record  to  avail  tliemselves  of 
the  condition  of  warranty. 

There  is  no  dispute  that  the  plaintiffs  in  error  did  not  give 
the  written  notice  to  the  defendant  in  error  at  its  home  office  at 
Findlay,  Ohio,  by  registered  letter,  or  any  written  notice  to  the 
local  or  general  agent  through  whom  the  machine  was  received 
(for  it  was  not  received  through  any  local  or  general  agent), 
stating  particularly  what  parts  were  defective  and  wherein  the 
warranty  failed.  But  the  question  arises  as  to  whether  or  not 
the  actual  notice  that  was  brought  to  Schon,  the  admitted  agent  of 
the  defendant  in  error,  relieves  the  plaintiffs  in  error  in  that  re- 
spect, and  permits  them  to  avail  themselves  of  the  conditions  of 
warranty.  The  agent,  Schon,  in  his  deposition  admits  that, 
acting  for  the  defendnfit  in  eiTor  under  its  instructions  he 
went  to  Tjawton  to  set  up  the  machine,  and  operated  it 
about  two  weeks.  He  testified  that  he  was  '^^experting'^  (mean- 
ing setting  up  and  supervising  and  installing  the  machinery' 
as  agent),  and  that  he  was  authorized  by  the  defendant  in 
error  to  accept  notice  of  defects  or  breakages,  and  also  was  au- 
thorized by  the  company  that,  if  he  saw  defects,  to  make  the 
same  right,  but  lie  stated  that,  after  he  had  "exported**  the  same 
and  gotten  away  from  tliere,  he  was  not  authorized  to  receive  no- 
tices. According  to  the  evidence  offered  on  the  part  of  the  plain- 
tiffs in  error,  he  had  actual  knowledge  tliat  the  machinery  did 
not  comply  with  the  contract;  that  the  defendant  Hale  stated 
that  he  would  send  the  notice  required  by  the  conditions  of  the 
contract  of  warranty  to  the  home  office,  and  Schon  said  that  it 
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was  not  necessary;  that  he  was  agent  for  the  company;  and  that 
notice. to  him  was  sufficient.  He  was  there  authorized  to  make 
settlement,  to  collect  money,  and  to  receive  notice  of  defects, 
which  could  mean  nothing  more  than  the  failure  of  the  machinery 
tc  comply  with  the  warranty. 

In  the  case  of  Harrisofi  et  ai.  v.  Rvssell  &  Co.,  12  Idaho  625. 
87,  Pac.  785y  the  coui-t,  in  construing  a  warranty  clause  substan- 
tially the  same  as  that  involved  in  this  case,  said: 

^*The  only  purpose  of  notice  is  to  enable  the  vendor  to  ex- 
amine the  machinery  and  remedy  any  defects  and  put  it  in  run- 
ning order.  When  that  purpose  has  been  served,  and  the  com- 
pany's agents  have  taken  charge  of  and  examined  and  worked  on 
the  machinery,  it  becomes  immaterial  whether  any  notice  at  all 
has  been  given.  Mass.  Loan  &  Trust  Co.  v.  Welch,  47  Minn.  183, 
49  N.  W.  740;  Davis  v.  Robinson,  67  Iowa,  355,  25  N.  W.  282; 
Nichols  (6  Shepard  Go.  v.  Wiedemann,  72  Minn.  344,  75  N. 
W  208;  AuUmanrTalyor  Co.  v.  Frazier,  5  Kan.  App.  202,  47 
Pac.  156:  Baker  v,  Nichols  &  Shepard  Co.,  10  Okla.  685,  6*5 
Pac.  100." 

In  this  cape,  not  only  the  expert  mechanic,  but  also  the  gen- 
eral agent  of  the  defendant  in  error,  authorized  to  accept  notice 
of  defects,  which  would  amount  to  failures  of  warranty,  and  to 
make  allowances  and  deductions  and  collect  money,  was  present 
and  set  up  the  machine,  ran  it  and  operated  it  for  14  days,  and 
received  notice  from  the  plaintiffs  in  eiTor  of  the  defects,  and  that 
they  stood  on  their  warranty,  he  at  the  same  time  acting  in  such 
a  way  that  they  not  only  considered  him  as  the  general  agent,  but 
also  treated  him  as  such  agent  for  the  company;  for,  when  he 
leaves  within  three  or  four  days,  they  notify  him  of  the  failure 
of  the  ditcher  to  work  according  to  his  own  testimony,  and  he  ad- 
vises them  that  he  can  come  back  only  under  the  instructions  of 
the  defendant  in  error.  At  the  same  time  the  defendant  in  error 
was  notified  by  the  plaintiffs  in  error,  and  in  January,  under  its 
ilistructions,  Schon  returns  to  repair  the  machine,  and  in  March 
we  find  him  back  there  again.  Whilst  he  did  not  return  that 
time   under  instructions  from  the   company   for  this  particular 
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work,  he  was  still  in  its  employ,  and  helped  on  the  machine^ 
which  was  then  out  of  repair* 

The  case  of  Champion  Machine  Company  v,  Lawson  Mann, 
42  Kan.  372,  22  Pac.  417,  appears  to  be  in  point.  The  warranty 
clause  in  that  instance  required  that  notice  must  be  given  to  the 
machine  company  at  its  home  office  in  Springfield,  Ohio,  the  ma- 
chine to  be  subject  to  a  second  trial  in  their  presencje  and  under 
their  direction,  and,  if  the  failure  was  not  found  to  have  arisen 
from  any  defect  in  the  machine  when  properly  adjusted  and  used, 
the  machine  would  be  considered  as  filling  the  warranty  and  be 
kept  by  the  purchaser,  but,  if  upon  second  trial  said  machine  does 
not  work  properly,  it  might  be  returned  and  the  payments  would 
be  refunded.  J.  P.  Quigley,  the  manager  of  the  Western  branch 
office  of  the  Champion  Machine  Company,  and  a  man  in  his  em- 
ploy, went  to  the  farm  of  Mann  and  set  up  the  machine,  and  a 
day  or  two  thereafter  the  vendee  executed  two  notes  to  the  com- 
pany and  delivered  them  to  Quigley.  The  court  instructed  the 
jury : 

*^It  was  also  provided  in  the  contract  of  warranty  that,  if  the 
machine  did  not  perform  properly,  then  immediate  notice  should 
be  given  to  the  Champion  Machine  Company,  Springfield,  Ohio, 
subject  to  a  second  trial  in  their  presence  and  under  their  direc- 
tion. When,  if  the  failure  should  be  found  not  to  have  arisen 
from  any  defect  in  the  machine  when  properly  adjusted  and  used, 
and  the  machine  filled  the  warranty,  then  it  should  be  kfrpt  bv 
the  purchasers.  If,  however,  you  find  that  the  machine  was  set 
up  and  operated  under  the  directions  of  J.  P.  Quigley,  the  gen- 
eral agent  and  manager  of  the  defendant's  branch  house  in  Sr. 
Joseph,  and  the  workmen  whom  he  sent,  and  that  the  same  failed 
to  do  good  work,  or  was  defective  as  charged  in  the  petition  of  the 
plaintiffs,  and  that  the  said  J.  P  Quigley  and  his  Workmen  knew, 
of  such  failure,  and  the  plaintiffs  expressed  dissatisfaction  with 
the  machine,  and  that  said  J.  P.  Quigley  and  his  workmen  con- 
tinued to  direct  the  operation  of  the  machine  until  its  use  was 
abandoned  by  the  plaintiffs,  this  would  be  sufficient  notice  to  the 
defendant  of  the  plaintiffs'  claim  that  the  machine  did  not  com- 
ply with  the  terms  of  said  warranty." 
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This  instruction  was  approved  in  the  ease  of  Baker  v.  Nichols 
rf  Shepard  Co.,  10  Okla.  690,  65  Pac.  102,  the  court  said: 

"Even  if  it  had  appeared  to  the  jury  that  the  written  notice 
required  by  the  warranty  had  not  been  strictly  complied  with,  they 
should  yet  have  found  for  the  defendant,  if  they  were  satisfied 
upon  the  evidence,  as  it  was  adduced  to  them,  that  the  plaintiff 
company  had  thus  taken  charge  of  the  machine  for  the  purpose 
of  repairing  and  trying  to  put  it  in  order.  These  acts  dispense 
with  that  provision  of  the  warranty  which  requires  written  notice 
of  the  failure  of  the  machine  to  work  in  a  satisfactory  manner. 
It  is  provided  in  the  warranty  that :  *No  general  or  special  agent 
or  local  dealer  is  authorized  to  make  any  change  in  this  war- 
ranty. Workmen  or  experts  are  not  agents,,  and  have  no  authority 
to  bind  the  company  by  any  contradb  or  statement.'  Such  pro- 
visions as  this  are  uniformly  considered  to  be  limitations  upon 
the  capacity  of  the  corporation  for  further  action  which  it  cannot 
impose  upon  itself,  and  that  such  provisions  cannot  operate  to  pre- 
vent waiver  by  the  corporation  of  the  conditions  of  the  contract 
which  would,  except  for  the  prohibition,  legally  result  from  acts 
of  its  authorized  agents  with  reference  to  the  machinery.  *  *  * 
In  response  to  the  notification  of  the  defendant,  the  plaintiff  took 
charge  of  the  machine  by  these  various  agents  and  workmen,  and 
attempted  to  put  it  in  order.  The  attempt  was  subsequently  and 
frequently  repeated  by  persons  representing  the  plaintiff  from 
time  to  time.  If  the  conditions  of  the  printed  warranty  were 
binding  upon  the  plaintiff,  they  were,  at  any  rate,  waived  and  thus 
fulfilled.  *  *  *  But  we  see  no  reason  why  the  defense  in  this 
case  should  be  put  upon  narrow  grounds.  The  warranty  in  this 
case  was  mutual.  It  was  signed  bv  the  defendant,  but  it  was  ac- 
cepted by  the  plaintiff,  and  it  was  binding  upon  both,  and  it  con- 
tained the  warranty  and  agreement  on  behalf  of  the  plaintiff  that 
the  'said  machinery  is  well  made,  of  good  materials,  and,  with 
proper  management,  capable  of  doing  well  the  work  for  which  the 
machines  respectively  are  made  and  sold,'  as  well  as  the  condition, 
*that,  if  in  five  days  from  its  first  use  it  shall  fail  to  fill  this 
warranty,  written  notice  shall  be  immediately  given  by  the  pur- 
chaser to  Nichols  &  Shepard  Company,  at  Battle  Creek,  Mich., 
stating  particularly  what  parts  and  wherein  it  fails  to  fill  the  war- 
ranty.' The  contract  was  mutual.  The  plaintiff  was  bound  to 
remedy  the  defect,  and,  if  possible,  to  make  the  machinery  a  prac- 
tical success.     It  failed  to  do  so.     A  number  of  experts  working 
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in  behalf  of  the  company  through  a  series  of  days,  extending  over 
almost  the  whole  of  a  month,  endeavored  by  repairing  to  get  the 
machine  into  some  kind  of  working  shape.  The  evidence  shows 
that  their  efiForts  were  a  failure,  and  the  defendants  ought  to 
have  been  released  from  any  liability.  Atdtma/n^Taylor  Co.  v. 
Frazier,  5  Kan.  App.  202,  47  Pac.  157." 

The  contract  provides: 

"Ditcher  to  be  constructed  and  warranted  in  compliance  with 
letter  of  August  27th  to  J.  0.  Sevems  of  Guthrie,  Oklahoma  Ter- 
ritory, and  letter  of  John  B.  Hale  of  Lawton,  Oklahoma  Territory, 
of  September  7th,  1904.  Final  settlement  to  be  made  on  accep- 
tance of  machine." 

Immediately  thereafter  we  find  the  following?  provisions  of 
warranty :  ' 

'The  machinery  furnished  under  the  above  order  shall  be 
made  of  good  material,  well  constructed,  and  with  proper  use  and 
management  will  do  more  and  better  work  than  any  machine  of 
its  class.  If  inside  of  six  days  from  the  day  of  jts  first  use  it 
shall  fail  in  any  respect  to  fill  this  warranty,  written  notice  shall 
be  ^iven  immediately  by  the  purchaser  to  the  Van  Buren,  Heck 
&  Marvin  Co.,  at  its  home  oflBce,  Findlay,  Ohio,  by  registered  let- 
ter, and  written  notice  also  to  the  local  or  general  agent  through 
whom  the  same  was  received,  stating  particularly  what  parts  and 
wherein  it  fails  to  fill  the  warranty,  and  a  reasonable  time  allowed 
the  company  to  get  to  the  machine  with  skilled  workmen  and 
remedy  the  defects,  if  any  there  be,"  etc.  I 

In  this  case  there  was  more  than  the  usual  warranty.  In  the 
letter  of  August  27,  1904,  the  machine  is  specifically  described 
to  have  75-inch  traction  wheels  with  heavy  steel  gear  rims  riveted 
to  the  inside  of  the  tires,  tires  to  be  %  inches  thick,  24  inches 
wide,  boiler  to  be  of  the  Scotch-Marine  type  60  inches  by  104 
inches,  engines  to  be  duplex  slide  valve  Sy^  inches  by  8-inch 
cylinders,  crank  shaft  to  be  a  steel  forging,  differential  pinion  and 
gear  to  be  steel,  machine  to  be  equipped  with  No.  124  chain 
throughout,  excepting  on  the  feed,  which  will  be  either  No.  88 
or  No.  103,  excavating  wheel  to  be  constructed  with  heavy  steel 
bucket  tops,  each  armed  with  rooters,  made  entirely  from  tool 
steel,  machine  to  have  coal  bunker  and  water  tank  beneath  the 
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engine,  elevator  to  be  driven  with  steel  bevel  gearing,  gear  seg- 
ments and  sprockets  which  drive  excavating  wheel  to  be  steel  cast- 
ings, machine  guaranteed  to  cut  60  lineal  feet  of  trench  per  hour 
in  ordinary  earth  at  the  depth  of  12  feet,  machine  to  have  low 
speed,  9  inches  per  minute,  high  speed  of  8  feet  per  minute  with 
engines  running  at  their  regular  speed,  excavating  frame  to  be 
constructed  of  steel,  as  will  also  the  standards  connecting  the  ex- 
cavating frame  with  the  machine.  Machine  to  be  heavily  and 
thoroughly  braced  throughout  and  to  be  first  class  in  every  respect, 
«rround  wheels  to  be  constructed  with  removal  and  cleats,  also 
front  lugs,  tiller  wheels  to  be  constructed  with  removable  holding 
tire  for  the  purpose  of  moving  over  asphalt  pavement,  machine  to 
l)e  a  strong  and  powerful  puller  so  that  it  can  be  used  as  a  road 
locomotive  when  required. 

The  representations  of  the  letter  of  September  7,  1904,  are 
in  part  as  follows: 

**You  want  a  12'  machine.  We  have  one  that  has  put  in 
about  a  thousand  feet  of  extremenly  hard  material.  In  fact, 
there  was  no  earth  at  all.  It  was  all  shale,  most  of  which  could 
\ye  picked,  interspersed,  however,  with  flinty  ledges  which  were 
impossible  to  excavate  except  by  blasting,  that  is,  with  the  ordi- 
nary method.  The  machine  went  thru  it.  The  machine  was 
worn  somewhat.  We  are  replacing  all  worn  parts  and  will  have 
the  machine  in  readiness  for  shipment  in  about  two  weeks.  Equip- 
ment as  follows:  Boiler  is  horizontal,  Scotch-Marine  type  66" 
in  diameter  9'  7"  depth,  furnace  34"  in  diameter,  shell  %",  heads 
1/2 '',  furnace  i^",  tubes  68-3",  length  96",  boiler  is  equipped  with 
a  dry  pipe  instead  of  dome  to  allow  for  the  stack  being  topped 
backward  and  passing  under  trolley  wires.  Engine^  is  duplex, 
8%"xl0"  cylinders,  coupled  with  forged  steel  crank  shafts  4"  in 
diameter;  tiller  wheels  54"  in  diameter,  24"  tire  with  removable 
center  rings;  traction  wheels  75"  in  diameter,  24"  in  width,  rear 
axle  6"  in  diameter.  Excavating  wheel  is  equipped  with  a  heavy 
steel  top  and  rooters  similar  to  the  24"  machine  described.  This 
wheel  cuts  to  an  actual  width  of  30"  and  to  a  depth  a  little  in 
excess  of  12  feet,  it  being  our  28"  wheel.  This  machine  is  built 
to  carry  a  larger  wheel  so  that  when  necessary  any  size  larger 
wheel  up  to  54"  can  be  purchased  for  this  machine.    The  machine. 


Digitized  by  CjOOQIC 


38       SUPEEME  COUBT  OP  OKLAHOMA. 

Hale  et  al.  v  Van  Buren,  Heck  &  Marvin  Co. 

of  course,  is  equipped  with  a  more  powerful  traction  than  is  our 
24"  of  the  same  type,  it  heing  a  much  heavier  machine  is  capable 
of  pulling  a  much  heavier  load,  when  used  as  a  road  locomotive. 
All  worn  parts  having  been  replaced  on  this  machine,  it  is  guar- 
anteed in  every  way  same  as  a  new  machine.  *  *  *  Machine 
in  ordinary  earth  and  at  a  depth  you  describe  should  open  up  an 
average  of  1200  feet  a  day.  *  *  *  The  machine  is  built 
for  hard  and  continuous  service  and  is  first-class  in  everv  par- 
ticular.    *     *     *^> 

From  the  letters  of  August  27th  to  J.  0.  Sevems,  and  Sep- 
tember 7th  to  John  R.  Hale,  we  get  the  exact  description  of  the 
machine  to  be  furnished,  and  the  specific  work  for  which  it  may 
be  used.  In  the  first  excerpt  of  the  contract  it  is  so  warranted. 
In  the  latter  warranty  clause  it  is  provided  that  the  "machinery 
furnished  under  the  above  order  shall  be  made  of  good  material, 
well  constructed,  and  with  proper  use  and  management  will  do 
more  and  better  work  than  any  machine  of  its  class.''  This  con- 
tract shows  upon  its  face  that  there  was  more  than  the  ordinary 
warranty  contemplated.  The  plaintiffs  in  error  desired  this  ma- 
chine within  a  definite  time  for  a  definite  purpose,  and  that  it 
should  be  of  a  character  to  do  a  specific  work,  as  set  out  in  the 
letters  of  August  27th  and  September  7th,  and  there  is  a  specific 
warranty  that  it  vrill  so  comply. 

The  general  warranty  clause  being  contained  for  the  protec- 
tion of  the  vendee,  and  the  provision  for  notice  for  vendor,  that 
it  might  have  a  reasonable  opportunity  to  make  examination,  it 
appears  that  without  any  request  or  notice  on  the  part  of  the 
vendee  the  defendant  in  error,  the  vendor,  on  its  own  motion  had 
a  specially  authorized  and  experienced  agent  who  was  an  expert  on 
the  ground  to  set  up  and  superintend  the  operation  of  this  ma- 
chinery. And,  when  he  was  there  to  make  inspection,  authorized 
to  receive  notice  of  defects,  it  would  be  an  unreasonable  rule  laid 
down  here  to  prevent  the  plaintiffs  in  error  from  availing  them- 
selves of  the  consideration  of  warranty  that  they  were  careful  to 
secure,  realizing  the  character  of  work  that  they  were  going  to 
do  and  the  machine  that  was  needed,  if  we  should  construe  this 
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contract  so  as  to  cause  them  to  forfeit,  or  not  be  able  to  avail 
themselves  of,  the  conditions  of  warranty,  when  the  defendant  in 
error,  through  its  agent,  examined  and  operated  the  machine  twice 
under  general  directions  of  the  company,  and  examining  the  ma- 
chine the  third  time  whilst  acting  as  its  agent.  When,  under  these 
facts,  we  hold  that  the  plaintiffs  in  error  may  avail  themselves  of 
the  warranty,  that  will  not  necessarily  conclude  the  defendant 
in  error,  unless  the  facts  upon  the  trial  before  the  court  or  jury 
show  that  it  was  not  the  character  of  machine  as  warranted;  and, 
if  in  fact  it  was  not,  the  ends  of  justice  are  thereby  subserved. 
If  it  was  the  character  of  machine  as  warranted,  and  same  was 
unsatisfactory  on  account  of  careless  and  unskilled  operators,  the 
plaintiffs  in  error  are  the  victims  of  themselves,  and  should  not 
be  relieved  by  penalizing  the  defendant  in  error. 

In  this  case  it  appears  that  Schon  traveled  under  the  direc- 
tion of  the  defendant  in  error;  that  he  was  present  and  saw  the 
machine,  and,  if  he  found  any  defects,  he  had  authority  to  remedy 
the  same,  or,  if  he  was  notified  of  any  defects,  it  was  his  duty  to 
remedy  them.  He  had  authority  to  make  settlements,  to  make 
deduction,  and  to  receive  payments.  As  stated  in  the  Idaho  case, 
the  object  ot  notice  is  to  permit  the  company  to  have  an  oppor- 
tunity to  make  investigation,  and  to  make  repairs  and  determine 
for  itself  whether  or  not  the  machine  complied  .with  the  warranty. 
In  this  case  the  vendor  was  specifically  advised  as  to  the  kind  of 
ditcher  desired,  and  for  what  purpose  it  was  to  be  used,  and  the 
vendor  specially  undertook  that  it  should  be  such  a  ditcher.  The 
stipulations  for  notice  are  not  to  be  presumed  to  have  been  in- 
serted in  such  a  manner  and  with  a  view  of  releasing  the  vendor 
from  its  undertakings,  but  that  the  machine  should  be  tested  in 
apt  time,  and,  if  there  was  any  contention  or  intimation  on  the 
part  of  the  vendee  that  the  ditcher  did  not  fill  the  terms  of  the 
warranty,  that  the  vendor  might  have  notice  thereof,  and  by  its 
own  specially  selected  experts  careful  examination  might  be  made 
so  as  to  repair  and  make  good  the  ditcher,  if  reasonably  practic- 
able, or  of  determining  whether  or  not  the  contention  on  the  part 
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of  the  vendee  that  the  ditcher  did  not  fill  the  terms  of  the  war- 
ranty  was  well  founded  and  in  good  faith.  In  this  instance,  the 
specially  constituted  and  authorized  agent,  and,  also  equipped  expert 
is  there  within  the  specified  time,  examining  the  ditcher  and  ma- 
chinery, and  operating  it,  and  within  the  prescribed  time  he^  as- 
certains the  defects,  and  the  statement  is  made  to  him  that  the 
plaintiffs  in  error  would  give  the  written  notice  as  prescribed  in 
the  contract,  and  such  agent  said:  "No;  it  is  not  necessary.  I 
am  here  representing  the  company.  The  actual  notice  to  me  is 
sufficient.^'  And,  when  he  leaves,  notice  is  sent  to  him  immediately 
after  the  machine  again  fails  to  do  the  work  and  appears  defec- 
tive. He  replies:  "I  cannot  return  except  under  instructions 
from  the  vendor."  The  vendor  at  that  time  is  also  notified,  and 
there  is  no  intimation  from  it  that  the  vendee  by  not  having 
given  notice  in  apt  time,  as  specially  prescribed  in  the  written 
contract,  has  waived  his  right  under  the  terms  of  warranty;  the 
vendor  sending  the  same  expert  back.  It  appears  to  us  that  the 
vendor  ought  not  to  be  permitted  to  say  now  thai  vendee  cannot 
avail  himself  of  the  provisions  of  the  contract  of  warranty.  The 
rule  is  well  stated  that  where  notice  is  given  \o  the  local  agent, 
not  in  the  manner  as  prescribed  in  the  conditions  of  warranty,  no 
notice  at  all  being  given  to  the  principal,  but  it  sending  an  expert 
after  such  notice  to  the  local  agent  to  examine  the  machinery,  con- 
stitutes a  waiver;  the  purpose  of  the  notice  and  of  the  contract 
Ijeing  that  the  vendee  shall  have  the  machinery  of  the  char- 
acter that  he  contracts  for,  and  that  the  vendee  shall  have  an  op- 
portimity  to  make  its  inspection  thereof  in  a  certain  time,  if  it 
appears  to  be  defective,  and,  when  that  is  accomplished,  the  pur- 
pose of  the  conditions  of  the  contract  in  favor  of  the  vendor  has 
been  carried  out.  Dean  v.  Nichols  tf:  Shepard  Co,,  95  Iowa,  89, 
63  N.  W.  bS2.  In  this  instance  we  think  that  the  defendant  in 
error  is  not  in  an  attitude  to  be  permitted  to  say  that  the  plain- 
tifis  in  error  should  not  be  permitted  to  offer  evidence  as  to 
whether  or  not  the  machinery  complied  with  the  warranty.  For 
the  purpose  of  this  case,  we  have  assumed  the  proof  hypothetically 
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as  offered  by  the  plaintiffs  in  error.  Upon  the  trial  of.  the  case, 
upon  the  issues  joined,  the  proof  may  appear  different. 

The  judgment  of  the  lower  court  is  reversed,  with  instruc- 
tions to  grant  a  new  trial  and  proceed  in  accordance  with  this 
opinion. 

Dunn,  Hayes,  and  Turner,  J  J.,  concur ;  Kane,  C.  J.,  dissents. 


Van  Arsdale  ei  ah  v,  Edwards. 

No.  57.     Opinion  Filed  May  15,  1909. 
(101  Pac.  1128.) 

1.  INSURANCE — Not«s  Giv«n  for  Pr«miumt — Actions — Sot-Off.  E. 
executed  to  V.  Sc  O.,  general  agents  of  an  insurance  company, 
his  promissory  note  in  payment  of  the  premium  advanced  and 
paid  by  V.  &  O.  to  the  insurance  company  on  a  policy  of  insur- 
ance, whereby  the  insurance  company  indemnified  E.  against 
loss  from  hail  to  a  crop  of  wheat.  The  note  contained  a  mortgage 
whereby  E.  mortgaged  to  V.  &  O.  said  crop  of  wheat  to  secure 
the  payment  of  the  note.  The  note  recited  that  it  was  given  in 
pasnnent  of  the  premium  on  the  policy  of  insurance  and  the 
mortgage  provisions  of  the  note  contained  the  following  clause: 
"In  case  of  loss  under  the  above  named  policy  of  insurance,  the 
debt  hereby  secured  shall  at  once  become  due  and  shall  be  de- 
ducted from  said  loss."  Hsid,  that  said  clause  created  a  lien  oh 
any  sum  that  might  become  due  under  the  policy  by  the  insur- 
ance company  to  the  insured  in  favor  of  V.  &  O.  to  secure  the 
payment  of  the  Jiote,  but  that  V.  &  O.  did  not  thereby  contract 
to  pay  any  loss,  not  exceeding  the  amount  of  the  note,  that  might 
occur  under  the  policy  before  the  payment  of  the  note,  and  that 
such  clause  did  not  confer  upon  the  maker  of  the  note  in  an 
action  thereon  by  V.  &  O.  the  right  to  set  off  any  claim  against 
the  insurance  company  he  had  under  the  policy  by  reason  of 
damage  by  hail  to  the  crop  insured. 

2.  SET-OFF  AND  COUNTERCLAIIM^Privity  of  Partiss.  There 
must  be  privity  of  parties  in  order  to  enable  a  defendant  to  plead 
and  prove  a  set-olT,  and  defendant  cannot  plead  and  prove  a 
set-off  in  favor  of  himself  and  against  one  who  in  not  a  party 
to  the  suit 

(Syllabus  by  the  Court) 
Error  from  District  Court,  Orant  County;  M,  C,  Oarher,  Judge, 
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Action  by  W.  0.  Van  Arsdale  and  H.  L.  Osborne,  copartners, 
against  David  Edwards.  Judgment  for  defendant,  and  plaintiffs 
bring  error.     Reversed  and  remanded. 

This  proceeding  in  error  is  brought  from  a  judgment  in  the 
district  court  of  Grant  county.  Plaintiffs  in  error  (plaintiffs  be- 
low) constitute  a  copartnership  doing  business  under  the  firm 
name  of  Van  Arsdale  &  Osborne.  In  their  petition  in  the  lower 
court  they  declare  upon  a  promissory  note  executed  and  delivered 
to  them  by  defendant  in  error  (defendant  below),  a  copy  of 
which  they  attach  to  their  petition  as  an  exhibit.  Their  petition 
contains  all  the  necessary  averments  in  an  action  upon  a  promis- 
sory note.  Defendant  in  his  an/5wer  admits  the  execution  of  the 
note,  but  denies  any  and  all  the  other  allegations  contained  in 
plaintiffs*  petition,  and  makes  the  following  allegation: 

"Defendant  further  alleges  by  way  of  set-off  that  said  note 
was  executed  by  this  defendant  in  consideration  of  certain  in- 
surance procured  by  plaintiff  for  this  defendant  from  the  St. 
Paul  Fire  &  Marine  Insurance  Company,  a  corporation  existing 
under  the  laws  of  the  state  of  Minnesota,  of  which  said  insurance 
company  these  plaintiffs  were  and  are  the  general  agents;  that 
said  policy  of  insurance,  so  issued,  was  numbered  658,  duly  signed 
by  the  president  and  secretary  of  said  company  and  countersigned 
by  these  plaintiffs  as  general  agents  for  said  company  on  the  2d 
day  of  April,  1903,  and  delivered  to  this  defendant  in  considera- 
tion of  8aid_note  as  aforesaid.*' 

A  copy  of  the  policy  is  attached  to  the  answer  as  an  exhibit 
and  made  a  part  thereof.  By  the  terms  of  the  policy,  the  St. 
Paul  Fire  &  Marine  Insurance  Company  insures  the  defendant 
against  loss  from  hail  to  60  acres  of  growing  wheat  situated  in 
Grant  county.  Defendant  alleges  that  on  or  about  the  26th  day 
of  June,  1903,  and  while  the  policy  of  insurance  was  in  full  force 
and  effect,  the  property  covered  and  insured  by  it  was  partially 
destroyed  by  hail,  and  that  the  loss  and  damage  sustained  by  him 
was  $96,  that  no  part  of  this  sum  has  been  paid  by  the  insurance 
company,  and  he  pleads  that  plaintiffs  had  knowledge  and  notice 
of  all  the  facts  aforesaid  and  that  it  is  agreed  in  the  note  sued  on 
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that  said  loss  should  he  deducted  from  the  note,  and  he  pray? 
for  a  judgment  of  the  court  that  the  amount  demanded  by  plain- 
tiffs in  their  petition  should  be  deducted  from  said  sum  of  $96, 
the  loss  sustained  by  him  under  the  policy,  and  that  the  note  be 
cancelled  and  delivered  to  him.  Plaintiffs  demurred  to  the  an- 
swer, which  was  overruled.  The  case  was  tried  to  the  court  with- 
out a  jury.  Under  the  issues  formed  by  the  pleadings,  the  bur- 
den of  proof  was  assumed  by  defendant.  At  the  conclusion  of 
the  evidence  plaintiffs  demurred  to  same,  which  was  overruled. 
Judgment  was  rendered  in  accordance  with  the  prayer  of  defend- 
ant's answer.  Such  further  statement  of  the  facts  as  is  necessary 
to  the  consideration  of  the  question  .presented  by  this  appeal  will 
be  made  in  the  opinion. 

C.  A.  Matson,  E.  L.  Poulke,  D.  M.  Tibbets,  and  Fred  W. 
Oreen,  for  plaintiffs  in  error,  citing:  Wilson's  Rev.  &  Ann.  St. 
§  4302;  Richardson  v.  Penny,  10  Okla.  217;  8  Cyc.  184;  Water- 
man  on  Set-Off,  pp.  26,  47,  252. 

F,  G.  Walling,  for  defendant  in  error. 

Hayes^  J.  (after  stating  the  facts  as  above).  Counsel  for 
plaintiffs  state  in  their  brief  that  the  only  question  which  they  de- 
sire considered  in  this  proceeding  is  whether  defendant  in  his  an- 
swer has  set  up,  and  by  his  evidence  has  proved,  a  loss  that  con- 
stitutes a  set-off  against  their  cause  of  action.  Defendant's  coun- 
sel in  his  brief  admits  that  the  cause  of  action  alleged  in  de- 
fendant's answer  against  the  St.  Paul  Fire  &  Marine  Insurance 
Company  constitutes  no  set-off  against  plaintiffs'  action  unless 
such  right  is  given  to  him  by  the  terms  of  the  note ;  but  he  con- 
tends that  by  the  terms  of  the  note  defendant  has  been  given  such 
right.  The  instrument  upon  which  this  action  is  brought  may 
be  described  as  a  combination  note  and  mortgage.  Following  that 
part  of  the  instrument  which  binds  the  maker  to  pay  the  stipulated 
sum  to  the  payees  therein,  which  is  in  the  usual  form  of  a  plain 
promissory  note,  occur  the  following  provisions: 

"This  note  is  given  as  premium  for  hail  insurance  on  my 
crop  of  wheat,  60  acres  in  all,  now  growing  on  the  N.  W,  Qr.  of 
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sec.  3,  T.  26  R.  4,  Grant  County,  Territory  of  Oklahoma.  To  se- 
cure the  payment  of  the  above  debt  herein  provided,  I  or  we  do 
liereby  mor^ge  and  convey  to  Van  Arsdale  and  Osborne  or  their 
assigns,  the  wheat  above  described,  and  if  this  note  is  not  paid 
when  due,  or  if  any  attempt  is  made  to  sell,  or  remove  said  wheat, 
or  any  part  thereof,  before  the  full  payment  of  this  note  (permis- 
sion, however  granted  to  sell  not  to  exceed  twenty-five  per  cent  of  the 
above  crop  for  the  purpose  of  paying  this  note,  and  harvest  ex- 
penses), said  debt  shall  at  once  become  di^ie  and  payable  without 
uotice,  and  the  legal  holder  thereof  shall  be  entitled  to  the  im- 
mediate possession  jof  said  wheat.  In  case  of  loss  under  the 
above-named  policy  of  insurance,  the  debt  hereby  secured  shall  at 
once  become  due,  and  shall  be  deducted  from  said  loss.  In  case 
of  default  of  any  of  the  conditions  herein  contained,  the  makers 
liereof  agree  to  pay  ten  dollars  as  attorney's  fees  to  the  legal  hold- 
er thereof.  This  mortgage  to  be  void  in  case  of  full  compliance 
of  all  the  terms  and  conditions  hereof,  otherwise  to  remain  in  full 
force  and  effect.^' 

Defendant  contends  that  that  portion  of  the  above  language 
reading,  ^T.n  case  of  loss  under  the  above  named  policy  of  insur- 
ance, the  debt  hereby  secured  shall  at  once  become  due  and  shall 
be  deducted  from  said  loss,*'  confers  upon  him  the  right  by  agree- 
ment to  set  ofiP  or  deduct  the  amount  due  by  him  to  plaintiffs  on 
the  note  from  the  loss  he  alleges  he  has  sustained  under  the  policy. 
If  this  construction  of  the  language  of  the  note  is  correct,  then 
it  must  be  held  that  it  was  the  intention  of  the  parties  to  the 
note  that  the  payees  of  the  note  obligated  themselves  and  their 
assigns  to  pay  defendant  whatever  loss  he  sustained  under  the 
policy  to  the  amount  of  the  note,  if  sueh  loss  occurred  before 
the  payment  of  the  note. 

Plaintiffs  were  at  the  time  of  the  execution  of  the  note  the 
general  agents  of  the  insurance  company  for  the  state  of  Kansas 
and  territory  of  Oklahoma.  Defendant  alleges  in  his  answer  that 
the  note  was  given  in  consideration  of  the  insurance  secured  by 
plaintiffs  for  him  from  the  insurance  company,  and  the  evidence 
disclosed  that  while  the  policy  of  insurance  is  countersigned  by 
plaintiife  as  the  general  agents  of  the  insurance  company,  and 
that  th^  represented  the  company  in  executing  and  delivering 
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the  policy  to  defendant,  they  also  acted  for  defendant  to  the  ex- 
tent that  they  furnished  the  money  with  which  the  payment  of  the 
premium  on  the  policy  was  made,  and  took  in  payment  of  the  sum 
advanced  by  them  for  the  payment  of  said  premium  the  note  in 
controversy.  The  uncontroverted  evidence  is  that  the  insurance 
company  has  not  now,  and  has  never  had,  any  interest  in  the  note. 
Plaintiffs,  after  the  issuance  of  the  policy,  paid  the  company  the 
premium  thereon,  and  are  now,  and  have  at  all  times  since  the 
execution  of  the  note  been,  the  exclusive  owners  thereof.  The 
contract  of  insurance  executed  by  the  insurance  company  an<i  de- 
livered to  defendant,  and  the  note  sued  upon  in  this  action,  grow 
out  of  the  same  transaction;  but  they,  are  not  one  and  the  Fame 
contract.  The  policy  of  insurance  undertakes  to  indemnify  de- 
fendant against  loss  to  his  crop  of  wheat  from  hail.  The  note 
fiued  upon  was  executed  by  defendant  to  plaintiffs  in  pavment  of 
money  which  they  were  to  advance  for  defendant  in  payment  of 
the  premium  on  the  policy  of  insurance. 

The  sole  question  presented  by  the  case  is:  What  was  tiie 
intention  of  the  parties  by  the  language  used  upon  which  defend- 
ant relies  as  establishing  his  right  of  set-off  by  agreement  ?  The 
provision  upon  which  he  relies  appears  in  that  portion  of  the  note 
which  constitutes  a  mortgage  in  favor  of  the  plaintiff  ui)on  the 
wheat  crop  of  defendant.  The  moitgage  provisious  of  the  note 
provide  that,  if  any  attempt  is  made  to  sell  or  remove  the  mort- 
gaged property  before  the  full  payment  of  the  note,  the  debt  shall  at 
once  become  due,  and  it  further  provides  that  the  mortgagee 
shall  be  entitled  to  the  immediate  possession  of  the  property. 
These  provisions  of  the  note  are  entirely  for  the  benefit  of  plain- 
tiffs, and  were  intended  to  secure  them  in  the  payment  of  the 
note  by  enabling  them  to  enforce  immediately  the  lien  upon  the 
crop  mortgaged,  if  defendant  should  commit  the  act.s  named  in 
the  note  by  which  their  security  would  be  endangered.  Immedi- 
ately following  these  provisions  occurs  the  provision  upon  which 
defendant  relies,  as  giving  him  his  right  to  set  off  his  claim  against 
the  insurance  company  against  plaintiffs  in  this  action.     But  we 
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are  unable  to  agree  with  his  construction  of  the  contract.  The 
language  upon  which  he  relies  is  one  of  the  moitgagc  provinions 
of  the  note.  The  property  covered  by  the  policy  of  insurance  was 
the  same  property  covered  by  the  mortgage.  If  the  crop  should 
be  destroyed  by  hail,  although  the  contract  of  insurance  was  pro- 
cured by  plaintiffs  for  defendant  and  the  premium  thereon  was 
paid  out  of  money  advanced  by  them  for  him,  plaintiffs'  security 
would  be  gone  without  some  provision  in  the  mortgage  whereby 
they  retained  a  lien  upon  the  funds  to  which  the  defendant  would 
be  entitled  under  the  policy  in  payment  of  his  loss,  and  the  in- 
sertion of  such  clause  in  the  note  was  intended  to  and  did  give  to 
plaintiffs  a  lien  upon  any  amount  that  might  become  due  under 
the  policy  for  loss  sustained  by  defendant  to  the  extent  of  the 
amount  of  their  note.  The  language  of  the  note  is  that  the  debt 
secured  "shall  be  deducted  from  said  loss,"  not  that  "any  loss  that 
occurs  on  the  policy  shall  be  deducted  from  the  note" ;  and  we  do 
not  think  that,  because  the  note  gives  the  plaintiffs  the  right  to 
collect  and  apply  on  the  note  a  sufficient  amount  of  any  loss  de- 
fendant sustains  under  his  policy  to  liquidate  the  note,  it  foUows 
that  defendant  shall  have  a  right  to  deduct  from  the  note  any  loss 
he  sustains,  thereby  making  plaintiffs  his  insurer  as  well  as  the 
insurance  company.  The  note  does  not  expressly  so  provide,  and 
such  intention  does  not  appear  from  the  context  of  which  the  lan- 
guage relied  upon  forms  a  part. 

Plaintiffs  procured  for  defendant  from  the  insurance  company 
the  policy,  and  the  insurance  company  contracted,  under  the  terms 
of  the  policy,  to  indemnify  defendant  against  loss  resulting  from 
hail  to  the  property  covered  by  the  policy.  To  the  contract  of  in- 
surance plaintiffs  were  not  parties.  To  the  note  sued  upon  the 
insurance  company  is  not  a  party.  Plaintiffs'  connection  with  the 
policy  consists  of  their  acts  as  general  agents  of  the  company  in 
countersigning  the  policy,  in  which  matter  they  acted  for  the  com- 
pany, and  of  their  act  in  advancing  for  defendant  the  money  with 
which  the  premium  on  the  policy  was  paid  to  the  company.  In 
this  matter  they  acted  for  the  defendant.     The  note  was  given  by 
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him  to  them  in  payment  of  the  sum  expended  by  them  in  payment  of 
the  premium  on  the  policy.  The  insurance  company  is  not  a  party  to 
this  contract,  and  the  rights  and  obligations  arising  thereunder  are 
mutual  as  between  the  plaintiffs  and  defendant  only.  Defendant  in 
his  answer  has  alleged  a  cause  of  action  against  the  insurance  com- 
pany under  the  policy,  but  the  plaintiffs  are  not  parties  to  that 
contract,  and  have  no  liability  thereunder,  and  no  cause  of  action 
arising  under  it  can  be  pleaded  as  set-oflf  in  this  action.  There 
must  be  privity  of  parties  in  order  to  enable  a  defendant  to  plead 
and  prove  a  set-oflf,  and  defendant  cannot  plead  and  prove  a  set- 
oflf  in  favor  of  himself  and  against  one  not  a  party  to  the  suit. 
8  Cyc.  184.  A  demand  to  be  set  oflf  must  be  mutual,  and  must 
exist  between  all  the  parties  to  the  action.  It  must  be  such  a  claim 
as  would  support  a  separate  action  in  defendant's  favor  against 
the  plaintiflf.  Waterman  on  Set-Oflf,  p.  26.  The  matters  alleged 
by  defendant  in  his  answer  whereby  he  attempts  to  plead  a  set-oflf 
constitute  a  cause  of  action  against  the  insurance  company,  but 
not  against  plaintiflEs. 

The  judgment  of  the  trial  court  is  reversed,  and  the  cause 
remanded. 

Dunn,  Turner,  and  Williams,  J  J.,  concur;  Kane,  C.  J.,  con- 
curs in  result. 


Cooper  v.  Flesner  et  al 

No.  2211.  Okla.  T.     Opinion  iFiled  May  15,  1909. 

(103  Pac.  1016.) 

TRIAL— Directing  V«rdict— Proo«dur«.  The  question  presented  to 
a  trial  court  on  a  motion  to  direct  a  verdict  or  which  presents  itself 
in  the  consideration  of  such  action  on  its  own  motion  )s  whether, 
adroittinff  the  truth  of  all  the  evidence  which  has  been  given  in 
favor  of  the  party  against  whom  the  action  is  contemplated,  to- 
gether with  such  inferences  and  conclusions  us  may  be  reason- 
ably drawn  from  it.  there  is  enough    competent    evidence    to   rea- 
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sonably  sustain  a  verdict  should  the  jury  And  in  tecor dance 
therewith.  Where  the  evidence  is  confllctlnj?  and  the  court  is 
asked  or  on  its  own  motion  considers  the  direction  of  a  verdict, 
all  facts  and  Inferences  in  conflict  with  the  evidence  ngalnst 
which  the  action  is  to  be  taken  must  be  eliminated  entirely  frcm 
consideration,  and  totally  disrei^arded,  leaving:  solely  the  evidence 
for  consideration  which  Is  favorable  to  the  party  against  whom 
such  action  is  leveled. 

2.  ESTOPPEL — PUading.  An  estoppel  must  be  pleaded  In  order  to 
enable  a  party  to  avail  himself  of  it  on  the  trial,  and  must  be 
pleaded  with  particularity  in  order  to  constitute  cither  a  cause 
of  action  or  defense.  No  intendments  are  induliired  in  favor  of 
such  pica,  <but  it  \n  incumbent  upon  the  party  pleading  to  aver 
all  the  fact?  essential  to  its  existence. 

3.  VENDOR  AND  PURCHASER— Notice— Records— Destruction. 
Where  a  deed  has  been  once  recorded,  a  subsequent  burning  or 
other  destruction  of  the  records  will  not  render  the  same  in- 
effectual as  notice  to  subsequent  purchasers. 

4.  VENDOR  AND  PURCHASER— "Actual  Notice."  The  v/ords 
"actual  notice"  do  not  always  mean  In  law  what  In  metaphysical 
strictness  they  import.  They  more  often  mean  knowledge  of 
facts  and  circumstances  sufficiently  pertinent  in  character  to 
enable  reasonably  cautious  and  prudent  persons  to  investigate 
and  ascertain  as   to  the  ultimate  facts. 

5.  VENDOR    AND     PURCHASER— Bona     Fide    Purchaser— Notice. 

One  who  purchases  land  with  knowledge  of  such  facts  as  wouW 
put  a  prudent  man  upon  inquiry,  which,  if  prosecuted  with  ordi- 
nary diligence,  would  lead  to  actual  notice  of  rights  claimed  ad- 
versely to  his  vendor,  is  guilty  of  bad  faith  if  he  neglects  to 
make  such  inquiry,  and  is  chargeable  with  the  "actual  notice" 
he  would  have  received. 

(Syllabus  by  the  Court) 

Error  from  the  District  Court,  Payne  County;  John  11.  Burford, 

Judge. 

Action  by  Lou  Cooper  against  Gerd  Flesner  and  others. 
Judgment  for  defendants,  and  plaintiff  brings  error.  Heversed 
and  remanded. 

The  plaintiff  in  error,  who  was  plaintiff  below,  began  her  ac- 
tion in  the  district  court  of  Payne  county  against  Gerd  Flesner 
and  others  to  have  adjudged  and  decreed  to  her  an  undivided 
one-half  interest  in  and  to  the  E.  V2  of  the  S.  E.  14,  section  8, 
and  the  W.  1/0  of  the  S.  W.  ^4  of  section  9,  in  township  IJ)  N., 
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range  2  E.,  of  the  Indian  meridian,  Payne  county  Okla.,  and  have 
her  declared  to  be  entitled  to  the  common  possession  of  the  prem- 
ises with  the  said  defendant  during  the  years  from  1901  to  1907, 
inclusive,  and  praying  an  accounting  for  the  value  of  the  use  and 
occupancy  of  the  premises  during  said  time;  also  asking  for  par- 
tition of  the  same.  To  this  petition  the  defendant  filed  an  an- 
swer denying  all  of  the  averments  of  the  petition,  except  that  he 
was  in  tlie  actual  and  sole  possession  of  the  land.  A  trial  of  the 
cause  was  had  to  a  jury,  and  at  the  conclusion  of  the  evidence 
of  both  parties  the  court  instructed  the  jury  to  return  a  verdict  for 
the  defendant,  which  was  accordingly  done,  and,  on  judgment  be- 
ing rendered  thereon,  plaintiff  took  the  case  to  the  Supreme  Court 
of  the  Territory  of  Oklahoma  by  proceedings  in  error,  and  the 
same  now  comes  to  us  for  review  by  virtue  of  our  succession  to 
that  court. 

The  controversy  grows  out  of  the  following  facts:  George 
W.  Gardenhire  on  the  Ist  day  of  December,  1890,  commuted  on 
the  tract  of  land  in  controversy,  and  on  the  2d  day  of  March, 
1891,  made  a  warranty  deed  to  the  same  to  his  son.  Glide,  who 
on  March  24,  1891,  executed  a  warranty  deed  to  the  same  tract 
of  land  to  William  G.  Scott,  who,  plaintiff  alleges,  prior  to  the 
9th  day  of  December,  1895,  executed  and  delivered  a  warranty 
deed  to  Jacob  Gardenhire,  her  husband,  to  whom  she  was  mar- 
ried on  the  20th  day  of  September,  1894,  and  who  died  on  or 
about  Januar}'  5,  1895.  It  is  plaintiff's  claim  that  this  warranty 
deed  was  duly  recorded,  but  that  the  record  of  the  same  was  de- 
stroyed at  the  time  of  the  destruction  of  the  courthouse  of  Payne 
county  by  fire  on  December  27,  1894,  and  that  the  original  deed 
she  was  unable  to  find  or  produce. .  On  January  7,  1895,  William 
G.  Scott  executed  and  delivered  to  George  W.  Gardenhire  a  quit- 
claim deed  which  was  duly  filed  for  record  with  the  register  of 
deeds  of  Payne  county,  March  15,  1898.  On  November  20,  1899, 
George  W.  Gardenhire  made,  executed,  and  delivered  to  the  de- 
fendant Flesnei:  his  bond  for  a  deed  to  this  tract  of  land  for  a. 
consideration  of  $3,500,  $700  of  which  was  duly  paid  in  cash  at 
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the  time  of  the  execution  and  delivery  of  the  said  bond,  and 
Flesner  in  March  following  took  actual  posc^esaion  of  the  tract  of 
land,  and  on  May  16,  1901,  received  from  George  W.  Gardenhire 
a  warranty  deed  for  the  tract,  having  paid  in  full  the  considei-ation 
agreed  upon.  The  next  payment  made  after  the  $700  payment 
was  on  the  15th  day  of  January,  1901.  At  the  time  of  Jacob 
Gardenhire^s  death  he  was  without  issue  and  left  surviving  him  his 
wife  and  father,  so  that  under  our  law  of  descent  and  distribution 
they  would  each  inherit  a  one-half  intereist  in  this  land,  provided 
the  conveyance  contended  for  could  be  established,  and  evidence 
thereof  being  in  such  a  condition  as  to  charge  Flesner  with  knowl- 
edge or  notice.  At  the  time  Flesner  purchased  he  was  not  a  resi- 
dent of  Payne  county,  and  was  virtually  a  stranger  therein.  He 
made,  however,  several  trips  to  the  vicinity  of  Stillwater  before 
finally  coming  to  an  agreement  with  his  grantor  and  moving  on 
the  land. 

The  testimony  adduced  by  plaintiff  is  to  the  effect  that  on  one 
of  defendant's  visits  to  that  vicinity  in  January  or  February,  1900, 
he  stopped  at  the  honie  of  Louis  M.  Cooper,  the  father  of  plain- 
tiff's present  husband,  who  lived  about  three-quarters  of  a  mile 
from  the  land  in  controversy.  Mr.  Cooper  testified  in  answer  to 
interrogatories  as  follows  in  reference  to  what  he  told  him  about 
plaintiff's  claim  of  right  and  interest  in  and  to  the  land  involved : 

*'Q.  Now,  this  day  that  Mr.  Flesner  and  Mr.  Shaffer  was  at 
your  house,  you  say  Mr.  Flesner  said  something  aboui  buying 
this  east  half  of  the  southeast  of  8,  and  the  west  half  of  the  south- 
west of  9,  the  old  Gardenhire  land,  or  the  Jake  Gardenhire  land. 
You  may  state  to  tlie  jury  what  he  said  about  it.  A.  Well,  he 
came  there  and  called  for  dinner,  as  I  stated,  rather  late.  We 
had  our  dinner,  and  I  told  him  we  never  turned  any  one  off,  and, 
if  he  would  wait  until  my  wife  could  fix  dinner,  he  could  have  his 
dinner.  While  he  was  sitting  there  eating  dinner  he  told  his 
business,  said  he  was  around  looking  up  a  location,  and  wanted  to 
buy  a  farm  and  wanted  to  know  if  I  knew  of  any.  Well,  I  knew 
of  several  farms  for  sale,  but  I  don't  know  that  I  named  the  Gard- 
enhire place.  He  said,  tiiough,  he  was  stuck  on  the  Gardenhire 
place.     Q.  He  told  you  that  ?    A.  Yes,  sir,  and  I  asked  him :   Tor 
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why?'  He  said  it  was  close  to  the  college,  close  to  school,  and  he 
believed  he  would  like  to  own  it.  ^ell,  now,'  I  says,  'you  are  a 
stranger  in  the  neighborhood,  and  my  advice  would  be  to  let  that 
farm  alone';  that  George  Gardenhire  didn't  own  it,  that  if  he 
bought  it  he  would  buy  trouble;  that  Jake's  widow  had  married 
into  my  family,  married  one  of  my  sons,  and  some  day  they  would 
commence  suit  for  her  rights.  Well,  they  asked  the  question 
then  if  there  was  any  heirs,  and  I  told  him  no.  Well,  he  said  then 
he  wasn't  afraid  to  buy  it,  and  I  told  him  the  way  I  understood 
the  statute  she  was  entitled  to  one-half  of  the  land,  and  he  said, 
*No,'  she  wasn't  entitled  to  nothing.  *Well.'  I  says,  'that  is  your 
opinion,  and  my  opinion  is  the  other  way,  but  my  advice  would  be 
to  let  it  alone,  and  not  buy  it,  for  you  will  buy  a  lawsuit  if  you 
do.'  Q.  What,  if  anything,  did  you  say  to  Flesner  about  Jake 
having  a  deed  to  that  land  at  any  time?  A.  Well,  T  told  him 
how  the  thing  happened —  Q.  Just  go  on  and  tell  fully  to  the 
jury  that  conversation  with  him.  A.  I  don't  know  as  I  could 
tell  it  all.  Q.  Tell  the  jury  all  you  remember  you  said  to  him. 
A.  I  told  him  Mr.  George  Gardenhire  had  told  me  he  had  deeded 
the  farm  away,  and  Mr.  Scott  told  me  also  he  had  deeded  it  to 
Jake  Gardenhire,  and  Jake  Gardenhire  told  me  alpo  he  had  a 
deed  for  it,  it  was  his,  and  asked  me  what  I  thought  about  the 
trade,  in  exchanging  his  farm  directly  north  for  that.  TVell,'  T 
says,  'I  don't  know  how  you  traded,  but  I  think  you  made  a  good 
trade,  a  good  exchange.'  'Well,'  he  says,  'I  did  that,  and  got  a 
deed  for  it.'  Q.  You  told  Mr.  Flesner  that,  did  you?  A.  Yes, 
sir;  I  did  tell  him  that  to  keep  him  out  of  trouble,  because  I 
didn't  want  any  trouble  in  my  family,  and  didn't  want  him  to 
buy  it,  or  any  other  stranger." 

This  testimony  is  corroborated  to  a  considerable  degree  by  the 
witness's  son  and  his  wife,  who  testified  that  they  were  present 
and  heard  it.  The  defendant  Flesner  testified  that  he  did  not 
so  remember  this  conversation.  In  answer  to  questions  on  cross- 
examination,  he  testified  as  follows: 

"Q.  You  don't  remember  of  anything  further  being  said  un- 
til Mrs.  Cooper  stepped  into  the  room?  What  did  she  say  then? 
A.  Why,  she  said,  as  she  was  walking  in,  I  think  it  was  with  a 
dish  of  fruit,  she  said,  addressing  rather  Mr.  Cooper,  as  I  took 
it  and  his  answer  to  her  question,  says:  Is  this  the  old  George's 
place  they  are  talking  about  ?    Q.  Then  what  did  you  say,  or  what 
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did  Cooper  say?  A.  He  says:  'Oh,  no;  this  man  wouldn^t  buy 
that,  for  that  is  in  litigation/  I  am  sure  he  used  the  word  liti- 
gation/ Q.  Cooper  said,  'Oh,  no,  this  man  wouldn't  buy  that  be- 
cause that  is  in  litigation?'  A.  Yes,  sir.  Q.  And  that  is  all  that 
was  said  about  the  place  ?    A.  That  is  all  I  recollect*  being  said." 

And  to  interrogatories  propounded  to  him  by  the  court  in 
reference  to  this  matter,  as  follows: 

"Q.  Do  you  say  now — I  don't  remember  whether  you  did  or 
not — that  at  the  time  you  were  there  at  the  Cooper's  that  neither 
Mr.  Cooper  or  Mrs.  Cooper  made  any  statement  to  you  of  a  claim 
that  the  Jake  Gardenhire  widow  was  making  to  the  land  ?  A.  No, 
sir;  they  did  not.  Q.  Never  mentioned  it  to  you  at  all?  A.  No, 
sir.  Q.  Didn't  make  any  statement  to  you  that  you  would  get 
into  trouble  by  buying  the  land,  or  have  a  lawsuit  over  it?  A. 
No,  sir.     Q.  Nothing  of  that  kind  mentioned  ?     A.  No,  sir." 

Of  course,  the  foregoing  evidence  would  be  of  no  materiality 
except  it  was  predicated  upon  a  showing  that  Jacob  Gardenhire 
had  received  a  prior  deed  to  the  tract  of  land  in  controversy.  On 
this  question  the  deposition  of  William  G.  Scott  was  taken.  He 
was  a  resident  of  Kansas,  and  testified:  That  Clide  Gardenhire 
had  executed  to  him  a  deed  to  a  tract  of  land  in  reference  to 
which  he  said,  a  year  or  two  afterward,  'T  deeded  it  to  Jacob 
Gardenhire,  I  think  so,"  and  that  he  never  made  but  one  cfeed 
to  the  land.  That  after  Jake's  death,  being  informed  by  George 
Gardenhire  that  the  records  were  burned  or  destroyed,  he  signed 
with  him  as  a  witness,  but  he  did  not  know  what  it  was  he  signed. 
(It  later  developed  that  this  was  a  quitclaim  deed.)  That  the 
place  on  which  Jake  died  was  the  one  he  supposed  he  deeded  to 
him.  That  he  thinks  it  was  the  next  day  after  Jake  was  buried 
that  he  signed  the  paper  that  he  signed  after  Jake's  death.  That 
he  received  no  consideration  for  the  same.  That  the  deed  which 
he  made  to  Jake  was  made  before  Mrs.  Caldwell,  a^  notary  public 
at  Wilmont,  Kan.  On  cross-examination  he  testified  he  never 
signed  but  one  deed,  and  that  was  to  Jake.  The  same  witness's 
deposition  was  also  taken  by  the  defendant.  He  was  interrogated, 
and  asked  if  he  was  acquainted  with  the  land  in  controversy,  and 
he  stated  that  he  had  seen  it,  and  that  it  had  been  deeded  to  him 
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by  Glide  Gardenhire,  and  the  deed  was  handed  to  him  by  George 
Gardenhire;  that  he  did  not  pay  anything  for  the  deed;  that  he 
afterwards  deeded  the  land  to  George  Gardenhire,  receiving  no 
consideration  therefor;  that  he  did  not  know  that  the  deed  he 
made  to  Jake  Gardenhire  was  for  the  same  lafnd  that  was  in 
controversy  in  this  suit. 

A  witness  by  the  name  of  Zoe  Lahar  was  also  called,  who 
testified:  That  she  was  living  adjoining  Jake  Gardenhire's  place 
on  the  east  in  1894,  and  that  she  saw  in  his  possession  a  paper  pur- 
porting to  be  a  deed,  which  she  examined.  That  the  grantor  was 
W.  E.  or  W.  G.  Scott,  and  that  it  conveyed  title  to  Jacob  Gaf den- 
hire.  That  it  was  a  warranty  deed  acknowledged  before  an  of- 
ficer, whose  character  she  was  unable  to  definitely  assert,  except 
that  there  was  a  seal  attached  to  the  deed;  also,  that  it  was  not 
made  in  Stillwater,  but  was  made  in  Kansas,  and  that  the  con- 
sideration named  in  the  deed  was  $900.  In  reference  to  the  re- 
cording of  it  she  answeres  to  interrogatories  as  follows: 

"Q.  Did  you  examine  that  deed  to  see  whether  there  was  any 
certificate  of  record  on  it  or  not?  A.  Yes,  sir.  Q.  You  may  state 
what  you  found  on  the  deed.  A.  The  deed  was  recorded.  Q.  Was  . 
there  anything  calling  your  attention  particularly  at  that  time  to 
the  fact  that  the  deed  was  recorded?  A.  Yes,  sir.  Q.  You  may 
state  what  it  was.  A.  Well,  shall  I  tell  what  brought  up  the  con- 
versation? Q.  Yes.  A.  Mr.  Gardenhire  was  taking  the  deed 
down  to  put  it  in  the  bank,  and  I  told  him  he  ought  to  have  it 
recorded  before  he  put  it  in  the  bank.  If  anything  happened,  then 
he  could  get  a  copy  of  it,  that  that  is  the  way  we  did  ours,  and 
he  says —  (Objected  to  as  hearsay,  which  objection  was  by  the 
court  sustained.)  Q.  And  did  you  at  that  time  notice  to  .see  it 
was  recorded?    A.  Yes,  sir." 

That  the  description  given  in  the  deed  involved  laud  in  section  8 
and  9,  adjacent  to  the  property  where  she  lived,  and  that  she 
lived  on  land  right  east  of  Jake  Gardenhire's  land.  That,  when 
she  examined  the  deed,  she  noticed  that  it  conveyed  the  farm  that 
Jake  was  living  on.  It  is  in  evidence  that  he  occupied  the  land 
for  several  years  before  he  died. 

It  is  further  admitted  by  the  parties  in  the  record  that  the 
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tract  of  land  in  controversy  here  was  the  only  land  Scott  ever  had 
title  to  in  that  township.  The  courthouse  and  records  of  Payne 
county  were  destroyed  by  fire  December  27,  1894.  This  action 
was  begun  July  25,  1905. 

.  Lowry  &  Lowry,  for  plaintiff  in  error,  citing :  Wilson^s  Rev. 
&  Ann.  St.  §§  888,  2788,  2789,  2790;  Wade  on  Law  of  Notice, 
§§  3,  4,  5;  Shannon  v.  Hall,  72  111.  354. 

Oeo,  P.  Uhl,  for  defendants  in  error,  citing :     Weber  v,  Morse 
(Tex.)  21  S.  W.  609;  Stanley  v,  Schwalby,  162  U.  S.  255,  276. 

;  Dunn,  J.  (after  stating  the  facts  as  above).  On  the  sit- 
uation presented,  of  which  the  foregoing  recitals  constitute  a  sub- 
stantial statement,  the  learned  trial  judge  directed  the  jury  to 
return  a  verdict  for  the  defendant.  Having  the  printed  record 
before  us,  with  opportunity  for  comparison,  study,  and  reflection, 
supplemented  by  investigation,  we  are  led  to  the  conclusion  that 
the  facts  and  testimony  set  forth  therein  are  sufficient  to  require 
a  submission  of  the  case  to  a  jury.  The  question  presented  to  a 
trial  court  on  a  motion  to  direct  a  verdict  or  which  presents  it- 
self in  the  consideration  of  such  action,  on  its  own  motion,  is 
whether,  admitting  the  truth  of  all  of  the  evidence  which  has  been 
given  in  favor  of  the  party  against  whom  the  action  is  contemplat- 
ed together  with  such  conclusions  as  may  be  reasonably  drawn 
from  it,  there  is  enough  competent  evidence  to  reasonably  sustai/i 
a  verdict,  should  the  jury  find  in  accordance  therewith.  Where 
the  evidence  is  conflicting  and  the  court  is  asked  or  on  its  own 
motion  considers  the  direction  of  a  verdict,  all  facts  and  inferences 
against  or  in  conflict  with  the  evidence  against  which  the  action 
is  to  be  taken  must  be  eliminated  entirely  from  consideration,  and 
totally  disregarded,  leaving  solely  the  evidence  for  consideration 
which  is  favorable  to  the  party  against  whom  such  action  is  lev- 
eled. Baker  v.  Nichols  &  Shepard  Co.,  10  Okla.  685,  65  Pac.  100; 
Richardson  et  al.  v.  Fellner,  9  Okla.  513,  60  Pac.  270;  6  Encyclo- 
pedia of  Pleading  &  Practice,  p.  693.  The  same  rules  obtain  in 
the  direction  of  a  verdict  as  obtain  on  a  demurrer  to  the  evidence 
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6  Encyclopedia  of  Pleading  &  Practice,  p.  692.  And  in  the  case 
of  ConkKn  v.  Yates  et  al.,  16  Okla.  266,  83  Pac.  910,  the  Supreme 
Ccnrt  of  the  Territory  of  Oklahoma  held  that  upon  a  demurrer 
to  the  evidence  the  court  must  consider  af?  true  every  portion  of 
the  evidence  tending  to  prove  the  case  of  the  party  resisting  the 
demurrer.  See,  also,  Edmisson  v,  Drumm-FMo  Company,  13 
Okla.  440,  73  Pac.  958,  in  which  case  Chief  Justice  Burford,  on 
stating  the  rule  which  we  have  just  noted,  made  a  general  collation 
of  authorities  to  sustain  it.  There  is  probably  no  difference  as 
to  the  rule.  The  conflict  in  the  case  at  bar  arises  out  of  our  in- 
ability to  concur  in  the  conclusion  to  which  the  trial  court  arrived 
in  considering  the  evidence.  In  coming  to  this  conclusion,  of 
course,  we  do  not  mean  to  express  any  opinion  upon  the  truth  or 
falsity  of  the  evidence  produced,  nor  to  make  any  intimation  upon 
which  an  argument  could  be  predicated  that  a  jury  should  accept 
the  same  as  true.  We  merely  mean  to  assert  as  we  have  endeav- 
ored to  state  that  on  directing  a  verdict  the  party  against  whom 
it  is  leveled  is  entitled  to  have  his  evidence  considered  for  the 
purpose  as  true  and  uncontradicted.  This  conclusion  on  our  part 
necessarily  carries  with  it  a  finding  that  on  some  one  or  all  of 
the  positions  asserted  by  plaintiff,  if  true,  she  is  entitled  to  re- 
cover, and  we  will  briefly  examine  them. 

First,  assuming,  as  the  testimony  tends  to  show,  a  deed  was 
executed  by  Scott  to  plaintiffs  deceased  husband,  and  the  same 
was  recorded,  then  -the  fact  that  the  records  wore  destroyed  in  no 
wise  affects  the  notice  which  defendant  was  compelled  to  take  had 
the  records  not  been  destroyed  The  party  taking  his  deed  to  the 
register  of  deeds*  office  and  having  it  recorded  did  all  that  was 
required  of  him. 

Mr.  Wade  in  his  work  on  the  Law  of  Notice  ([2d  Ed.  j  section 
157)   says: 

'It  has  also  been  decided  that,  where  the  deed  has  been 
once  recorded,  a  subsequent  burning  or  other  destruction  of  the 
records  will  not  render  the  same  ineffectual  as  notice  to  subse- 
quent purchasers.*' 
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See,  also,  Oeer  et  ah  v.  Missouri  Lumber  &  Mining  Company 
et  al.,  134  Mo.  85,  34  S.  W.  1099,  56  Am.  St.  Rep.  489;  Ashbum 
V.  Spivey,  11^  Ga.  474,  37  S.  E.  703;  Alvis  v.  Morrison,  63  111. 
181,  14  Am.  Rep.  117. 

The  force  of  this  rule  was  broken  in  the  mind  of  the  trial 
court  by  reason  of  the  fact  that  the  plaintiff  had  permitted  her 
claim  of  interest  in  and  to  the  land  to  lie  unasserted  and  with- 
out record  from  the  date  of  the  destruction  of  the  courthouse  to 
the  date  of  the  bringing  of  this  action,  thereby,  it  was  assumed, 
estopping  herself  from  asserting  her  claim  to  the  land  in  the 
face  of  a  purchaser  in  good  faith  for  value,  whose  title  was  pred- 
icated upon  an  apparently  clear  record.  We  question  much 
whether  the  defendant  in  this  cause  was  entitled,  as  the  record 
is  presented,  to  have  interposed  in  his  behalf  against  tlie  asser- 
tions of  plaintiff  the  doctrine  of  an  equitable  estoppel.  Estoppel 
is  an  affirmative  defense  to  be  specially  and  specifically  pleaded. 
Such  is  the  holding  in  the  cases  of  Holt  v.  Holt,  decided  this 
session,  23  Okla.  639;  Deming  Investment  Co.  v.  Shawnee  In- 
surance Co.,  16  Okla.  1,  83  Pac.  918,  4  L.  R.  A.  (N.  S.)  607; 
TonTcawa  Milling  Go.  v.  Town  of  Tonkawa  et  al.,  15  Okla.  672, 
83  Pac.  915;  Troyer  et  al.  v.  Dyar,  Commissioner  of  Drainage, 
102  Ind.  396,  1  X.  E.  728 :  Sharon  v.  Minnock,  6  ISTev.  677  So 
far  as  the  record  discloses,  the  defendant  Flesner  would  not  have 
been  in  any  particular  deterred  from  taking  identically  the  same 
course  which  he  did  had  he  had  full  and  complete  knowledge  of 
the  claims  of  plaintiff  and  knew  that  she  intended  asserting  them. 
If  not,  then  it  was  incumbent  upon  him  to  assert  it,  and  to  aver 
that  the  failure  of  plaintiff  to  do  some  act  or  perform  some  duty 
had  caused  him  to  act  differently  than  he  otherwise  would.  We 
do  not  consider  or  pass  upon  the  question  of  plaintiff^s  failure 
constituting  an  estoppel,  nor  any  of  its  effects  should  it  ultimately 
be  found.  We  do  not  regard  it  as  being  in  the  case.  On  another 
trial  of  this  cause  defendant,  if  he  elects  and  can  do  so,  should 
be  permitted  to  amend  his  answer,  and  set  up  the  plea  of  estoppel 
upon  which  to  predicate  proof  of  the  same.     If  the  deed  was 
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not  recorded,  or  the  same  thing,  if  plaintiff  is  unable  to  show  it 
was  to  the  satisfaction  of  a  jury,  then  the  question  of  notice  will 
be  involved. 

Section  12,  c.  16,  par.  888,  under  the  title  "Conveyances  of 
Real  Estate,"  Wilson's  Rev.  &  Ann.  St.  1903,  provides : 

^'Except  as  hereinafter  provided,  no  acknowledgment  or  re- 
cording shall  be  necessary  to  the  validity  of  any  deed,  mortgage, 
or  contract  relating  to  real  estate  as  between  the  parties  thereto; 
but  no  deed,  mortgage,  contract,  bond,  lease,  or  other  instrument 
relating  to  real  estate,  other  than  a  lease  for  a  period  not  exceed- 
ing one  year  and  accompanied  by  actual  possession,  shall  be  valid 
as  against  third  persons  unless  acknowledged  and  recorded  as 
herein  provided;  except,  actual  notice  to  such  third  persons  shall 
be  equivalent  to  due  acknowledgment  and  recording.^' 

Our  statutes  defining  notice  are  found  in  chapter  28,  en- 
titled, "Definitions  and '  Provisions,''  Wilson's  Rev.  &  Ann.  St. 
1903,  §§  9-13  inclusive,  which  are  as  follows: 

"Sec.  9.  Good  faith  consists  in  an  honest  intention  to  ab- 
stain from  taking  any  unconscientious  advantage  of  another,  even 
through  the  forms  of  technicalities  of  law,  together  with  an  ab- 
sence of  all  information  or  belief  of  facts  which  would  render  the 
transaction  unconscientious. 

"Sec.  10.     Notice  is  either  actual  or  constructive. 

"  Sec.  11.  Actual  notice  consists  in  express  information  of 
8  fact. 

"Sec.  12.  Constructive  notice  is  notice  imputed  by  the  law 
to  a  person  not  having  actual  notice. 

"Sec.  13.  Every  person  who  has  actual  notice  of  circum 
stances  sufficient  to  put  a  prudent  man  upon  inquiry  as  to  a  par- 
ticular fact,  and  who  omits  to  make  such  inquiry  with  reasonable 
diligence,  is  deemed  to  have  constructive  notice  of  the  fact  itself." 

The  question  which  then  presents  itself  is :  Was  the  inform- 
ation which  plaintiff  contends  was  given  defendant  at  the  time 
of  his  visit  to  the  Cooper  home  in  January  or  February,  1900, 
given,  and  if  so  was  it  either  actual  or  constructive  notice?  It 
will  be  observed  that  section  13,  supra,  charges  every  persoii  with 
constnictive  notice  of  the  fact  itself  when,  having  actual  notice  of 
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circumstances  sufficient  to  put  a  prudent  man  upon  inquiry,  he 
omits  to  make  such  inquiry  with  reasonable  diligence. 

In  the  case  of  Williamson  v.  Brown,  16  N.  Y.  354,  the  Court 
of  Appeals  of  New  York  dealing  with  this  question,  speaking 
through  Justice  Selden,  said: 

"Notice  is  of  two  kinds — actual  and  constructive.  Actual  no- 
tice embraces  all  degrees  and  grades  of  evidence  from  the  most 
direct  and  positive  proof  to  the  slightest  circumstance  from  which 
a  jury  would  be  warranted  in  inferring  notice.  It  is  a  mere  ques- 
of  fact,  and  is  open  to  every  species  of  legitimate  evidence  which 
may  tend  to  strengthen  or  impair  the  conclusion.  Constniotive 
notice,  on  the  other  hand,  is  a  legal  inference  from  establi?he(i 
facts,  and,  like  other  legal  presumptions,  does  not  admit  of  dis- 
pute. 'Constructive  notice,*  says  Judge  Story,  'is  in  its  nature  no 
more  than  evidence  of  notice,  the  presumption  of  which  is  so  vio- 
lent that  the  court  will  ncrt  even  allow  erf  its  being  controverted.' 
Stor/s  Eq.  Juris.  §  399.  A  recorded  deed  is  an  instance  of  con- 
structive notice.  It  is  of  no  consequence  whether  the  second  pur- 
chaser has  actual  notice  of  the  prior  deed  or  not.  He  is  bound 
to  take,  and  is  presumed  to  have,  the  requisite  notice.  So,  too, 
notice  to  an  agent  is  constructive  notice  to  the  principal;  and  it 
would  not  in  the  least  avail  the  latter  to  show  that  the  agent  had 
neglected  to  communicate  the  fact.  In  such  cases  the  law  im- 
putes notice  to  the  party  whether  he  has  it  or  not.  Legal  or 
implied  notice,  therefore,  is  the  same  as  constructive  notice,  and 
cannot  be  controverted  by  proof." 

This  question  is  also  elaborately  treated  by  the  Supreme 
Court  of  Wisconsin  in  the  case  of  Brinkman  v.  Jones,  44  Wis. 
498,  wherein  the  court  held  in  the  syllabus: 

"One  who  purchases  land  with  knowledge  of  such  facts  as 
would  put  a  prudent  man  upon  inquiry,  which,  if  prosecuted  with 
ordinary  diligence,  would  lead  to  actual  notice  of  rights  claimed 
adversely  to  his  vendor,  is  guilty  of  bad  faith  if  he  neglects  to 
make  such  inquiry,  and  is  chargeable  with  the  'actual  notice*  he 
would  have  received." 

See,  also,  Hooser  v.  Hunt,  65  Wis.  71,  26  N.  W.  442,  and 
Pope  V.  Nichols,  61  Kan.  230,  59  Pac.  257. 

The  statutes  of  California  on  this  question  are  very  similar 
to  our  own.     Thev  will  be  found  embraced  in  section  18  to  19 
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of  the  Civil  Code.  The  case  of  Prouiy  v,  Devin,  et  ai,,  118  Cal. 
258,  50  Pac.  380,  was  one  somewhat  similar  to  the  one  at  bar,  in 
which  the  court  said: 

,  "Section  1217  of  the  Civil  Code  provides  that  an  unrecorded 

instrument  is  valid  as  betiii'een  the  parties  thereto  and  those  who 
have  notice  thereof.  Notice  is  actual  and  consti'uctive.  Actual 
notice  is  that  which  consists  in  express  information  of  a  fact,  and 
constructive  notice  is  that  which  is  imputed  by  law.  Civ.  Code,  § 
18.  ^Every  person  who  has  actual  notice  of  circumstances  sufficient 
to  put  a  prudent  man  upon  inquiry  as  to  a  particular  fact  has 
constructive  notice  of  the  fact  itself  in  all  cases  in  whitih  by 
prosecuting  such  inquiry  he  might  have  learned  such  fact^  (Civ. 
Code,  §  19),  *  *  *  for  the  general  doctrine,  as  well  as  the 
express  provision  of  section  19  of  our  Civil  Code,  is  that  what- 
ever puts  a  party  on  inquiry  amounts  in  judgment  of  law  to  con- 
structive notice,  provided  the  inquiry  becomes  a  'duty,  and,  if 
followed,  would  lead  to  the  knowledge  of  the  requisite  facts  by 
ordinary  diligence  and  understanding.^^ 

After  reciting  the  evidence  in  the  case,  the  court  concluded 
the  opinion  by  saying: 

"The  question  for  determination  is  whether  there  was  actual 
notice  upon  the  part  of  Bates  of  circumstances  sufficient  to  put 
him  as  a  prudent  man  upon  inquiry.  If  so,  then  in  law  he  is 
chargeable  with  constructive  notice  and  knowledge  of  the  fact  of 
this  pre-existing  mortgage. '^ 

Mr.  Wade  in  his  work  on  the  Law  of  Notice,  dealing  with 
this  question  (sections  3,  4,  and  5),  says: 

"Actual  notice  has  been  defined  by  declaring  that  it  exists 
'when  knowledge  is  actually  brought  home  to  the  party  to  be 
aflfected  by  it.'  This  excludes  all  notice*  which  does  not  amount 
in  fact,  as  well  as  theory,  to  actual  knowledge.  There  can  be 
no  doubt  that  this  definition  is  too  narrow.  ♦  ♦  ♦  The  courts 
have  accordingly  refused  to  confine  actiial  notice  within  the  nar- 
row linyts  of  the  definition  quoted  above.  Their  departure  from 
the  rule  that  renders  actual  notice  and  actual  knowledge  synony 
mous  terms,  is  perhaps  most  conspicuous  in  cases  arising  under 
the  registry  laws,  where,  in  order  to  give  precedence  to  a  prior 
unrecorded  instrument  over  a  subsequent  one  affecting  the  same 
land,  which  has  been  duly  recorded,  it  is  necessary  to  prove  that 
the  subsequent  purchaser  had  actual  notice  of  the  prior  unregis- 
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tered  instrument.  ♦  ♦  ♦  There  are  two  classes  of  actual  no- 
tice which  for  convenience  may  be  designated  as  (1)  express, 
which  includes  all  knowledge  or  information  coming  to  the  party 
to  be  charged  of  a  degree  above  that  which  depends  upon  collateral 
inference,  or  which  imposes  upon  him  the  further  duty  of  inquiry: ' 
and  (2)  implied,  which  imputes  knowledge  to  the  party  because 
he  is  shown  to  be  conscious  of  having  the  means  of  knowledge, 
though  he  does  not  use  them.  In  others  words,  where  he  chooses 
to  remain  voluntarily  ignorant  of  the  fact,  or  is  grossly  negligent 
in  not  following  up  the  inquiry  which  the  known  fact^  suggest." 

The  author  in  section  8,  further  discusses  the  notice  which 
he  terms  "implied,*^  by  stating  that  it  does  not  include  either 
positive  knowledge  or  information  so  direct  as  to  necessarily  earn' 
conviction  to  the  mind  of  the  person  notified,  and  neither  does 
it  belong  to  that  class  which  depends  upon  legal  presumption, 
but  that  it  is  substantial  evidence,  from  which  the  jury  after  esti- 
mating its  value  may  infer  notice.  He  then  says  that  it  differs 
from  constructive  notice  with  which  it  is  frequently  confounded 
and  which  it  greatly  resembles  with  respect  to  the  charac- 
ter of  the  inference .  upon  which  it  rests ;  constructive  notice 
being  the  creature  of  positive  law,  or  resting  upon  strictly 
legal  inference,  while  implied  notice  arises  from  inference  of  fact. 
The  language  of  our  statute  it  will  be  observed  in  this  connection 
is  that  the  party  having  actual  notice  of  circumstances,  etc.,  is 
deemed  to  have  constructive  notice  of  the  fact  itself;  so  that  it 
seems  to  us  the  constructive  notice  of  our  statute  and  the  im- 
plied notice  referred  to  by  Mr.  Wade  are  almost,  if  not  exactly, 
the  same  in  legal  effect-  • 

The  issues  presented  are  all  controverted  questions  of  fact, 
and  as  such  should  have  been  submitted  to  the  jury  for  its  deter- 
mination. The  plaintiff  bears  the  burden  of  establishing  the  con- 
veyance and  title  under  which  she  claims,  and  that  the  defendant, 
had  either  actual  or  constructive  notice  thereof.  There  may  be 
a  question  of  plaintiff's  laches  involved,  and,  if  insisted  on,  it  also, 
along  with  the  other  questions,  should  be  left  to  a  jury. 
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The  judgment  of  the  lower  court  is  accordingly  reversed,  and 
the  cause  remanded  for  a  new  trial. 
All  the  Justices  concur. 


In  re  Mosher. 

No.  431.     Opinion  Filed  June  1,  1909. 

(102  Pac.  705.) 

1.  LIMITATION  OF  ACTION8-^tatut«»— Construction.  In  con- 
struinfiT  a  statute  of  limitations,  it  must,  so  far  as  it  affects  rierkts 
of  action  in  existence  when  the  sts^tute  is  passed,  be  held  in  the 
absence  of  a  contrary  provision  to  begin  when  the  cause  of 
action   is   first   subjected   to  its  operation. 

2.  ATTORNEY    AND    CLIENT— Disbarmont— Authority    to    Disbar. 

Section  33  of  the  schedule  to  the  Constitution  which  provides  thai 
all  attorneys  at  law,  licensed  to  practice  in  any  court  of  record 
of  the  territory  of  Oklahoma,  or  in  any  of  the  United  States 
courts  for  the  Indian  Territory,  or  any  court  of  record  of  any  of 
the  Five  Civilized  Tri'bes,  shall  be  eligible  to  practice  in  any 
court  of  the  state  without  examination,  does  not  preclude  this 
court  from  inquiring  into  the  moral  qualifications,  or  to  disbar 
those  who  fall  within  its  terms,  and  who  claim  the  rights  con- 
ferred thereunder,  when  the  contingency  arises  requiring  the 
exercise  of  such  power. 

3.  ATTORNEY  AND  CLIENT— Disbarmant— Grounds— Fraud  Upon 
Court.  An  attorney  at  law  who  had  been  disbarred  in  a  sister 
state  for  fraud  and  deceit,  and  who  within  a  short  time  thereafter 
moved  to  the  Indian  Territory  and  was  admitted  to  practice  in 
the  courts  of  that  territory,  and  on  such  admission  had  himself 
enroUed  in  this  court  without  disclosing  such  previous  disbar- 
ment, is  thereby  guilty  of  practicing  such  fraud  and  deceit  au 
to  require  his  disbarment,  when  the  same  is  properly  brought  to 
the  notice  of  this  court 

(Syllabus  by  the  Court) 

Original  proceedings  for  the  disbarment  of  L.  L.  Mosher. 
Respondent  disbarred. 

Geo,  S.  Ramsey,  Thomas  D.  McKeown,  and  Benedict  Elder, 
committee  appointed  by  Bar  Commission  to  hear  and  take  testi- 
mony and  file  same  with  recommendations. 
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Robert  F.  Blair,  B.  J.  Beavers,  and  Earnest  Ray,  committee 
appointed  by  the  distrie^  court  of  Wagoner  county  in  behalf  of 
prosecution  in  Supreme  (^ourt. 

W.  T.  Hunt,  Chas.  G,  Watts,  G.  E.  Castle,  and  J.  ff.  Ford, 
for  L.  L.  Mosher. 

Per  Curiam.  On  the  16th  day  of  September,  1908,  the  dis- 
trict court  of  Wagoner  county  appointed  a  committee  to  prepare 
and  file  in  the  Supreme  Court  charges  for  the  disbarment  of  Ij.  Ij. 
Mosher.  Under  this  appointment  charges  were  prepared  and  filed 
in  this  court  on  October  1,  1908,  which  on  being  referred  to  the 
Bar  Commission  charged  with  the  duty  of  assisting  this  court  in 
proceedings  of  this  character,  a  committee  was  by  it  appointed  for 
the  purpose  of  hearing  the  same  and  making  a  report  with  rec- 
ommendations. Hearing  was  had,  and  the  report  so  provided  for 
was  fil^d  in  this  court  on  April  2,  1909,  recommending  that  the 
charges  be  sustained,  and  the  respondent  be  disbarred.  Excep- 
tions were  filed,  and  an  oral  argument  had  before  the  court,  and 
it  now  becomes  our  duty  to  consider  and  pass  upon  the  entire 
matter. 

Generally  speaking,  the  proceedings  are  based  upon  two 
charges:  First,  that  the  respondent  was  disbarred  upon  a  judg- 
ment of  the  Supreme  Court  of  the  state  of  Iowa,  prior  to  hia 
removal  to  the  Indian  Territory,  and  that,  without  disclosing  this 
to  the  courts  of  that  territory,  he  was  admitted  to  practice,  and 
that  this  v/as  deceit  of  such  a  character  that  when  disclosed  would 
call  for  the  revocation  of  his  license ;  second,  that  at  a  county  con- 
vention of  Wagoner  county  respondent  was  guilty  of  bribing,  and 
oflPering  to  bribe,  some  of  the  delegates  to  the  convention  into 
nominating  him  for  one  of  the  officers  of  that  county.  While 
the  evidence  and  testimony  offered  thereunder  is  relevant  and 
material  to  the  issues  presented,  we  do  not  deem  it  necessary,  for 
the  consideration  of  this  case,  to  consider  or  pass  upon  the  sec:-' 
ond  charge,  but  will  confine  ourselves  to  the  issues  involved  in 
the  first  one. 

The  record  discloses  that  the  respondent,  prior  to  his  removal 
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to  the  Indian  Territory,  was  a  resident  practitioner  of  the  state 
of  Iowa,  duly  licensed  to  practice  therein;  that  a  proceeding  wag 
brought  in  the  district  court  of  Warren  county  to  revoke  his 
license,  which  was  sustained;  and,  on  the  cause  being  appealed  to 
the  Supreme  Court  of  that  state,  its  judgment  was  approved  on 
April  5,  1905.  Thereafter  he  moved  to  the  Indian  Territory, 
and  on  October  11,  1905,  on  motion  and  examination  in  open 
court,  he  was  admitted  to  practice  by  Judge  Humphrey,  Judge  of 
the  United  States  Court  for  the  Central  District  of  the  Indian 
Territory.  On  December  15,  1906,  he  was,  on  invitation  of  Judge 
Louis  Sulzbacher, '  Judge  of  the  UnSted  Stattes  Court  for  the 
Western  District  of  the  Indian  Territory,  admitted  to  practice  in 
that  court.  The  committee  found  as  a  fact,  based  upon  the  evi- 
dence of  the  presiding  judges  of  these  courts,  that  the  respondent 
did  not  inform  them  of  his  having  been  disbarred  by  the  courts 
of  Iowa.  The  respondent  bases  no  claim  of  right  upon  his  re- 
voked license  of  Iowa.  *  He  has  filed  no  brief,  but  contends  in 
his  answer  that  the  statute  of  limitations  of  one  year,  provided 
for  by  the  statutes  of  the  territory  of  Oklahoma,  had  elapsed  at 
the  time  of  the  institution  of  these  proceedings,  and  by  reason  of 
this  fact  the  bar  has  fallen,  and  this  court  is  precluded  from  ex- 
amining into  the  facts  existing  at  the  time  of  his  admission ;  and, 
second,  that  section  33  of  the  Schedule  to  the  Constitution 
(Bunn's  Ed.  §  482)  validated  his  previous  admission,  and  en- 
titled him  to  continue  practicing  in  the  courts  of  the  state.  We 
are  not  able  to  agree  in  either  of  these  claims  of  respondent. 

The  statute  of  limitations  to  which  respondent  refers  is  con- 
tained in  section  12,  c.  7,  par.  234,  Wilson's  Rev.  &  Ann.  St. 
Okla.  1903,  and  reads  as  follows: 

«♦  ♦  ♦  j^ii  actions  for  suspension  or  removal  shall  be 
brought  within  one  year  after  the  act  charged  was  committed, 
and  not  thereafter.'* 

This  act  became  effective  in  the  state  of  Oklahoma  on  No- 
vember 16,  1907.  This  proceeding  was  instituted,  as  we  have 
heretofore  observed,  on  October  1,   1908,  within  one  year  after 
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the  establishment  of  the  state  Constitution.  Respondent  chiinis 
his  rights  under  his  license,  granted  him  under  and  by  virtue  of 
the  laws  of  the  state  of  Arkansas,  then  in  force  in  the  Indian 
Territory.  Conceding,  for  the  purpose  of  this  discussion  merely, 
that  this  provision  of  our  statute  pertains  to  a  case  under  these 
facts  and  of  this  character,  we  will  notice  it.  We  have  examined 
the  statute  of  Arkansas  for  the  purpose  of  ascertaining  whether 
or  not  it  contains  a  statute  of  limitations  applicable  to  actions  for 
the  disbarment  of  attorneys  for  causes  of  this  character.  Our  at- 
tention has  been  called  to  none,  and  we  do  not  find  that  one  exists. 

In  this  situation  the  Supreme  Court  of  the  state  of  California, 
in  the  disbarment  case  of  In  re  LowenthcU,  78  Cal.  427,  21  Pac. 
7,  says; 

"As  to  the  objection  made  that  the  offenses  charged  are  bar- 
red by  the  statute  of  limitations,  it  appears  that  the  acts  com- 
plained of  were  committed  some  three  years  since.  We  do  not 
understand  that  a  charge  of  this  kind  can  be  barred  by  the  stat- 
ute of  limitations,  or  that  it  should  be,  under  any  circumstances. 
The  fullest  opportunity  should  be  given  to  investigate  the  con- 
duct of  an  attorney  who  is  charged  with  a  violation  of  his  duties 
as  such;  and,  while  this  court  might  not  be  willing  to  disbar  or 
suspend  an  attorney  if  it  appeared  that  there  had  been  unreason- 
able delay  in  the  presentation  of  the  charges,  so  that  a  fair  oppor- 
tunity cbuld  not  be  had  for  procuring  the  witnesses  and  meeting 
the  accusation,  we  are  not  prepared  to  say,  as  a  matter  of  law 
upon  this  demurrer,  that  the  accusation  is  barred,  either  by 
the  express  terms  of  the  statute  of  limitations,  or  by  analogy." 

Statutes  of  limitation  are  usually  given  a  prospective  con- 
struction, and  to  take  effect  and  become  operative  on  the  date  of 
their  passage.  They  are  never  given  a  retroactive  effect,  either  to 
destroy  a  cause  of  action,  or  to  validate  one,  except  where  this  is 
clearly  shown  .to  have  been  the  manifest  intent  of  the  lawmakers. 
Theis  V.  Board  Co.  Com'rs  of  Beaver  County,  22  Okla.  333,  97 
Pac.  973;  19  Ency.  Lav;,  p.  174;  Huber  r.  Zimmerman  et  al., 
8  Okla.  573,  58  Pac.  737;  Southgaie  v.  Fner,  8  Okla.  435,  67  Pac. 
841.  Therefore,  con.sidering  the  date  on  which  this  statute  be- 
came effective  in  connection  with  the  date  of  the  inception  of 
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these  proceedings,  even   if  it  is  applicable,  it  will   be  seen  the 
cause  is  not  barred. 

Section  33  of  the  Schedule  to  the  Constitution  provides: 
*'A11  attorneys  at  law  licensed  to  practice  in  any  court  of  rec- 
ord of  the  territory  of  Oklahoma,  or  in  any  of  the  United  States 
courts  for  the  Indian  Territory,  or  any  court  of  record  of  any 
of  the  Five  Civilized  Tribes,  shall  be  eligible  to  practice  in  any 
court  of  the  state  without  examination.^' 

It  is  the  claim  of  the  respondent  that,  under  the  provisions 
contained  in  the  foregoing  section,  he  was  entitled  to  continue  to 
practice  in  the  courts  of  the  state;  that  no  act  or  conduct  on  his 
part  preceding  the  adoption  of  the  Constitution  could  thereafter 
be  made  the  basis  of  an  accusation  or  charge  in  this  court  on 
which  he  could  lawfully  be  denied  the  right  to  continue  practicing 
therein.  We  cannot  view  this  section  in  any  such  light.  The 
statutes  of  the  territory  of  Oklahoma  at  the  time  of  its  admission 
as  a  state  provided  for  examination,  by  a  commission  appointed 
by  the  Supreme  Court,  of  all  applicants  for  admission  to  practice 
in  the  courts  of  the  territory.  This  provision  was  brought  over 
and  made  a  part  of  the  law  of  'the  state  by  section  2  of  the 
Schedule.  Under  this  situation  none  of  the  attorneys  admitted 
to  practice  in  the  Indian  Territory  would  have  been  eligible  to 
practice  in  the  courts  of  the  state,  except  upon  taking  the  examin- 
ation before  the  commission  above  referred  to.  To  obviate  this 
difficulty  section  33  was  incorporated  in  the  Schedule,  and  its 
scope  and  real  meaning  would  be  emphasized,  and  perhaps  made 
a  little  more  clear,  if  it  read  as  if  the  phrase  "without  examina- 
tion" preceded  the  balance  of  the  section.  Let  us  see.  It  would 
then  read:  'Without  examination,  all  attorneys  at  law  licensed 
to  practice  in  any  court  of  record,^'  etc.,  "shall  be  eligible  to 
practice  in  any  court  of  the  state."  This,  it  seems  to  us,  makes 
clear  the  intent,  scope,  and  purpose  of  this  section.  If  it  had 
the  meaning  respondent  claims  for  it,  the  phrase  "without  exam- 
ination" would  be  meaningless,  instead  of  being,  as  it  clearly  is, 
a  limitation  on  the  entire  section.     Taking  this  view  of  the  situ- 
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ation,  which  in  our  judgment  is  the  correct  one,  respondent's 
right  to  continue  as  a  licensed  attorney  came  under  the  jurisdic- 
tion of  the  Supreme  Court  of  the  state,  by  virtue  of  its  power  and 
sole  authority,  under  the  new  sovereignty,  to  admit  and  license 
attorneys  to  practice  law.  By  reason  of  this  it  had  the  same 
authority  to  inquire  into  and  render  judgment  in  this  matter  that 
the  origi9al  court  which  grtinted  license  to  the  respondent  would 
have  had,  subject  only  to  a  change  of  procedure  incidental  to, 
and  concurrent  with,  its  establishment. 

When  respondent  came  to  the  Indian  Territory,  and  sought 
admission  and  a  license  to  practice  in  the  United  States  Court  for 
the  Central  District  thereof,  he  was  then,  approximately,  50  years 
of  ag^.  Judge  Humphrey,  who  was  the  judge  of  that  court  at 
that  time,  and  who  examined  him,  testified  that  he  did  not  know, 
and  that  no  one  communicated  to  him,  the  fact  that  respondent 
had  been  disbarred  in  Iowa.  He  states  that  his  impression  was 
that  Mr.  Mosher  was  an  old,  experienced  lawyer  of  good  char- 
acter, and  well  recommended,  and  that,  there  being  no  objection 
on  the  part  of  any  of  the  members  of  the  bar,  he  was  admitted 
just  as  other  strangers  coming  to  the  court  as  to  character  were 
admitted.  Respondent  took  with  him  to  that  court  letters  of  rec- 
ommendation from  a  number  of  prominent  well-known  statesmen 
of  Iowa.  He  testifies  that  he  did  not  inform  Judge  Humphrey 
of  his  disbarment,  but  that  he  did  inform  Mr.  J.  H.  Wilkins, 
whom  he  desired  to  have  present  the  matter  of  his  admission  to 
the  court.  Mr.  Wilkins  was  at  that  time  United  States  District  Attor- 
ney for  that  district.  He  was  by  respondent  shown  several  letters  of 
recommendation  from  prominent  men  whose  general  reputation  he 
knew,  but  he  testified  that  respondent  did  not  state  to  him,  or  in 
any  manner  inform  him,  that  he  had  ever  been  disbarred,  nor  did 
he  or  Judge  Humphrey  know  of  this  fact.  This  action  on  the 
x>art  of  respondent  took  place  on  October  11,  1905,  just  six  months 
atter  the  Supreme  Court  of  Iowa  had  delivered  its  opinion  affirm- 
ing the  judgment  of  the  lower  court.  The  report  of  that  case 
is  found  in  128  Iowa,  83,  103  N.  W.  105.     We  will  not  review 


Digitized  by  CjOOQIC 


MAY  TERM,  1909.— Vol.  XXIV.  67 

Opinion  of  the  Court 

the  finding  of  that  court  here.  Suffice  to  say,  the  conclusions 
reached  were  that  the  respondent  had  been  guilty  of  deceit,  not 
only  toward  his  client,  but  toward  the  courts. 

The  question  now  arises:  Was  the  failure  of  respondent  to 
disclose  to  the  court  in  which  he  secured  admission  the  fact  that 
he  had  just  previously  been  disbarred  in  the  state  from  whence 
he  came  sufficient  to  justify  this  court,  in  which  he  now  claims 
the  right  to  practice,  predicated  upon  that  admission,  in  disbar- 
ring him?  Section  5,  c.  7,  par.  227,  Wilson's  Rev.  &  Ann.  St. 
Okla.  1903,  provides: 

"An  attorney  and  counsellor  who  is  guilty  of  deceit  or  col- 
lusion, or  consents  thereto,  with  intent  to  deceive  a  court  or 
judge  or  party  to  an  action  or  proceedings,  is  liable  to  be  dis- 
barred,''  etc. 

The  question  arises,  then.  Was  this  action  on  the  part  of  re- 
spondent a  deceit  as  the  same  is  used  in  that  section?  We  think 
it  was,  for  it  is  not  tolerable  to  conclude  that  Judge  Humphrey 
would  have  admitted  him  to  his  court  to  practice  had  he  known 
and  been  informed  that,  just  six  months  prior  thereto,  the  high- 
est court  of  a  sister  state  had  stripped  him  of  his  license  to  prac- 
tice in  that  state.  Acting  upon  this  assumption,  which  we  deem 
entirely  reasonable,  we  conclude  that  the  deceit  then  practiced  to 
secure  admission  is  sufficient  to  justify  us  now  in  depriving  re- 
spondent of  that  which  he  wrongfully  secured.  If  knowledge 
would  have  precluded  his  being  admitted,  his  failure  to  impart  it 
will  not  estop  the  court  from  acting  as  it  would  then  haye  acted 
when  it  is  acquired. 

In  discussing  this  proposition,  liOrd  Chief  Justice  Cockbum, 
in  Re  Hill,  L.  R.  3  Q.  B.  543,  quoted  with  approval  in  the  case 
of  In  re  Wellcome,  23  Mont.  213,  58  Pac.  47,  said : 

"If  these  facts  had  been  brought  to  our  knowledge  upon  the 
application  for  this  gentleman's  admission,  we  might  have  refused 
'to  admit  him;  and  I  think  the  fact  of  his  having  been  admitted 
does  not  alter  his  position.  Having  been  admitted,  we  must  deal 
with  him  as  if  he  were  now  applying  for  admission  and  as,  in  the 
case  of  a  person  applying  for  admission  as  an  attorney,  we  should 
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have  considered  all  the  circumstances,  and  either  have  refused  to 
admit  or  have  suspended  the  admission  for  a  certain  time,  so 
where  a  person  has  once  been  admitted,  we  are  bound,  although 
he  was  not  acting  in  the  precise  character  of  an  attorney,  to  take 
notice  of  his  misconduct/^ 

.  The  case  of  Dean  v.  Stone  et  ah,  2  Okla.  13,  35  Pac.  578, 
was  one  wherein  a  proceeding  was  brought  against  an  attorney 
for  disbarment  in  the  district  court  of  Oklahoma  county.  On 
judgment  being  rendered  against  him  he  appealed  to^tlie  Supreme 
Court  of  the  territory.  The  respondent  produced  in  the  lower 
court  a  certificate  admitting  him  to  practice  law  in  the  state  of 
Indiana.  This  license  had  been  revoked.  Without  disclosing  this 
fact  to  the  district  court  of  Oklahoma  county  he  moved  for,  and 
secured,  his  admission  upon  the  strength  of  it.  The  Supreme 
Court  of  the  territory  of  Oklahoma,  referring  to  this  conduct, 
and  to  the  complaint  which  set  forth  these  allegations,  said: 

^*^e  think  this  complaint  states  a  good  cause  of  action.  It 
comes  squarely  within  the  provisions  of  section  5,  c.  6,  p.  117, 
St.  Okla.  T.  1893,  which  makes  it  a  cause  for  disbarment  for  an 
attorney  to  be  guilty  of  deceit  or  collusion,  or  to  consent  thereto, 
with  intent  to  deceive  a  court  or  judge.  It  is  evident,  from  the 
allegations  of  the  complaint  in  this  case,  that  the  whole  purpose 
and  object  of  the  appellant  was  to  deceive  the  court  and  secure 
his  admission  to  the  bar  upon  the  strength  of  a  certificate  which 
he  knew  had  been  revoked  by  a  solemn  judgment  of  a  court  of 
record  and,  even  if  it  did  not  come  within  one  of  the  statutory 
causes  for  suspension  of  an  attorney,  a  fraud  of  this  character 
could  certainly  be  inquired  into,  and  a  proper  remedy  applied. 
Courts  of  general  jurisdiction  have  the  inherent  power  to  purge 
themselves  from  a  fraud  perpetrated  upon  the  court  by  an  officer 
of  the  court,  or  by  one  to  secure  for  himself  the  privileges  of  an 
officer  of  the  court.'^ 

While  respondent  in  the  case  at  bar  did  not  rely  upon  the 
authority  of  the  certificate  to  secure  admission,  yet  he  did  not 
inform  the  judge  of  his  recent  disbarment,  which  was  clearly  his  * 
duty,  and  it  was  this  failure  on  his  part  in  our  judgment  which 
secured  his  admission.    In  this  connection,  see,  also,  the  cases  of 
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In  re  Bradley,  14  Idaho,  784,  96  Pac.  208,  and  In  re  Woodward, 
27  Mont.  355,  71  Pac.  161. 

The  age  and  situation  of  this  respondent  appealed  strongly 
to  the  sympathetic  side  of  the  Bar  Commission,  as  they  do  to  this 
court.  It  is  a  matter  of  regret  and  sorrow  that  a  proceeding  of 
this  character  is  ever  necessary,  and  this  is  always  augmented 
and  increased  when  the  party  against  whom  the  action  is  taken 
has  reached  that  period  of  life  when  it  is  practically  impossible 
for  him  to  readjust  himself  to  the  situation  in  which  his  misfor- 
tune and  wrongful  conduct  have  thrown  him.  The  natural  feel- 
ing, however,  cannot  overcome  the  plain  requirements  of  our  duty. 
If  respondent's  course  is  justified,  the  result  t^ould  be  that  the 
bar  of  Oklahoma  would  afford  a  sanctuary  and  house  for  refuge 
for  those  practitioners  intolerable  to  the  courts  of  other  states. 
This  would  be  a  reflection  on  our  court  and  bar,  and  in  the  end 
bring  all  in  disrepute.  So,  until  respondent  shall  have  relieved 
himself  of  the  burden  under  which  he  rests,  he  is  not  eligible  for 
admission  in  this  state. 

Prom  the  whole  matter,  therefore,  it  having  been  made  to  ap- 
l»ear  that  respondent's  right  to  practice  in  this  state  is  predicated 
upon  a  license  obtained  by  fraudulently  concealing  his  previous 
disbarment,  thereby  practicing  a  deceit  upon  the  court  admitting 
him,  and  his  certificate  of  enrollment  in  this  court  being  based 
upon  the  same  license,  they  are  therefore  hereby  revoked,  canceled, 
and  held  for  naught,  and  he  is  for  and  on  this  account  disbarred. 

In  this  connection  the  court  desires  to  express  its  high  ap- 
preciation to  the  committee  and  counsel  for  the  promptness,  ac- 
curacy, and  thoroughness  with  which  they  have  discharged  the 
unpleasant  duty  assigned  them. 
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Thompson  et  al.  v.  Haskell,  Oovernor, 

No.  694.     Opinion  Filed  June  1,  1909. 

(102  Pac.  700.) 

COUNTIES — Alteration — Eleotiona — Contests.  An  election  having  been 
held  under  the  provisions  of  section  4,  art.  17,  Const.  (Bunn's 
Ed.  sec.  326),  and  sections  1  to  10,  inclusive,  art.  1,  c.  26,  pp. 
276-279,  Sess.  Laws  1907-08,  for  the  purpose  of  detaching  certain 
territory  from  Kiowa  county  and  annexing  the  same  to  Tillman 
county,  neither  (a)  can  a  resident  taxpayer  of  said  proposed  de- 
tached territpry,  nor  (b)  a  resident  taxpayer  of  said  county,  not 
within  said  proposed  detached  territory,  nor  (c)  both,  maintain 
an  action  for  the  purpose  of  contesting  such  election  and  re- 
straining the  Gk>vemor  from  issuing  a  proclamation  as  to  the 
result  thereof. 
Dunn,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Logan  County;  A,  H.  Huston,  Judge. 

Action  by  6.  D.  Thompson  and  others  against  C.  N.  Haskell, 
Oovernor.  Judgment  for  defendant,  and  plaintiffs  bring  error. 
Affirmed. 

On  the  4th  day  of  January,  1909,  the  plaintiffs  in  error,  G. 
D.  Thompson  and  L.  P.  Lorance,  as  plaintiffs,  began  this  action 
by  petition  in  the  district  court  of  Logan  county,  alleging  that 
the  said  G.  D.  Thompson  was  then  at  the  times  thereinafter  stated 
a  citizen,  resident,  and  tax  payer  of  Hunter  township,  Kiowa 
county,  Okla.,  and  that  the  said  L.  P.  Lorance  was  then  and  at 
the  times  thereinafter  stated  a  citizen,  resident,  and  taxpayer  of 
Kiowa  county,  Okla.,  and  instituted  said  suit  in  behalf  of  them- 
selves and  all  other  citizens,  residents,  and  taxpayers  of  said 
Hunter  township,  Kiowa  county,  similarly  situated  that  on  the 
18th  day  of  November,  1908,  the  defendant,  as  Governor,  issued 
his  proclamation  to  the  voters  of  said  township,  calling  a  special 
election  in  order  that  the  voters  of  said  township  might  vote  on 
the  question  as  to  whether  or  not  all  of  ranges  16, 17, 18,  and  that 
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portion  of  range  19  lying  east  of  the  North  Pork  of  Red  river, 
and  all  being  west  of  the  Indian  Meridian,  in  township  1  nori;h, 
embracing  all  of  what  is  known  as  Hunter  township  in  Kiowa 
eonnty,  should  be  annexed  to  and    become    a    pari;   of    Tillman 
county;  that  said  election  was  attempted  to  be  held  in  said  town- 
ship on  the  29th  day  of  December,  1908,  but  that  said  pretended 
election  was  void,  and  that  no  legal  election  was  held  on  said  day, 
and  the  result  of  the  votes  cast  at  said  pretended  election  is  void 
for  the  following  reasons:    That  said  election  was  required  to  be 
held  under  the  election  laws  of  the  state  of  Oklahoma,  and  that 
public  notice  thereof  should  be  given  by  publication  for  three  suc- 
vessive  weeks  before  the  day  of  such  election  in  the  Manitou  Field 
Glass,  a  newspaper  of  general  circulation  in  the  town  of  Manitou,  • 
Tillman  county,  and  by  posting  a  copy  of  said  proclamation  at 
some  public  place  in  each  voting  precinct  in  said  township;  that 
said  proclamation  was  not  posted  as  therein  required  in  the  voting 
precincts  in  said  township,  and  that  no  notice  of  said  election  was 
given  as  required  by  law,  and  therefore  said  election  was  void; 
that  at  said  pretended  election  improper  influences  were  issued  by 
the  county  of  Tillman  in  order  to  induce  the  citizens  and  voters 
of  said  township  to  vote  for  said  annexation;  tnat  said  Hunter 
township  is  situated  in  a  remote  pari  of  Kiowa  county,  and  that 
no  bridges  have  been  built  over  the  streams  in  said  township, 
although  such  bridges  are  very  necessary  for  the  public  travel 
and  convenience  of  the  inhabitants  of  said  township;  and  that 
parties  interested  in  causing  said  territory  to  be  annexed  to  Till- 
man county  prior  to  said  election,  and  for  the  purpose  of  im- 
properly and  corruptly  influencing  the  voters    of    said    Hunter 
township,  caused  to  be  generally  posted  and  circulated  in  said 
township  circulars  stating  that  Tillman  county  had  in  its  treasury 
the  sum  of  $7,000  which  could  be  used  for  the  building  of  bridges, 
and  promising  and  pledging  said  Tillman  county  to  build  bridges 
in  said  Hunter  township  and  especially  a  bridge  over  Deep  Red 
creek  where  a  bridge  was  very  much  needed  by  many  of  the  voters 
in  said  township;  that  said  circular  wa£  intended  to  convey  to  the 
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voters  of  said  township  the  promise  that  the  $7,000  in  the  treas- 
ury of  Tillman  count}*  available  for  the  building  of  bridges,  and 
no  part  of  which  had  been  raised  by  any  taxation  in  Hunter  town- 
ship, should  be  donated  to  said  township  for  the  purpose  of  build- 
ing bridges;  that  by  corrupt  and  unlawful  promises  many  persons 
were  induced  to  vote  for  the  annexation  of  said  territory  to  Till- 
man county  who  would  not  have  so  voted  but  for  said  corrupt  and 
improper  circular  and  promises;  that  sufficient  voters  were  thus 
induced  to  vote  for  the  annexation  of  said  territory  to  Tillman 
county  to  change  the  result,  and  but  for  said  corrupt  and  im- 
proper circular  and  promise  the  said  proposition  would  not  have 
been  carried;  that  said  proclamation  provided  that  notice  of  said 
election  should  be  given  by  publication  for  three  successive  weeks 
before  the  day  of  election  in  the  Manitou  Field  Glass;  that  said 
Manitou  Field  Glass  is  a  paper  of  verj'  small  circulation  in  KJowa 
county,  and  that  the  terms  of  said  proclamation  were  not  com- 
plied with,  in  that  the  first  publication  was  on  the  26th  day  of 
November,  1908,  the  second  on  the  3d  day  of  December,  1908, 
the  third  on  the  10th  day  of  December,  1908,  and  the  fourth  and 
last  on  the  17th  day  of  December,  1908,  which  does  not  comply 
with  the  requirements  of  said  proclamation,  because  said  notice 
should  have  been  published  for  the  three  weeks  next  preceding 
said  election;  that  the  Manitou  Field  Glass  is  a  newspaper  pub- 
lished in  Tillman  county,  and  is  not  published  in  Kiowa  county; 
that  said  election  was  not  held  as  provided  by  the  election  laws  of 
tlie  state  of  Oklahoma,  in  that  opposing  factions  were  not  allowed 
counters  at  said  election,  but  said  counters  were  all  appointed, from 
one  faction,  to  wit,  the  faction  favoring  the  annexation  of  said 
territory  to  Tillman  county,  with  the  exception  of  one  precinct 
in  which  a  counter  of  the  opposing  faction  was  allowed ;  that  said 
election  was  not  conducted  fairly  and  according  to  law,  but  many 
fraudulent  and  illegal  votes  were  allowed  to  be  cast,  mutilated 
ballots  were  counted  in  favor  of  the  annexation  of  said  territor}' 
to  Tillman  county,  which  ought  not  to  have  been  counted,  and 
that,  on  a  recount  and  re-examination  of  said  votes,  a  sufficient 
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number  of  illegal  votes  will  be  discovered  and  sufBcienf  mutilated 
ballots  which  were  counted  and  which  should  not  have  been  count- 
ed to  change  the  result,  but  that,  owing  to  the  limited  time  al- 
lowed the  plaintiffs,  they  cannot  at  this  time  set  forth  said  alleged 
frauds  more  particularly;  that  two  of  said  election  officers  in  the 
absence  of  the  secretary  canvassed  the  official  count  of  said  vote 
on  the  night  of  the  election  in  the  county  clerk's  office  in  the 
town  of  Hobart,  in  Kiowa  county,  which  officers  were  violent  par- 
tisans for  the  annexation  of  said  territory  to  Tillman  county ;  that 
the  canvass  of  said  votes  was  made  in  the  absence  of  the  secretary, 
whilst  said  officers  knew  that  said  secretary  was  then  on  the  way 
to  Hobart  to  assist  in  said  count ;  that  said  hasty  action  in  count- 
ing said  votes  in  the  absence  of  said  secretary  was  done  for  the  pur- 
pose of  preventing  the  plaintiffs  and  others  who  desired  to  con- 
test said  elec^on  from  contesting  the  same  and  protesting  against 
said  vote  and  inquiring  into  the  legality  of  said  election  and  of 
the  votes  cast  thereat,  and  from  obtaining  information  in  regard 
to  the  many  illegalities  and  frauds  perpetrated  at  said  election; 
that  the  election  officers  who  conducted  said  election  were  not  un- 
biased, but  were  bitter  partisans  in  favor  of  annexing  paid  terri- 
tory to  Tillman  county;  that  one  J.  B.  Swarts  was  the  inspector 
at  Manitou  precinct,  and  that  said  Swarts  is  the  person  who  signed 
and  circulated  the  handbill  corruptly  agreeing  to  divert  the  bridge 
fund  of  Tillman  county  to  build  bridges  in  the  territory  compris- 
ing Hunter  township  sought  to  be  transferred  to  Tillman  county, 
in  the  event  it  was  annexed  to  said  Tillman  county,  and  that, 
by  reason  of  the  circulating  said  hand  bills  and  the  corrupt 
efforts  therein  made,  the  said  Swarts  was  disqualified  from  acting 
as  inspector  of  said  election,  and  that  the  vote  cast  at  said  box, 
which  was  largely  in  favor  of  annexing  said  township  to  Tillman 
county,  should  be  thrown  out,  and  not  counted  in  ascertaining  said 
vote;  that  at  the  voting  precinct  at  Sturgis  in  said  county  and 
township^  which  voted  heavily  for  transferring  said  territory  to 
Tillman  county,  and  whose  vote  if  thrown  out  would  change  the 
result  of  said  electitm,  the  election  officers  were  bitter  partisans 
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in  favor  of  transferring  said  township  to  Tillman  county,  and 
that  said  election  officers,  in  disregard  of  their  duty,  left  the 
voting  places,  and  canvassed  the  voters  and  argued  with  them  to 
vote  to  transfer  said  territory  to  Tillman  county,  and  were  in 
other  respects  unfair  and  prejudiced,  and  did  all  in  their  power 
to  induce  parties  to  vote  for  transferring  said  territory  to  Tillman 
county  and  discouraged  and  sought  to  induce  voters  who  did  not 
wish  such  transfer  to  change  their  votes;  that  said  election  was 
not  fair,  and  was  not  the  free,  unbiased,  and  unbribed  will  of  the 
voters  of  said  township,  but  that  the  majority  of  13  which  was 
obtained,  and  many  votes  in  addition  thereto,  were  obtained  for 
said  transfer  by  reason  of  the  improper  and  unlawful  acts  of  the 
election  officers  and  by  reason  of  the  inducements  held  out  by 
said  circular  before  referred  to,  and  by  the  unfair  and  fraudulent 
count  of  the  votes  made  by  the  election  officers  in  ^he  absence  of 
the  secretary,  and  before  the  plaintiflb  and  other  persons  who 
desired  could  ascertain  the  facts  and  protest  against  said  election 
and  the  counting  of  said  illegal  and  fraudulent  votes;  that  the 
defendant,  as  Governor  of  the  state  of  Oklahoma,  is  about  to 
issue  his  proclamation,  based  on  the  return  made  to  him  as  above 
set  out,  by  which  he  will  proclaim  that  the  voters  of  said  Hunter 
township  have  voted  to  transfer  said  township  to  Tillman  county, 
and  that  he  is  also  about  to  issue  his  proclamation  calling  an 
election  in  Tillman  county  to  ascertain  whether  or  not  the  voters 
of  said  county  will  accept  said  territory,  and  that  he  will  do  so 
unless  restrained  by  order  of  the  court,  and  by  so  doing  irrepar- 
able  damage  and  harm  will  be  done  to  said  plaintiffs  and  to  all 
other  persons  in  said  Hunter  Township;  that  the  tax  levy  in 
Kiowa  county,  in  which  Hunter  township  is  now  located,  for 
county  purposes  is  two  mills  on  the  dollar  valuation  of  property, 
while  the  tax  levy  in  Tillman  count}',  to  which  it  is  sought  to 
attach  said  township,  for  the  same  purpose  is  eight  mills  on  the 
dollar  valuation;  that  plaintiffs  are  without  adequate  remedy  at 
law,  and,  unless  granted  relief  in  a  court  of  equity,  will  be  remedi- 
less in  the  premises.     Then  follows  a  prayer  that  said  election 


Digitized  by  CjOOQIC 


MAY  TERM,  1909.— Vol.  XXIV.  7.n 

Opinion  of  the  Court 

be  declared  void;  that  the  defendant  be  restrained  and  enjoined 
from  issuing  a  proclamation  declaring  the  result  of  said  election, 
etc. 

Thereafter  the  defendant,  as  Governor,  entered  his  appearance 
and  waived  the  question  of  jurisdiction,  and  submitted  himself 
to  the  jurisdiction  of  said  court  in  such  cause.  On  the  2d  day  of 
January,  1909,  in  the  absence  of  the  regular  district  judge  from 
said  district,  application  was  made  to  the  Honorable  J.  C.  Strang, 
judge  of  the  county  court  of  said  county,  who  issued  the  injunc- 
tion restraining  the  issuance  of  the  proclamation,  as  prayed  for. 
On  February  25,  1909,  the  defendant  demurred  to  the  petition  on 
the  grounds  (1)  that  it  did  not  state  a  cause  of  action  in  favor  of 
the  plaintiffs,  or  either  of  them,  and  against  the  defendant;  and 
(2)  that  it  appears  upon  the  face  of  the  petition  that  the  plain- 
tiffs have  no  capacity  to  maintain  the  action.  On  the  6th  day  of 
February,  1909,  motion  was  made  to  dissolve  the  injunction  be- 
fore the  district  judge,  and  on  the  8th  day  of  February,  1909,  the 
court  rendered  its  decision  sustaining  the  defendant's  demurrer 
to  said  petition,  and  dissolved  and  set  aside  the  order  granting 
an  injunction.  The  plaintiffs  refused  to  amend,  and  elected  to 
stand  on  their  petition,  and  judgment  was  accordingly  rendered 
in  favor  of  the  defendant. 

H.  E.  Asp,  E,  M.  Stewart,  J.  H.  Cline,  and  Devereux  d- 
Hildreth,  for  plaintiffs  in  error,  citing  Kellogg  v.  School  District, 
13  Okla.  285,  and  Crampton  v.  Zabriska,  101  U.  S.  106. 

DcUej  Bierer  &  Hegler,  for  drfend^nt  in  error,  citing:  Stiles 
V.  City  of  Outhrie,  3  Okla.  26 ;  Bobhitt  v.  State  ex  reh,  10  Kan.  9 ; 
School  Dist.  No.  1  V.  Shadduck,  25  Kan.  467. 

Williams,  J.  (after  stating  the  facts  as  above).  Section  4, 
art.  17,  Const.  Okla.  (Bunn's  Ed.  §  326),  provides: 

*The  Legislature  shall  provide  by  general  laws  for  the  crea- 
tion of  new  counties  or  altering  or  changing  lines  and  the  equit- 
able division  of  assets  and  of  liabilities,  and  the  original  location 
of  county  seats  in  such  new  counties.  ♦  ♦  ♦  Nor  shall  any 
territory  be  taken  from  an  existing  county  for  any  purpose  bring- 
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ing  the  newly  created  line  of  such  exipting  county  nearer  than 
ten  miles  to  the  county  seat  thereof.  Nor  shall  the  taxable  area, 
population,  or  taxable  wealth  of  said  existing  county  be  reduced 
below  that  required  for  a  new  county.  Nor  shall  any  territory,  in 
any  case,  be  transferred  from  one  county  to  an  existing  county, 
if,  by  such  transfer  of  territory,  the  county  from  which  the  terri- 
tory be  taken  will  then  be  smaller  in  area  than  the  county  to 
which  the  addition  is  made.  Provided,  that  when  territory  is  to 
be  transferred  from  an  existing  county  to  either  a  new  or  an  ex- 
isting county  there  must  be  sixty  per  centum  of  the  vote  cast  in 
such  particular  territory  in  favor  of  the  transfer,  and,  in  case  the 
transfer  be  to  an  existing  county,  the  acceptance  of  such  territory 
must  first  be  approved  by  a  majority  of  the  electors  of  said  coun- 
ty, at  an  election  t5  be  called  and  held  therefor,  as  may  be  pro- 
vided by  law." 

The  first  Legislature  of  the  state  passed  a  law  carrying  into 
effect  said  provisions  of  the  Constitution.  Sess.  I^ws  1907-08, 
pp.  275-279,  c.  26,  §§  1-10,  art.  1.  Section  2  of  said  act  provides 
that,  before  any  election  shall  be  called  as  therein  provided,  there 
shall  be  a  petition  signed  by  25  per  centum  of  the  qualified  elec- 
tors residing  in  the  territory  sought  to  be  created  into  a  new 
county  or  transferred  to  another  county,  such  per  centum  to  be 
determined  by  the  total  vote  cast  in  said  territory  for  the  head 
r  the  state  ticket  at  the  next  preceding  general  election,  said 
petition  to  be  verified  by  aflBdavit  showing  that  the  petitioners  are 
(jualified  electors  of  said  territory  and  are  25  per  centum  thereof, 
and  such  petition  shall  be  filed  with  the  Governor,  accompanied 
by  the  afiidavits  of  three  freeholders,  qualified  electors  of  said  ter- 
ritory, stating  that  the  change  sought  to  be  made  will  not  bring 
the  newly  created  lines  of  such  existing  county  nearer  than  ten 
miles  of  the  county  seat,  and  that  the  taxable  wealth  of  said  ex- 
isting coimty  will  not  be  reduced  below  that  required  for  a  new 
county.  Section  3  provides  that,  when  said  petition  ac- 
companied" by  the  required  aflSdavits  shall  be  filed  with 
the  (Jovemor,  he  shall  within  20  days  thereafter  issue  his  procla- 
mation calling  an  election  to  be  held  in  the  territory  sought  to  be 
detached  not  less  than  30  nor  more  than  60  davs  from  the  date 
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of  his  proclamation,  such  election  to  be  held  tinder  the  provisions 
of  the  election  laws  of  the  state,  and  upon  such  notice  as  the 
Governor  in  his  proclamation  may  direct,  and  the  Governor  shall 
cause  to  be  placed  upon  the  ballots  to  be  voted  at  such  election 
the  metes  and  bounds  of  the  territory  sought  to  be  transferred, 
and  said  ballots  shall  also  contain  the  words.  "Shall  said  terri- 
tory become  a  part  of [filling  in  the  name  of  the  county 

to  which  said  territory  is  sought  to  be  transferred'  county?'^  fol- 
lowed by  the  words,  'TTes,^'  *^No.^'  Section  4  further  provides 
that,  upon  the  holding  of  such  election,  the  board  of  oonvassers 
shall  certify  and  return  said  vote  to  the  (Jovemor,  as  required  by 
law,  and  he  shall  within  10  days  thereafter  declare  the  result 
of  such  election,  and,  if  60  per  centum  of  the  voters  at  such  elec- 
tion vote  "Yes,^'  the/Jovemor  shall  within  10  days  after  declaring 
the  result  of  the  election  issue  his  proclamation  calling  an  elec- 
tion to  be  held  in  the  county  to  which  said  territory  is  sought  to 
be  transferred,  which  election  shall  be  not  less  than  30  days  nor 
more  than  60  days  thereafter.  Section  7  provides  for  a  division 
of  the  assets  and  liabilities,  etc.  No  provision  appear^  to  have 
been  made  to  contest  such  election.  There  is  some  question, 
however,  as  to  whether  or  not  such  election  may  be  contested  in 
chancery,  and  its  powers  invoked  to  restrain  the  declaring  of  the 
result  thereof  by  the  Governor.  See  the  following  authorities: 
Dickey  v.  Reed  et  al,,  78  111.  363 ;  Movlton  v.  Reid,  54  Ala.  323 ; 
Gibson  v.  Board  of  Supervisors,  80  Cal.  359,  22  Pac.  225 ;  State 
V.  JEggleston,  34  Kan.  714,  10  Pac.  Z;U,  S,  Standard  Voting  Ma- 
chine Co.  V.  Hohson,  132  Iowa,  38,  109  N.  W.  458,  7  h.  R.  A. 
(N.  S.)  512,  119  Am.  St.  Bep.  539,  10  Am.  &  Eng.  Ann.  Cas. 
975;  State  v.  Carlson,  72  Neb.  837;  101  N.  W.  1004;  Hamilton,  v, 
Carroll,  82  Md.  326,  33  Atl.  648;  Fletcher  v.  TiUtle,  151  111.  41, 
37  N.  E.  683,  25  L.  R.  A.  143,  42  Am.  St.  Rep.  220;  Harris  v. 
SchryocJe,  82  111.  119;  Oglum  et  ah  v.  Elmore,  121  Ga.  73,  48 
S.  E.  702. 

The  machinery  and  the  procedure  for  the  election  for  detach- 
ing territory  from  one  county  and  annexing  it  to  another  is  clenr- 
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ly  marked  out  by  the  provisions  of  the  Constitution  and  the  en- 
actments of  the  Legislature.  The  enforcement  and  execution  of 
these  provisions  are  colnmitted  to  the  election  oflRcers  and  the 
governor  of  the  state,  all  of  whom  are  members  of  the  executive 
department.  With  the  municipal  government  of  the  county, 
which  is  the  agency  of  the  state  in  that  political  subdivision 
(Frantz  et  al  v.  Atitry,  18  Okla.  616,  91  Pac.  211),  not  com- 
plaining  here,  when  an  individual  citizen  seeks  to  intervene  and 
invoke  the  jurisdiction  of  chancery  to  do  that  which  the  agency 
of  sovereignty  has  failed  or  refused  to  do,  he  must  show  that  he 
has  a  clear  and  undisputed  right  to  do  so.  Clearly  a  party  resid- 
ing in  Kiowa  county,  but  not  within  the  proposed  detached  terri- 
tory, when  there  is  no  contention  that  such  detachment  will  re- 
duce Kiowa  county  below  the  minimum  as  t«  population,  taxable 
wealth  and  area,  has  no  such  interest  as  would  enable  him  to 
maintain  such  an  action;  but  has  a  resident  and  taxpayer  of  that 
portion  of  Kiowa  county  proposed  to  be  detached?  Is  it  to  be 
said  that  to  reside  within  any  portion  of  the  state  of  Oklahoma, 
relative  to  the  subdivision  thereof  into  counties,  works  an  irre- 
parable injury  to  a  citizen,  and  operates  as  an  injury  in  the  na- 
ture of  a  private  wrong?  But  it  is  insisted  that  the  county  tax 
rate  of  Kiowa  county  is  only  two  mills,  and  that  it  is  eight  mills 
in  Tillman  county.  It  is  to  be  assumed  and  presumed,  however, 
that  taxes  are  only  levied  for  benefits,  and  thereby  are  not  burdens ; 
that  the  citizens  derive  reciprocal  benefit  therefor  quid  pro  quo. 
1  Cooley  on  Taxation  (3d  Ed.)  p.  27.  And  there  is  no  special 
allegation  to  overcome  such  assumption  and  presumption.  In  the 
ease  of  Kellogg  v.  School  District  No,  10  Comanche  County,  13 
Okla.  285,  74  Pac.  110,  It  is  held  that  injunction  at  the  suit  of  a 
taxpayer  is  the  proper  remedy  to  restrain  a  school  district  from 
contracting  for  or  constructing  schoolhouses  at  unauthorized  plac- 
es, and  irregularly  and  wrongfully  contracting  liabilities  which 
the  district  would  be  liable  for  and  the  taxpayers  required  to 
pay,  being  in  accord  with  the  rule  laid  down  in  Crampton  v.  Zdb' 
rishie,  101  U.  S.  601,  25  L.  Ed.  1070,  wherein  the  right  of  tax- 
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payers  to  invoke  the  interposition  of  a  court  of  equity  to  prevent 
an  illegal  disposition  of  the  moneys  of  a  county  or  illegal  creation 
of  a  debt  which  they,  in  common  with  other  property  holders  of 
the  county,  may  otherwise  be  compelled  to  pay,  is  recognized  and 
declared  to  be  the  rule  of  the  state  courts  in  numerous  cases.  But 
in  this  case  the  relief  sought  is  to  prevent  the  detachment  of  a 
subdivision  of  Kiowa  county  and  the  annexation  of  the  same  to 
Tillman  county.  In  the  petition  of  complainants  it  is  alleged 
for  the  purpose  of  showing  a  right  to  maintain  this  action  that 
the  county  tax  rate  in  Kiowa  county  is  two  mills,  and  that  in 
Tillman  county  it  is  eight  mills;  but  that  does  not  bring  the  com- 
plainants within  the  rule  of  Kellogg  v.  School  District  No,  10, 
supra.  V  There  the  quettion  was  the  creation  of  an  unauthorized 
debt,  for  which  the  complainant,  as  a  taxpayer,  would  be  liable. 

The  case  at  bar  is  a  question  relative  to  the  creation  of  or 
addition  to,  or  subtraction  from  political  subdivisions;  it  being 
insisted  that  the  county  tax  rate  in  the  former  county  is  less  than 
that  of  the  county  to  which  the  annexation  is  to  be  made.  But  it 
appears  from  the  record  that  there  are  no  bridges  or  public  im- 
provements in  that  area  sought  to  be  detached,  and  it  is  expected, 
if  it  is  annexed  to  the  other  county,  that  there  will  be  such  pub- 
lic improvements  made.  Taxes,  as  a  rule,  are  levied^ in  accord- 
ance with  legal  authorization  for  benefits  that  have  legally  accrued 
or  are  legally  accruing.  The  detaching  of  a  part  of  the  territory 
from  Kiowa  county  and  the  annexation  of  it  to  Tillman  county  is 
strictly  a  political  act.  There  are  no  allegations  in  the  petition 
of  any  request  made  on  the  county  attorney  or  proper  county  of- 
ficers to  institute  the  proper  action  to  test  or  contest  this  election, 
or  any  refusal  so  to  do.  The  rule  is  announced  in  the  case  of 
Craft  V,  Jackson  County  Commissioners,  5  Kan.  518,  that  for 
wrongs  against  the  public,  where  actually  committed  or  only  ap- 
prehended, the  remedy,  whether  civil  or  criminal,  is  by  a  prosecu- 
tion instituted  by  the  state  in  its  political  character,  or  by  some 
oflScer  authorized  by  law  to  act  in  its  behalf,  or  by  some  of  those  - 
local  agencies  created  by  the  state  for  the  management  of  such 
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of  the  local  affairs  of  the  community  as  may  be  intrusted  to  them 
by  law;  that  the  individual  citizen  does  not  in  his  own  name 
mterfere  in  behalf  of  the  interests  of  society,  but  society  acts 
through  and  by  its  properly  constituted  agencies.  The  law  as  a 
general  principle  has  not  deemed  it  proper  that  offenses  or  griev- 
ances of  a  public  character  should  be  investigated  at  the  suit  of  a 
private  individual,  nor  that  the  officers  to  whom  important  trusts 
have  been  confided  should  be  held  liable  for  their  acts  to  any  one. 
When  those  acts  affect  every  one  alike,  such  officers  are  as  amen- 
able as  private  citizens  for  any  abuse  of  their  authority.  If  the 
injury  is  one  that  peculiarly  affects  a  person,  he  has  his  right  of 
action.  If  it  affects  the  whole  community  alike,  their  remedy  is 
by  proceedings  by  the  state  through  its  appointed  agencies. 

In  the  c^Lse  of  Stiles,  Treasurer,  v.  City  of  Guthrie,  3  Okla. 
39,  41  Pac.  388,  the  court  said : 

"When  considering  ibis  question,  however,  as  applied  to  the 
right  of  a  private  citizen  to  maintain  an  action  where  his  own 
separate  and  distinctively  private  interests  are  not  involved,  the 
Supreme  Court  of  Kansas  has  uniformly  held  under  our  Code 
that  a  private  person  cannot,  by  virtue  of  being  a  citizen  and  tax- 
payer, maintain  an  action  against  public  officers  where  the  act  com- 
plained of  affects  only  the  interests  of  the  public  in  general,  and 
not  those  of  a  private  person  in  particular.  Nixon  v.  School  Dis- 
trict, 32  Kan.  510,  4  Pac.  1017;  Craft  v.  Commissioners  of  Jack- 
son Co,,  5  Kan.  518 ;  Bobbett  t\  State  ex  rel,  Dresher,  10  Kan.  9 ; 
Turner  v.  Commissioners  of  Jefferson  Co,,  10  Kan.  16;  Bridge 
Co,  V,  Commissioners  of  Wyandotte  Co,,  10  Kan.  326,  331 ;  State 
ex  rel,  v.  Commissioners  of  Jefferson  Co,,  11  Kan.  66;  Miller  t\ 
Town  of  Palermo,  12  Kan.  14;  A,,  T,  &  S,  F,  Ry,  Co,  v.  State, 
22  Kan.  1-13.^' 

The  case  of  Kellogg  v.  School  District  No,  10,  supra,  does 
not  appear  to  go  to  the  extent  of  permitting  private  individualB 
to  restrain  public  officers  to  correct  purely  public  wrongs,  but  to 
restrict  the  right  of  a  private  individual  to  that  class  of  cases 
which  involve  the  creation  of  debts  illegally  against,  or  the  wrong- 
ful expenditure  of  moneys  of,  the  taxpayers.  The  Kansas  rule 
was  to  the  effect  that  one  taxpayer  could  not  enjoin  a  tax  levied 
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against  another  taxpayer;  that  each  must  sue  for  himself,  either 
in  an  action  brought  by  himself  alone  or  in  an  action  brought  by 
himself  and  others  with  a  like  interest.  And  this  appears  to  be 
the  rule  recognized  in  the  case  of  Stiles,  Treasurer,  v.  City  of 
Guthrie,  supra;  but  the  case  of  Kellogg  v.  School  District  No.  10, 
supra,  seems  to  have  extended  this  rule  so  as  to  permit  a  taxpayer 
to  maintain  an  action  to  prevent  the  levying  of  a  tax  unauthorized, 
or  the  disposition  of  public  funds  other  than  as  authorized  by  law. 
Under  the  Kansas  rule,  as  indicated  in  Stiles,  Treasurer,  v. 
City  of  Outkrie,  for  what  purpose  could  the  complainants  have 
maintained  this  bill?  Is  there  anjrthing  unauthorized  to  be  re- 
strained or  prevented  that  would  work  a  hurt  or  irreparable  in- 
jury in  law  to  them?  If  this  township  is  detached  from  Kiowa 
county  and  annexed  to  the  other  county,  will  any  tax  be  imposed 
upon  them  other  than  in  strict  accord  with,  and  as  authorized  by 
law?  If  not,  how  will  it  work  any  hurt  or  irreparable  injury  to 
them?  It  may  be,  as  alleged,  that  the  county  tax  rate  in  said 
township  in  Kiowa  county  is  only  two  mills,  and  that,  when  an- 
nexed to  Tillman  county,  it  will  be  eight  mills.  But.  if  the  levies 
are  not  authorized  and  are  unlawfully  made,  as  taxpayers,  in  the 
event  they  become  residents  of  that  countv.  thev  will  have  adequate 
remedies  for  protection.  And  it  is  to  be  assumed  that  in  Tillman 
county,  with  a  tax  levy  of  eight  mills  for  county  purposes,  they 
will  have  bridges  and  public  improvements  commensurate  with  the 
burdens  they  bear.  When  a  party  seeks  the  intervention  of  a  court 
of  equity  to  stay  the  administration  and  execution  of  the  law  by 
the  executive  department  of  state,  he  must  bring  himself  clearly 
within  the  rule,  and  show  an  irreparable  injury  or  otherwise  a 
clear  right  thereto,  before  equity  will  lend  its  strong  arm  to  stay 
the  administration  or  work  of  the  co-ordinate  branch  of  govern- 
ment. Noble  State  Bank  v.  Haskell  et  at.  22  Okla.  48,  97  Pac. 
609.  It  does  not  appear  that  the  complainants  herein  have  the 
capaciJ7  to  maintain  this  action.  As  to  whether  or  not,  had  this 
action  been  instituted  by  the  proper  law  officer  of  the  proper  po- 
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litical  subdivision  under  proper  allegations,  relief  should  be  af- 
forded in  equity,  we  now  refrain  from  expressing  an  opinion. 

The  judgment  of  the  lower  court  is  affirmed. 

Kane,  C.  J.,  Hayes  and  Turner,  JJ.,  concur;  Dunn,  J.,  dis- 
sents. 


BoHART  et  dl.  V.  Anderson. 

No.  500.     Opinion  Filed  June  8,  1909. 

(108  Pac.  742.) 

CLERKS  OF  COURTS— Fms — Supreme  Court— Statutory  Provi- 
sions. The  sections  of  the  act  of  the  Legislature  of  Oklahoma 
contained  in  chapter  15,  p.  160,  Laws  1897,  relating  to  the  fees 
of  the  clerk  of  the  Supreme  Court  and  the  payment  thereof,  are 
'  void;  following  Pitts  v.  Logan  County,  S  Okla.,  719,  41  (Pac,  584 
and  United  States  v.  MaoMilian,  165  U.  S.  504,  17  Sup.  Ct  396,  41 
L.  E3d.  806. 

STATUTES— Construction — Giving  Effect  to  Entire  Instrument 
It  is  a  proper  rule  of  construction  that  the  entire  act  or  instru- 
ment is  to  be  examined,  with  a  view  of  arriving  at  the  true  in- 
tention of  each  part,  and  that  effect  is  to  be  given,  If  possible, 
to  the  whole  instrument  and  to  every  section  and  clause.  Courts 
favor  a  construction  which  will  render  every  word  operative, 
rather  than  one  which  makes  some  words  Idle  and  nugatory. 

OFFICERS— "Fees^  Distinguishsd  from  "Costs."  The  terms 
"fees"  and  "costs"  are  often  used  interchangeably,  as  having  the 
same  application;  but  accurately  speaking  the  term  "fees"  is 
applicable  to  the  items  chargeable  by  law  between  the  officer  and 
the  party  whom  he  serves,  while  the  term  *'costa"  has  reference 
to  the  expenses  of  litigation  as  between  litigants. 

CLERKS  OF  COURTS— Foes — Supreme  Court.  Section  18  of  the 
Organic  Act  (Wilson's  Rev.  &  Ann.  St.  1903,  sec.  78)  and  chapter 
16,  title  "Judiciary."  sec  838,  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  St  1901,  p.  642),  relating  to  the  fees 
and  compensation  of  the  clerk  of  the  Supreme  Court  of  the  ter- 
ritory of  Oklahoma,  are  Inconsistent  with  and  repugnant  to  the 
schedule  of  the  Constitution,  as  well  as  locally  inapplicable;  hence 
they  were  not  extended  to,  nor  did  they  remain  in  force  In,  the 
state. 
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5.  OFFICERS— Reasonable  Compensation  in  Absenoe  of  Statute. 
When  the  compensation  of  an  officer  is  not  flxed  by  law  at  the 
time  he  renders  a  service,  but  it  clearly  appears  that  it  was  the 
intention  of  the  lawmakers  that  he  should  receive  a  reasonable 
compensation,  to  be  fixed  by  law,  until  it  is  so  fixed  he  is  entitled 
to  a  reasonable  compensation,  to  be  determined  by  the  proper 
tribunal. 

6.  CLERKS  OF  COURTS— Fees — Supreme  Court— Payment  in  Ad- 
vanoe.  A  party  requiring  the  service  of  the  clerk  of  the  Supreme 
Court  may  lawfully  be  required  to  make  pa3anent  therefor  at  the 
time  the  request  for  the  service  is  made,  and  the  clerk  mayi 
lawfully  decline  to  render  the  service  until  reasonable  compen- 
sation is  tendered  therefor. 

Kane,  C.  J.,  dissentinsr. 

(Syllabus  by  the  Court) 

In  an  action  between  J.  A.  Bohait  and  others  and  Margaret 
Anderson  a  controversy  arose  between  Thomas  J.  O'Neill,  coun- 
sel for  plaintiffs  in  error,  and  W.  H.  L.  Campbell,  the  clerk  of 
the  Supreme  Court,  as  to  whether  the  clerk  was  entitled  to  de- 
mand his  fees  for  filing  papers  when  offered  and  on  refusal  to 
pay  the  same  decline  to  render  the  service.     Finding  for  the  clerk. 

Thomas  J.  O'Neill,  in  pro,  per. 
Devereux  &  Hildreth,  for  respondent. 

Dunn,  J.  This  matter  is  a  side  issue  to  the  above-entitled 
cause,  arising  on  a  controversy  between  Thomas  J.  O'Neill,  Esq., 
counpel  for  plaintiffs  in  error,  and  W.  H.  L.  Campbell,  Esq.,  clerk 
of  the  Supreme  Court,  in  reference  to  the  payment  of  fees  for 
the  filing  of  the  papers  in  the  cause.  When  the  same  was  tendered 
for  filing,  counsel  for  plaintiflb  in  error  was  called  upon  by  the 
clerk  to  make  an  advanced  deposit.  On  his  declining  to  do  so, 
this  requirement  was  waived  by  the  clerk,  as  is  shown  by  the  cor- 
respondence attached  to  the  motion,  and  movant  informed  that, 
if  he  did  not  wish  to  make  the  same,  it  would  be  necessary  to  ad- 
vance money  sufficient  to  cover  the  fees  as  earned  for  filing  the 
papers.  Counsel  declined  to  tender  or  make  payment  as  request- 
ed, insisting  that  the  service  be  first  performed. 

Our  attention  has  been  called  to,  and  we  know  of,  no  statute 
providing  for  a  bond  solely  for  costs  incurred  in  the  Supreme 
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Court.  The  only  place,  so  far  as  we  have  been  able  to  ascertain 
where  a  litigant  is  protected  in  the  money  he  may  expend  for  fees 
of  the  clerk,  or  other  costs,  is  under  paragraph  4746  of  Wilson's 
Revised  and  Annotated  Statutes  of  1903,  where  provision  is  made 
for  a  supersedeas  bond.  A  purported  bond  of  this  character  ap- 
pears in  the  case,  and  counsel  for  plaintiffs  in  error  urges  this  as 
an  additional  reason  why  he  should  not  be  called  on  to  advance 
the  fees  of  the  clerk  in  cash,  assuming  that  such  bond  would  af- 
ford full  protection  to  the  clerk  for  any  services  rendered  and 
fees  earned.  In  this  position  we  are  inclined  to  think  counsel  is 
in  error,  by  reason  of  the  well-recognized  difference  between  costs 
and  fees.  The  difference  is  set  out  in  a  number  of  authorities, 
some  of  which  may  be  foimd  noted  under  the  title  "Costs,'*  in  2 
Words  &  Phrases,  p.  1638,  from  which  we  quote  as  follows: 

^^Costs  and  fees  are  altogether  different  in  their  nature  gen- 
erally. The  one  is  an  allowance  to  a  party  of  expenses  incurred 
in  the  successful  transaction  or  defense  of  a  suit.  The  other  is 
compensation  to  an  officer  for  servicea  rendered  in  the  progress 
of  the  cause.  Bradley  v.  State,  69  Ala.  318,  321 ;  Howard  Build- 
ing &  Loan  Ass'n  v.  Philadelphia  &  R.  B,  Co.,  102  Pa.  220,  222; 
Musser  v.  Good,  11  Serg.  &  K.  (Pa.)  247;  Crawford  v.  Bradford, 
2  South.  782,  783,  23  Fla.  404.  The  word  'costs'  is  a  word  of 
known  significance.  It  signifies,  when  used  in  relation  to  the  ex- 
istence of  legal  proceediugs,  the  sums  prescribed  by  law  as  charges 
for  the  services  enumerated  in  the  fee  bill.  The  terms  'fees'  and 
'costs'  are  often  used  interchangeably,  as  having  the  same  appli- 
cation; but  accurately  speaking  the  term  'fees'  is  applicable  to 
the  items  chargeable  by  law  as  between  the  officers  or  witnesses 
and  the  party  whom  he  serves,  while  the  term  'costs'  has  reference 
to  the  expenses  of  litigation  as  between  litigants.  Alexander  v. 
Harrison,  28  N.  E.  119,  120,  2  Ind.  App.  47" 

A  supersedeas  bond  providing  for  the  payment  to  the  op- 
posite party  of  all  damages  that  he  may  sustain  by  reason  of  the 
appellate  proceeding,  and  all  costs  in  the  Supreme  Court  as  pro- 
vided by  the  statute,  is  given  primarily  for  the  protection  of  the 
adverse  party,  and  we  know  of  no  statute  which  requires  the  clerk 
to  look  to  such  bond  for  the  fees  fixed  by  law  for  the  services  he 
is  required  to  render.     While  this  bond  is  suggested  by  coimsel 
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for  plaintiffs  in  error  in  his  brief,  we  are  not  certain  that  it  is 
strictly  involved  in  this  controversy  by  reason  of  his  waiver  of 
the  claim  to  have  his  case  filed  by  reason  thereof  and  his  offer  to 
pay  the  fees  demanded  after  the  rendition  of  the  services.  How- 
ever, as  shown  above,  we  incline  to  the  view  that  this  could  not 
change  the  situation  in  any  way. 

'  To  support  his  claim,  movant  calls  attention  to  the  Session 
Laws  of  1897,  which  purport  to  contain  a  fee  bill  for  the  clerks 
of  the  district  and  Supreme  Courts  of  the  territory,  and  refers 
us  to  a  section  thereof  which  provides  that  no  fees  allowed  by  said 
act  shall  be  due  or  demandable  until  the  service  for  which  such 
fees  are  payable  shall  have  been  performed.  Section  63,  p.  179, 
Sess.  I^aws  1897.  This  necessarily  raises  the  question  of  whether 
or  not  this  act  was  one  of  the  laws  in  force  in  the  territory  of 
Oklahoma  at  the  time  of  its  admission  as  a  state,  and  of  such  a 
character  that  it  would  remain  in  force  until  altered  or  repealed 
by  law.  This  presents  the  question  at  the  outset  of  whether  the 
territorial  Legislature  had  the  power  and  authority  to  fix  and 
control  the  fees  and  compensation  for  the  clerk  of  the  Supreme 
Court,  and,  if  not,  in  otr  judgment  necessarily  places  upou  us  the 
duty  of  determining  what  law,  if  any,  does  govern.  Section  13 
of  the  Organic  Act  of  the  territory  (Wilson's  Rev.  &  Ann.  St. 
1903,  §  73)  provides: 

"There  shall  be  allowed  to  the  attorney,  marshal,  and  clerks 
of  the  Supreme  and  district  courts,  the  same  fees  as  are  prescribed 
for  similar  services  by  such  persons  in  chapter  16,  title  'Judiciary,' 
of  the  Eevised  Statutes  of  the  United  States.'' 

Section  828,  c.  16,  p.  636,  of  the  Compiled  Statutes  of  the 
United  States  of  1901,  provides  a  complete  schedule  of  the  fees 
referred  to  in  this  provision.  This  federal  law,  under  the  au- 
thority of  Pitts  V,  Logan  County,  3  Okla.  719,  41  Pac.  584,  and 
United  States  v.  MacMillan,  165  U.  S.  504,  17  Sup.  Ct.  395,  41 
L.  Ed.  806,  controlled  up  to  the  time  of  the  admission  of  the 
state;  the  act  of  the  territorial  Legislature  in  conflict  therewith 
being  void.  This  being  true,  it  necessarily  follows  that  the  lan- 
guage of  section  63,  supra,  providing  that  fees  allowed  by  the  act 
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of  the  territorial  Legislature  shall  not  be  due  until  the  services 
shall  have  been  performed,  can  have  no  application  to  this  case, 
for  the  simple  reason  that  the  fees  allowed  to  the  clerks  of  the 
district  and  Supreme  Courts  were  not  provided  for  by  the  terri- 
torial act,  but  by  the  federal  fee  bill  then  in  force  in  the  territory 
of  Oklahoma. 

The  question  now  arises  whether  said  provisions  of  section 
13  of  the  Organic  Act  and  the  statutes  referred  to  applied  and 
governed  after  the  admission  of  the  state.  Section  17  of  the 
Schedule  to  the  constitution  provides: 

*'The  members  of  the  board  of  agriculture,  bank  commissioner, 
clerk  of  the  Supreme  Court,  and  all  other  state  officers,  except  as 
herein  provided,  or  such  as  may  be  created,  and  all  clerks  and  as- 
sistants, shall  receive  such  compensation  for  their  services  as  may 
be  provided  by  law.*' 

Constitutional  provisions  are  intended  to  operate  prospective- 
ly, and  all  doubts  must  be  resolved  in  favor  of  such  construc- 
tion. 2  Tjewis'  Sutherland  on  Statutory  Construction  (2d  Ed.) 
p.  1161,  §  642.  The  rule  appears  to  be  settled  that  where  the 
term  ''may  be'^  is  used,  unless  the  contrary  appears  from  the  con- 
text, it  is  to  be  construed  as  meaning  in  the  future.  Board  of 
Commissioners  of  Pitkin  County  v.  Aspen  Mining  &  Smelting 
Company,  3  Colo.  App.  223,  32  Pac.  718;  Shoemaker,  Auditor,  ei 
al.,  V.  Smith  et  al.,  37  Ind.  128.  See  also,  for  further  cases  citing 
and  defining  the  phrase  "may  be,**  6  Words  &  Phrases,  p.  4447 
et  seq. 

Now  let  us  examine  the  context  in  the  schedule,  and  see  if 
the  construction  giving  this  phrase  an  operation  in  futuro  is  not 
the  only  one  to  which  it  is  susceptible.  Section  16  of  the  schedule 
provides  for  the  compensation  of  the  Governor,  Lieutenant  Gov- 
ernor, Secretary  of  State,  Attorney  General,  State  Treasurer, 
State  Auditor,  State  Examiner  and  Lispector,  Chief  Mine  In- 
spector, Labor  Commissioner,  Commissioner  of  Charities  and 
Correction,  and  Corporation  Commissioners,  Superintendent 
of  Public  Listruction,  and  Insurance  Commissioner.  Sec- 
tion 16  provides  that,    until    changed    by    the    Legislature,   the 
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salary  of  the  Justices  of  the  Supreme  Court  of  the  state  shall  be 
$4,000  per  annum.  It  will  thus  be  observed  that  salaries  and 
compensation  of  all  of  the  state  officers  are  provided  for  in  the 
Constitution,  with  the  exception  of  the  clerk  of  the  Supreme  Court, 
members  of  the  Board  of  Agriculture,  and  Bank  Commissioner. 
It  is  to  be  noted  that  section  17  in  effect  provides  that  such  state 
officers  as  may  be  created,  and  all  clerks  and  assistants  (such  of- 
ficers, including  the  clerks  and  assistants,  except  the  secretary  of 
the  Corporation  Commission,  would  have  to  be  created  in  the 
future  or  subsequent  to  that  time),  shall  reipeive  such  compensa- 
tion for  their  services  as  may  be  provided  by  law;  and,  of  course, 
as  such  oflBcers,  clerks,  anfl  assistants,  except  the  secretary  of  the 
Corporation  Commission,  had  neither  been  created  nor  provided 
for,  the  term  "as  may  be  provided  by  law"  in  that  case  would  not 
only  literally,  but  also  from  the  context,  inevitably  mean  in  the 
future,  or  contemplate  future^  action  by  the  Legislature.  It  is  in 
this  class  of  offiicals  that  the  office  under  contemplation  is  placed. 

But  let  us  look  further  to  the  context.  Section  18  of  the 
Schedule  provides  as  follows : 

"Until  otherwise  provided  by  law,  the  terms,  duties,  powers, 
qualifications,  and  salary  and  compensation  of  all  county  and 
township  officers,  not  otherwise  provided  by  this  Constitution, 
shall  be  as  now  provided  by  the  laws  of  the  territory  of  Oklahoma 
for  like  named  officers.     *     *     *" 

Here  again,  it  seems  to  us,  is  made  clear  the  intention  of  the 
framers  that  the  phrase  "as  may  be  provided  by  law'^  in  said  sec- 
tion 17,  supra,  should  relate  solely  to  subsequent  or  future  action, 
in  that  the  language  here  used,  as  contradistinguished,  is,  "shall 
be  as  now  provided  by  the  laws  of  the  territory  of  Oklahoma  for 
like  named  officers."  If  the  law  in  force  was  to  apply  to  the 
clerk's  office,  is  it  not  reasonable,  in  view  of  these  minute  details, 
that  this  intention  would  likewise  have  been  so  expressed — ^that 
this  office  would  have  been  placed  in  this  class,  instead  of  a  class 
all  of  which  contemplated  future  action? 

Again  in  section  10  of  the  Schedule  we  find : 

^TJntil  otherwise  provided   by  law,  incorporated   cities  and 
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towns,  heretofore  incorporated  under  the  laws  in  force  in  the 
territory  of  Oklahoma  or  in  the  Indian  Territory,  shall  con- 
tinue their  corporate  existence  under  the  laws  extended  in  force 
in  the  state,  and  all  oflBcers  of  such  municipal  corporations  at 
the  time  of  the  admission  of  the  state  *  into  the  Union  shall 
perform  the  duties  of  their  respective  offices  under  the  law 
extended  in  force  in  the  state,  until  their  successors  are  elected 
and  qualified  in  the  manner  that  is  or  may  be  provided  by  law. 

N*ow,  if  ^^s  may  be  provided  by  law^*  not  only  includes  the 
future,  but  ihe  past  and  present  in  this  connection,  why  the  neces- 
sity in  this  instance  of  inserting  the  words  "that  is  or  may  be 
provided  by  law^^?  Why  not  say,  "in  the  manner  that  may  be 
provided  by  law?"  These  analogies  might  be  further  extended, 
and  attention  of  those  interested  is  called  to  the  other  sections  of 
the  Schedule;  but  the  foregoing  are,  in  our  judgment,  sufficient 
to  indicate  the  rule  as  it  presents  itself  to  us. 

One  further  thought  in  reference  to  section  17:  If  it  was 
the  intention  of  its  framers  that  the  existing  officials  provided  for 
and  named  therein  were  to  receive  the  same  compensation  that 
was  provided  for  under  the  laws  existing  in  the  territory,  and  that 
this  was  affected  by  section  2  of  the  Schedule,  then  section  17 
as  to  existing  officers  would  perform  no  function  whatever.  It 
was  a  work  of  supererogation  entirely,  if  by  section  2  of  the 
Schedule  the  salary  and  compensation  of  the  existing  officials 
named  therein  was  brought  over  and  made  applicable  within  the 
state,  for  section  17  to  provide  that  these  same  officials  should 
have  such  compensation  as  may  be  provided  by  law;  for  these, 
under  such  a  claim,  they  would  have  anyhow.  As  for  the  other 
officials  mentioned  therein,  which  as  yet  had  no  existence,  it  was 
an  empty  act  to  say  that  the  Legislature  might  fix  their  salaries  and 
compensation.  To  sustain  the  claim  of  counsel  for  respondent 
would  be  to  hold  that  the  convention  did  the  empty,  vain  thing 
of  again  in  section  17  declaring  as  a  law  that  which  they  had 
just  provided  for  in  section  2.  To  concede  this  claim  would  leave 
section  17  without  force  or  meaning,  while  the  conclusion  to  which. 
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it  appears  to  us,  we  are  irresistibly  driven,  not  only  vivifies  it, 
but  causes  it  to  breathe  in  harmony  with  the  entire  document.  To 
cur  minds  there  is  nothing  against  the  construction  which  we 
place  upon  it,  and  everything  for  it.  Moreover,  it  is  our  duty  to 
construe  this  instrument  so  as  to  give  all  parts  of  it  some  force 
and  effect,  where  this  can  be  done  and  meet  the  intention  of  the 
lawmakers.  This  court,  in  the  case  of  Trapp,  Auditor,  v.  Wells 
Fargo  Express  Co,,  22  Okla.  377,  97  Pac.  1003,  Speaking  to  the 
rule  just  recognized,  said  in  the  syllabus: 

"It  is  a  proper  rule  of  construction  that  the  entire  act  or 
instrument  is  to  be  examined  with  a  view  of  arriving  at  the  true 
intention  of  each  part,  and  that  effect  is  to  be  given,  if  possible, 
to  the  whole  instrument,  and  to  every  section  and  clause.  If 
different  portions  seem  to  conflict,  courts  must  harmonize  them, 
if  practicable,  favoring  that  construction  which  will  render  every 
word  operative,  rather  than  one  which  makes  some  words  idle 
and  nugatory." 

The  construction  which  we  have  thus  placed  upon  section  17 
not  only,  in  our  judgment,  is  justified  and  required  by  its  plain 
provisions,  when  taken  in  conjunction  with  the  balance  of  the 
Schedule  of  which  it  is  a  component,  but  the  history  of  the  times 
incident  to  and  surrounding  this  subject  strengthens  and  makes 
clear  the  reasons  imderlying  the  same.  In  1896  the  I^egislature 
of  the  territory  of  Oklahoma,  desiring  to  relieve  the  citizens  of 
the  territory  of  some  of  the  features  of  what  was  popularly  known 
as  the  federal  Fee  Bill,  passed  an  act  setting  out  in  detail  fees 
which  were  deemed  more  reasonable  and  the  proper  ones  to  be 
charged  by  the  clerks  of  the  district  and  Supreme  Courts.  This 
act  was  by  the  territorial  Supreme  Court  held  void  at  the  June 
term  of  the  court  immediately  after  its  passage.  Pitts  v.  Logan 
County,  supra.  Not  thwarted  or  deterred  by  this  action  on  the  part 
of  the  court,  the  next  territorial  Legislature  which  met  after  that 
opinion  was  delivered  again  solemnly  entered  its  protest  against 
the  continuation  in  force  of  the  measure  under  contemplation  by 
once  more  promulgating  a  fee  bill  to  apply  to  these  oflBciala.  These 
enactments,  expressing  the  solemn  purpose  of  the  people  of  the 
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territory  in  the  most  impressive  mamier  they  could  give  voice  to 
their  will,  were  before  the  constitutional  convention  when  it  met. 
Hence  it  placed  the  compensation  for  the  clerk  of  the  Supreme 
Court  separate  and  apart  from  all  of  the  balance  of  the  judicial 
oflScials  of  the  state  government,  providing,  as  we  have  seen,  that 
he  should  receive  such  compensation  as  may  be  provided  by  law. 
It  is  true  the  enactments  of  the  Legislature  were  legally  void 
and  were  without  force  as  Ijws;  but  to  our  minds  it  is  equally 
true  that  by  their  passage  the  people  of  the  territory  manifested 
their  disapproval  of  the  fee  bill  put  in  force  by  the  Organic  Act. 
These  enactments  failed  as  laws,  but  their  historical  significance 
is  in  no  wise  diminished  thereby.  The  subject  was  not  to  the 
people  of  the  territory  a  rightful  subject  of  legislation;  but  they 
attempted  to  legislate  upon  it,  and  these  attempts  the  constitu- 
tional convention  had  before  it,  just  as  we  have  them  before  us. 
Furthermore,  it  is  doubtful,  in  our  judgment,  even  in  the  ab- 
sence of  section  17,  tliat  this  law  could  be  made  applicable  to  the 
clerk  of  the  Supreme  Court  of  the  state,  conceding  the  office  to 
be  the  same.  Section  833,  tit.  13,  c.  16,  p.  157,  of  the  Revised 
Statutes  of  the  United  States  of  1878  (U.  S.  Comp.  St.  1901, 
p.  642),  provides  that  the  clerks  of  the  Circuit  and  District  Courts 
shall  on  the  Ist  days  of  January  and  July  of  each  year  make  to 
the  Attorney  General  (of  the  United  States)  a  written  return 
showing  the  fees  and  emoluments  of  their  offices,  and  the  neces- 
sary expenses,  etc.,  and  section  839  provides  that  the  clerk,  whose 
account  should  be  audited  and  allowed  by  the  proper  accounting 
officer  of  the  treasury,  should  not  retain  as  his  compensation  a 
sum  in  excess  of  $3,500  a  year.  Whether  or  not  this  provision 
was  at  that  time  made  to  apply  to  the  clerks  of  the  district  and 
Supreme  Courts  of  a  territory  we  are  not  advised,  and  it  is  not 
material  to  the  matter  before  us;  but  the  Fifty-Ninth  Congress 
passed  an  act  appearing  in  volume  34  of  the  United  States  Stat- 
utes at  Large,  under  the  title  "Judicial,"  at  page  754  of  that 
volume  (Act  June  30,  1906,  c.  3914  [U.  S  Comp.  St.  Supp.  1907, 
p.  222 J),  which  provides  that  the    Attorney    General    (of    the 


Digitized  by  CjOOQIC 


MAY  TERM,  1909.— Vol.  XXIV.  91 

Opinion  of  the  Court 

United  States)  shall  require  the  clerks  of  the  territorial  eotirts  to 
report  and  account  for  all  moneys  received  by  them  on  account 
of,  or  as  security  for,  fees  and  costs  under  such  rales  and  regula- 
tions  as  he  should  prescribe.  This  was  unquestionably  the  law 
under  the  territorial  form  of  government,  and  was  in  force  in  the 
territory  prior  to  Oklahoma's  admission.  We  think  it  will  scarcely 
be  contended  by  respondent  or  any  one  else  that  the  Schedule 
put  this  law  in  force  in  the  state.  Yet  it  was  a  law  which  related 
to  the  fee?,  coifny^ensation,  and  management  of  the  oflRce  in  ques- 
tion, and  provided  for  an  accounting  bet\i*een  these  officials  and 
the  authority  under  which  they  held  their  places.  To  hold  tlmt 
the  fee  bill  was  carried  over  and  put  into  force  would  require  us 
to  either  bring  this  portion  of  the  law  applicable  thereto  with  it 
(a  thing  impossible),  or  to  leave  these  officials  with  no  current 
accountability  whatsoever  to  any  one.  This,  in  our  judgment,  the 
constitutional  convention  would  not  and  did  not  do.  The  act  to 
our  minds  is  inconsistent  with  and  repugnant  to  the  terms  of  the 
Schedule  to  the  Constiution,  and  was  not  extended  to,  nor  did 
it  remain  in  force  in,  the  state. 

The  Constitution  of  Utah  was  framed  under  an  enabling  act 
practically  the  same  as  ours  (section  17,  Act.  Cong.  July  16, 
1894,  28  Stat.  107,  c.  138,  §  17),  and  the  provisions  of  the 
Organic  Act  of  that  territory  are  practically  the  same  as  that  of 
Oklahoma  Territory,  and  the  provisions  relative  to  the  judiciary, 
including  the  Supreme  and  district  judges,  are  practically  the 
same.  Sections  1,  2,  3,  4,  5,  art.  8,  Const.  1895.  Section  14,  art. 
8,  provides: 

"The  Supreme  Court  shall  appoint  a  clerk  and  a  reporter  of 
its  decisions,  who  shall  hold  their  offices  during  the  pleasure  of 
the  court.  Until  otherwise  provided,  county  clerks  shall  be  ex 
officio  clerks  of  the  district  courts  in  and  for  their  respective  coun- 
ties, and  shall  perform  such  other  duties  as  may  be  provided  by 
law.^' 

In  the  case  of  State  v.  McNdLly,  13  Utah,  28,  43  Pac.  920, 
the  court  said: 

'TVTiilfit  there  may  be  an  office  without  an  incumbent,  there 
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cannot  be  an  incunibent  without  an  oflBce.  Some  of  the  oflficcs 
under  the  territorial  government,  such  as  the  sheriffs,  the  county 
attorneys,  the  justices  of  the  peace,  and  the  constables,  were  con- 
tinued under  the  state  government,  and  their  incumbents  were 
also  continued  in  them.  Other  offices  expired  with  the  territorial 
government,  and  the  authority  of  their  incumbents  went  with 
them.  The  office  of  judge  of  the  Supreme  Court  of  the  territory 
expired  with  that  organization.  Some  of  the  fimctions,  both  as 
judges  and  as  courts,  went  to  the  Circuit  and  District  Courts  of 
the  United  States;  others,  to  the  district  and  Supreme  Courts 
of  the  state.  Their  office?  were  not  continued,  and  they  were  not 
made  incumbents  of  offices  created  by  the  state  Constitution.  The 
same  may  be  said  of  the  clerks  of  such  court*'.*' 

The  offices  of  justices  and  clerks  of  the  Supreme  Court  of 
Oklahoma  Territory  expired  and  were  abrogated  when  said  terri- 
tory was  erected  into  a  state,  and  new  courts  and  new  offices, 
created  by  virtue  of  the  Constitution,  came  into  existence.  The 
clerk  of  the  Supreme  Court  of  this  state  is  a  separate  and  inde- 
pendent officer  from  the  clerk  of  the  Supreme  Court  of  Oklahoma 
Territory  although  he  may  succeed  to  some  or  all  of  the  functions 
that  were  performed  and  exercised  by  the  clerk  of  the  Supreme 
Court  of  that  territory. 

We  conclude,  therefore,  that  there  is  no  statute  in  force  in 
the  state  of  Oklahoma  regulating  the  fees  for  the  office  of  the 
clerk  of  the  Supreme  Court.  But  in  the  absence  of  statute  it 
clearly  appears  that  it  was  the  intention  of  the  constitutional 
convention  that  the  clerk  should  receive  compensation  for  hip 
services,  which  was  to  be  fixed  by  the  Legislature  of  the  state; 
and,  such  being  a  duty  omitted,  he  is  still  entitled  to  demand 
and  receive  a  reasonable  compensation  for  all  services  he  renders, 
the  amount  thereof  and  the  terms  to  be  determined  by  himself 
in  the  first  instance,  and  in  cases  of  dispute  by  the  proper  tribunal. 

In  view  of  this  situation,  and  in  the  absence  of  a  valid  stat- 
ute of  our  state  providing  for  the  recovery  of  fees  for  such  ser- 
vices, and  no  decision  of  the  Supreme  Court  of  the  territory  or 
state  covering  the  question  before  us,  we  turn  to  the  decis- 
ions of  other   states   for   Ught   and   guidance.      In   the  case   of 
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People  ex  rel.  Mans  v.  Harlow,  29  111.  43,  we  find  that  the  Su- 
preme Court  of  the  state  of  Illinois,  in  a  ease  of  mandamus, 
where  a  party  sought  to  have  the  derk  'issue  a  summons,  and  on 
it  being  made  out  refused  to  pay  the  clerk  in  advance  hie  fees 
before  delivery,  held: 

"A  clerk  is  not  bound  to  deliver  process  until  he  is  paid  his 
fees,  awarded  him  by  law.  Clerks  may  insist  upon  the  payment  of 
their  fees,  as  their  services  are  performed." 

In  the  consideration  of  the  case.  Chief  Justice  Caton  said: 

^'The  case  shows  that  plaintiff  in  the  action  applied  for  sum- 
mons, which  the  clerk  made  out,  and  also  made  out  his  bill  for 
fees  allowed  him  by  law  for  issuing  the  summons,  payment  of 
which  he  demanded,  and  without  the  payment  of  which  he  refused 
to  deliver  the  process.  And  in  this  we  have  no  doubt  he  was 
right.  The  clerk  is  entitled  to  his  fees  as  the  services  are  per- 
formed. In  the  case  of  Morgan  v.  Oriffin,  1  Oilman  (111.)  566, 
this  court  said:  ^In  contemplation  of  law,  the  parties  respec- 
tively advance  such  costs  as  they  make  during  the  progress  of  the 
cause.'  So  far  as  we  are  advised,  it  has  been  uniformly  held, 
both  by  the  Supreme  and  the  circuit  courts,  that  clerks  may  in- 
sist upon  their  fees  as  their  services  are  performed;  and  this  we 
have  no  doubt  is  the  law.*' 

Another  case  which  seems  to  us  to  be  more  nearly  in  point 
upon  the  question  is  that  from  the  Supreme  Court  of  Iowa. 
Ripley  v.  Oifford,  11  Iowa,  367.  In  that  case  it  appears  that  the 
Legislature,  it  was  claimed  unintentionally,  repealed  the  ^law, 
providing  for  the  fees  of  the  clerk  of  the  Supreme  Court,  along 
with  some  other  officials.  Hence  it  will  be  seen  that  the  condi- 
tions there  existing  were  practically  the  same  as  exist  in  Okla- 
homa at  this  time  in  reference  to  the  amount  of  fees  due  the 
derk  or  the  time  for  payment  thereof,  in  that  there  was  no  pro- 
vision of  the  statute  fixing  the  time  when  the  same  were  due 
and  demandable.    The  court  held  in  the  syllabus: 

'TVTien  the  compensation  of  an  officer  is  not  fixed  by  law  at 
the  time  he  renders  service,  he  may  demand  a  reasonable  com- 
pensation in  advance,  or  retain  papers  and  documents  in  his  pos- 
session in  and  about  which  he  has  rendered  service,  until  siuli 
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compensation  is  paid;  and  such  costs  should  be  taxed  against  the 
losing  party." 

In  the  consideration  of  the  cause.  Justice  Wright  said: 
"There  is  no  statute  fixing  the  fees  of  Secretary  of  State  clerk 
of  the  Supreme  Court,  recorder,  sheriff,  coroner,  consfcable,  notary 
public,  justice  of  the  peace,  or  county  surveyor.  And  yet  beyond  con- 
troversy they  are  each  entitled  to  compensation  for  their  services. 
This  compensation,  if  not  fixed  and  settled  at  the  time  the  ser- 
vices are  required,  would  be  what  the  same  were  reasonably  worth. 
*  Each  officer  may  also,  in  our  opinion,  if  he  so  desire,  require  the 
prepayment  of  fees  for  the  services  demanded,  or  for  any  ser- 
vice rendered  he  may  retain  any  papers  or  documents  in  his  pos- 
sssion  in  and  about  which  he  has  bestowed  labor,  until  the  rea- 
sonable value  of  said  services  shall  be  paid.  Thus,  if  the  clerk 
of  the  Supreme  Court  or  a  justice  of  the  peace  is  required  to  issue 
an  execution,  he  may  either  demand  the  prepayment  of  his  fee 
therefor,  or  refuse  to  deliver  the  same  after  its  preparation,  until 
such  fee  shall  be  paid." 

To  us  the  foregoing  authorities  present  reasonable  authority 
for  holding  that  a  party  requiring  the  services  of  the  clerk  of  the 
Supreme  Court  may  lawfully  be  required  to  make  payment  there- 
for at  the  time  when  the  request  for  services  is  made,  and  that 
the  clerk  may  lawfully  decline  to  render  the  services  until  his 
reasonable  fees  are  tendered  therefor.  The  true  rule  seems  to  be 
that  when  the  compensation  of  an  officer  is  not  fixed  by  law  at  the 
time  he  renders  a  service,  but  it  clearly  appears  that  it  was  the 
intention  of  the  lawmakers  that  he  should  receive  a  reasonable 
compensation,  to  be  fixed  by  law,  until  it  is  so  fixed  he  is  entitled 
to  a  reasonable  compensation,  to  be  determined  by  the  proper  tri- 
bunal. Ripley  v.  Oifford,  11  Iowa,  367;  Musser,  v.  Oood,  11  Serg. 
&  R.  (Pa.)  247;  Bradley  v.  Jefferson  County,  4  G.  Greene  (Iowa) 
300;  Matter  of  Public  Parks,  27  Hun.  (N.  Y.)  306;  Eip  v. 
Buffalo,  123  N.  Y.  152,  26  N.  E.  165. 

The  view  that  the  clerk  may  lawfully  claim  his  pay  at  the 
time  the  service  is  rendered,  it  seems  to  us,  is  strengthened  when 
we  consider  the  fact  that  there  are  but  few  cases  where  supersedeas 
bonds  are  filed  which  provide  security  for  costs  in  the  Supreme 
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Court,  and  that  there  is  no  statutory  provipions  for  a  bond  solely 
covering  the  same.  The  clerk  serves  a  multitude  of  people,  nearly, 
if  not  quite'  all  of  whom  are  necessarily  entire  strangers  to  him, 
residing  in  many  instances  remote  from  his  oflRce,  and  by  virtue 
of  which  great  expenses  would  be  entailed  for  the  collection  of 
fees  for  services  rendered,  were  the  payment  not  made  at  the  time. 
Indeed,  he  ought  not  to  be  required  to  assume  and  carry  the  risk 
of,  in  many  instances,  being  unable  to  collect  at  all.  In  the 
case  at  bar  the  only  difference  between  the  parties  is  whether  or 
not  the  fee  shall  be  paid  at  the  time  the  service  is  requested  to 
be  performed,  or  that  delay  in  the  payment  of  the  fee  be  had 
until  after  the  service  is  performed.  We  believe,  from  the  fore- 
going authorities,  as  well  as  the  reason  of  the  entire  matter,  that 
it  logically  follows  the  clerk  is  entitled  to  demand  his  payment 
at  the  time  when  he  is  called  upon  to  file  the  papers  in  the  case, 
and,  on  its  refusal,  to  withhold  the  service. 

It  is  therefore  directed  that  the  clerk  shall  furnish  the  plain- 
trflEs  in  error,  or  their  attorney  of  record,  a  schedule  of  the  fees 
demanded  for  the  filing  of  the  case,  upon  receipt  of  which  it  shall 
become  their  duty  to  promptly  remit  the  same  to  the  clerk,  the 
same  to  be  done  within  30  days  from  the  date  of  such  notice,  and 
in  the  event  of  their  refusal  to  so  remit  within  such  time  the 
cause  will  be  stricken  from  the  docket.  This  case  having  been 
docketed  as  of  the  date  when  it  was  first  tendered,  the  plaintiffs 
in  error  will  suffer  no  prejudice  by  the  delay  occasioned  by  this 
controversy.  The  time  for  filing  brief  by  the  plaintiffs  in  error 
will  begin  to  run  from  the  date  they,  or  their  attorney,  are  ad- 
vised of  our  conclusions  herein,  and  the  time  for  counsel  for  de- 
fendant in  error  to  prepare  and  serve  brief  will  likewise  be  ex- 
tended. 

This  court  has  been  duly  impressed  with  the  importance  of  the 
question  involved  in  this  case,  and  it  has  had  the  painstaking  con- 
sideration of  every  member  thereof.  In  deliberating  upon  it,  we 
have  not  only  examined  the  laws  under  construction,  but  have 
extended  our  investigation  to  other  Constitutions  and  judicial 
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opinions,  particularly  those  of  states  where  questions  similar  to 
this  have  arisen,  and  we  are  convinced  that  the  conclusion  to 
which  we  have  come  is  not  only  responsive  to  the  plain  terms  of 
the  Constitution,  but  is  expressive  of  the  intention  of  the  fraraers 
and  of  the  people  adopting  the  same. 

Hayes,  Turner,  and  Williams,  JJ.,  concur;  Kane,  C.  J.,  dis- 
sents. , 


Kansas  City,  M.  &  0.  Ry.  Co.  v.  Shutt. 

No.  16.     Opinion  Filed  May  le.  1909. 
(104  Pac.  51.) 

1.  ASSIGNMENTS— Rights  of  Action— For  Tort.  A  cause  of  action 
In  favor  of  the  owner  of  personalty,  on  account  of  the  wron^ul 
destruction  of  such  property  by  Are,  asrainst  the  wrongdoer,  is 
not  assifirnable. 

2.  ASSIGNMENTS — Rights  of  Action — Conversion  of  Personalty.  A 
cause  of  action  in  favor  of  the  owner  of  personalty,  against  a 
party  wrongfully  taking  and  converting  the  same  to  his  use,  is 
assignable. 

3.  INSURANCE — Subrogation — Actions — Parties.  Where  an  insur- 
ance company  pays  to  the  assured  a  loss  occasioned  by  the 
wrong  of  a  third  party,  and  the  value  of  the  property  destroyed 
by  the  Are  exceeds  the  amount  paid  by  the  insurance  company, 
the  assured  may  bring  an  action  in  his  own  name  against  the 
wrongdoer,  and  recover  the  full  amount  of  the  loss. 

4.  ACTION— Liability — Divisibility.  An  action  for  a  tort,  or  based 
upon  a  wrongful  act,  is  single  and  indivisible,  and  gives  rise  to 
but  one  liability. 

5.  APPEAL  AND  ERROR— Presentation  and  Reservation  of 
Grounds  of  Review— Questions  Not  Presented  Below.  The  ques- 
tion of  misjoinder  of  parties,  or  of  causes  of  action,  or  of  defect 
of  parties,  must  be  properly  taken  advantage  of  in  apt  time  in 
the  trial  court,  or  the  same  will* be  treated  as  waived  in  the 
Supreme  Court. 

(Syllabus  by  the  Court.) 
Error  from  District  Court,  Woods  County;  J,  L,  Pancoast,  Judge, 
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Action  by  Franklin  Shutt  against  the  Kansas  City,  Mexico 
&  Orient  Railway  Company.  Judgment  for  plaintiff.  Defendant 
brings  error.     AflSrmed.  • 

On  the  26th  day  of  December,  1903,  the  defendant  in  error, 
Franklin  Shutt,  and  the  St.  Paul  Fire  &  Marine  Insurance  Com- 
pany, as  plaintiffs,  began  in  the  district  court  of  Woods  county, 
Okla.  T.,  an  action  against  the  plaintiff  in  error,  the  Kansas  City, 
Mexico  &  Orient  Railway  Company,  as  defendant,  declaring  on 
an  action  for  damages  on  account  of  the  alleged  destruction  of  a 
barn,  grain,  and  other  property  of  said  Franklin  Shutt,  by  a  fire 
negligently  set  out  from  a  locomotive  engine  by  the  employes  of 
said  defendant.  It  is  further  alleged  that  on  the  20th  day  of 
July,  A.  D.  1903,  at  the  time  said  loss  occurred,  an  insurance 
policy  issued  by  said  insurance  company  in  favor  of  said  Shutt 
was  in  force  covering  said  property;  that  said  insurance  company 
adjusted  said  fire  loss,  and  paid  to  said  Shutt  as  a  result  of  said 
adjustment  the  sum  of  $275.11  in  settlement  thereof;  that  said 
Shutt,  in  consideration  of  said  sum  of  money  paid  in  settlement 
of  said  fire  loss,  assigned  and  set  over  to  said  St.  Paul  Fire  & 
Marine  Insurance  Company  all  right  to  recovery  to  the  extent  of 
such  payment  for  the  loss  sustained  thereby.  On  the  11th  day  of 
February,  1904,  the  defendant  demurred  to  the  petition  on  the 
grounds:  (1)  Defect  of  parties  plaintiff;  (2)  misjoinder  of 
causes  of  action;  (3)  facts  stated  did  not  constitute  a  cause  of 
action.  On  April  25,  1904,  said  demurrer  as  to  the  insurance 
company  was  sustained,  exceptions  being  saved,  and  overruled  as 
to  said  Franklin  Shutt,  and  exceptions  saved.  On  the  13th  day  of 
May,  1904,  the  defendant  answered  by  a  general  denial  and  plead- 
ing contributory  negligence. 

On  October  27,  1904,  the  plaintiff  Franklin  Shutt  filed  an 
amended  petition  in  his  name,  not  joining  the  insurance  company, 
the  same  as  the  original  petition;  with  the  exception  that  he  de- 
clared for  damages  in  the  sum  of  $612.50,  and  also  for  an  addi- 
tional sum  of  $100  as  attorney's  fees.     On  ^November  21,  1904, 
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defendant  filed  a  motion  to  dismiss,  on  the  ground  of  a  departure 
from  the  original  action,  which  does  not  appear  from  the  record 
to  have  been  acted  upon,  ^n  June  1,  1905,  the  defendant  filed  its 
answer  to  the  amended  petition,  consisting  of  a  general  denial 
and  pleading  contributory  negligence.  On  the  same  day  the  plain- 
tiff filed  his  reply.  Trial  was  had,  and  verdict  rendered  in  favor 
of  the  plaintiff  for  the  sum  of  $231.74^  On  motion  for  a  Tiew 
trial  the  verdict  was  set  aside. 

By  order  of  court  the  action  was  reinstated  as  to  the  St.  PjiuI 
Fire  &  Marine  Insurance  Company,  and  a  second  amended  peti- 
tion was  allowed  to  be  filed,  and  on  November  28,  1905,  such 
petition  was  filed  in  behalf  of  said  FrankUn  Shutt  and  the  St. 
Paul  Fire  &  Marine  Insurance  Company  against  said  defendant, 
declaring  for  damages  in  the  sum  of  $612.50  and  $100  attorney's 
fees.  On  January  1,  1906,  defendant  filed  its  motion  to  require 
the  plaintiffs  to  separately  state  and  number  the  different  causes 
of  action  stated  in  the  second  amended  complaint. 

On  the  3d  day  of  May,  1906,  the  third  amended  petition  was 
filed,  being  altyled  ''Franklin  Shutt  and  the  St.  Paul  Fire  & 
Marine  Insurance  Company,  a  Corporation,  Plaintiff,  v.  Kansas 
City,  Mexico  &  Orient  Railway  Company,  Defendant,"  a  portion 
of  which  recites :  ''Now  comes  the  above-named  plaintiff  IJranklin 
Shutt,  and  by  leave  of  court  heretofore  granted,  files  this  his 
amended  petition  in  the  above-entitled  action,  and  for  cause  of 
action  against  the  above-named  defendant  alleges,"  etc.,  and  closes 
with  the  prayer:  '^Wherefore  said  plaintiff  demands  judgment 
in  his  favor  and  against  the  said  defendant  for  the  sum  of  $612.50, 
together  with  $100  attorney  fees,  and  the  costs  of  this  suit,"  etc. 
On  May  15,  1906,  the  defendant  filed  its  answer,  consisting  of  a 
general  denial  and  plea  of  contributory  negligence,  and  that  said 
cause  of  action  had  for  value  been  transferred  to  said  insurance 
company  prior  to  the  institution  of  the  action,  and  that  the  plain- 
tiff was  not  the  real  party  in  interest.  On  December  4,  1906, 
reply  was  filed,  and  the  cause  was  tried  on  the  issues  joined  be- 
fore a  jury  on  the  6tii  day  of  December,  1906,  and  verdict  ren- 
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dered  in  favor  of  the  plaintiff  for  $571.61.    A  motion  for  a  new 
trial  was  filed  in  dne  time,  and  overruled. 

Exhibit  C,  attached  to  the  original  petition  in  this  ease,  which 
purports  to  be  a  copy  of  the  original,  is  in  words  and  figures  as 
follows : 

"The  St.  Paul  Fire  &  Marine  Insurance  Company  having 
paid  to  me  this  day  the  sum  of  two  hundred  seventy-five  &  11/100 
dollars  in  settlement  of  any  claim  against  said  company  for  loss 
by  fire  occasioned  by  spark  from  a  passing  locomotive  oh  the  Kan- 
sas City,  Mexico  &  Orient  E.  E.  I  hereby  assign  and  set  over  to 
the  said  St.  Paul  Fire  &  Marine  Insurance  Company  all  my  right 
of  recovery,  to  the  extent  of  such  payment,  for  loss  resulting  there- 
from.    (Signed)  Franklin  Shutt.'' 

On  cross-examination  of  the  plaintiff  Franklin  Shutt,  the 
original  petition,  together  with  the  exhibits  thereto  attached,  was 
offered  in  evidence,  to  which  the  plaintiff  objected  as  being  in- 
competent, irrelevant,  and  immaterial,  and  not  proper  cross- 
examination,  and  not  being  the  petition  upon  which  the  trial  of 
tlie  case  was  being  had,  and  not  binding  upon  the  plaintiff  in 
that  trial,  which  objection  was  sustained,  exceptions  being  saved. 
The  witness  then  was  asked  if  at  any  time  b©  had  executed  an  as- 
signment of  his  rights,  aa  against  the  defendant,  to  the  St.  Paul 
Fire  &  Marine  Insurance  Company,  to  which  the  plaintiff  objected 
for  the  reason  that  it  was  incompetent,  etc.,  and  further  that  iij 
was  not  the  best  evidence,  which  objection  was  overruled,  and  the 
witness  answered  that  hvj  had,  so  far  as  their  money  covered  the 
damages.  The  witness  stated  that  he  did  not  know  where  the 
original  assignment  that  he  had  executed  was,  and  there  was  no 
predicate  laid  for  the  introduction  of  secondary  evidence  of  its  con- 
tents. 

John  A.  Eaton  and  Dudley  IF.  Eaton,  for  plaintiff  in  error, 
citing:  Houston  Direct  Navigation  Co,  v.  Insurance  Co,  of  North 
America  (Texas  Civil  Appeals),  31  S.  W.  560-685;  Swarthout  v. 
Chicago  &  N.  W.  Ry.  Co.,  49  Wis.  625,  6  N.  W.  314 ;  Sims  v.  Mutual 
Fire  Insurance  Co.,  101  Wis.  586,  77  N.  W.  908;  Fairgrieve  v. 
Marine  Ins,  Co.,  94  Fed.  686:  St.  Louis,  A.  &  T.  R,  R,  Co,  v. 
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Fire  Association,  60  Ark.  336,  30  S.  W.  350,  28  L.  R.  A.  83; 
Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  Home  Ins.  Co.,  59  Kan. 
432,  53  Pac.  469;  C,  B.  &  Q.  R.  R.  Co.  v.  German  Ins.  Co.,  2 
Kan.  App.  395;  Harris  on  Subrogation,  sections  606  and  607,  27 
American  &  English  Ency.  of  I^aw,  page  260,  and  cases  cited; 
People's  Natural  Oas  Co.  v.  Fidelity  T.  £  T.  Co.,  150  Pa.  8. 

W.  M.  Keith  and  Harris  &  Harris,  for  defendant  in  error, 
citing :  4  Cooley^s  Briefs  on  Law  of  Insurance  3893  et  seq.,  and 
cases  cited;  Harding  v.  Townsend,  43  Vt.  536;  Propeller  v. 
Gilbert,  17  Howard  U.  S.)  152;  In  re  Harris,  57  Fed. 
247;  Hessar  v.  Johnson  (Okla.)  74  Pac.  320;  Railroad  v. 
Bldker,  68  Kan.  24c5;Hall  v.  Railroad,  13  Wallace,  367;  Continent- 
al Ins.  Co.  V.  H.  M.  Load  &  Sons,  93  Mich.  139;  Anderson  v. 
Miller,  96  Tenn.  35 ;  Railroad  Co.  v.  Commercial  Union,  etc.,  139 
U.  S.  223. 

Williams,  J.  In  this  case  the  alleged  assignment  to  the  in- 
surance company  purported  to  cover  only  that  portion  of  the 
loss  paid  the  assured  (assignor)  by  the  assurer. 

Section  4224  (Code  Civ.  Proc.  §  26)  Wilson's  Rev.  &  Ann. 
St.  Okla.  1903,  was  borrowed  from  Kansas.  Section  4103,  (Code 
Civ.  Proc.  §  26)  Gen.  St.  Kan.  1880  (Gen.  St.  Kan.  1868,  c. 
80,  §  26).  At  the  time  said  section  was  adopted  by  the  Legis- 
lature of  Oklahoma  Territor}',  section  4516,  Gen.  St.  Kan.  1889 
(Code  Civ.  Proc.  §  420),  provided: 

"In  addition  to  the  causes  of  action  which  survive  at  common 
law,  causes  of  action  for  mesne  profits,  or  for  an  injury*  to  the 
})erson,  or  to  real  or  personal  estate,  or  for  any  deceit  or  fraud, 
shall  also  survive;  and  that  the  action  may  be  brought,  notwith- 
standing the  death  of  the  person  entitled  or  liable  to  the  same.'* 
(Gen.  St.  Kan.  1868,  c.  80,  §  420.) 

See,  also,  section  4609  (Code  Civ.  Proc.  §  411)  Wilson's  Rev. 
&  Ann.  St.  1903.  Section  4226  (Code  Civ.  Proc.  §  28)  Wilson's 
Rev.  &  Ann.  St.  Okla.  1903,  was  also  taken  from  Kansas.  Section 
4105  (Code  Civ.  Proc  §  28)  Gen.  St.  Kan.  1889  (Gen.  St.  Kan. 
1868,  c.  80,  §  28). 


Digitized  by  CjOOQIC 


MAY  TERM,  1909.— Vol.  XXIV.  lOi 

Opinion  of  the  Court 

In  the  case  of  Kamas  Midland  Ry.  Co.  v.  Brehm,  54  Kan. 
755,  39  Pac.  690,  which  involved  the  assignment  nnder  said  stat- 
ute of  ri^ht  of  action  against  a  party  for  wrongfully  destroying 
property  by  fire,  the  court  said: 

"The  general  doctrine,  both  at  law  and  in  equity,  is  that  the 
right  of  action  for  a  pure  tort  is  not  the  subject  of  assignment. 
This  rule  has  been  changed  to  some  extent  by  statute,  and  the  pro- 
visions with  reference  to  what  choses  in  action  will  survive  or 
abate  by  the  death  of  either  or  both  of  the  parties  have  been  held 
to  modify  this  rulie,  so  that  everything  which  survives  and  can 
be  transmitted  to  the  executor  or  administrator  of  the  assignor,  in 
case  of  death,  is  assignable.  Smith  v.  Railroad  Co,^  28  Barb.  (N. 
T,)  605,  and  cases  cited.  Sections  420  and  421  of  our  Code 
(Wilson's  Rev.  &  Ann.  St.  1903,  §§  4618,  4619),  prescribe  what 
actions  may  survive  to  the  personal  representatives  of  the  party 
in  case  of  his  death,,  and  if  these  provisions  stood  alone,  it  might, 
perhaps,  be  said  that  the  Legislature  intended  to  modify  the  com- 
mon-law rule  so  that  all  rights  of  action  which  survive  might  pass 
by  assignment.  Such  provisions  have  been  held  to  have  the  ef- 
fect ill  other  states.  We  have  another  provision,  however,  adopted 
at  the  same  time,  which  clearly  indicated  a  legislative  intent  to 
lestrict  the  assignment  of  choses  in  action  to  those  arising  out  of 
contract.  In  section  26  of  the  Code  (s^tion  4224)  it  is  provided 
that  *every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  otherwise  provided  in  section  28; 
but  this  section  shall  not  be  deemed  to  authorize  the  assignment 
of  a  thing  in  action  not  arising  out  of  contract.*  Evidently  this 
provision  recognizes  the  limitation  which  existed  at  common  law 
when  the  Code  was  adopted,  and,  inferentially  at  least,  pro- 
vides that  a  chose  in  action  arising  out  of  a  pure  tort  is  not  as- 
signable. To  meet  the  objection  that  a  right  of  action  arising 
out  of  torts  of  this  character  is  not  assignable  defendant  in  error 
relies  upon  Stewart  v.  Baldersion,  10  Kan.  131.  While  some  of 
the  language  of  the  opinion  in  that  case  might  seem  to  warrant 
the  view  taken  by  the  defendant  in  error,  it  is  manifest. that  the 
ca^e  cannot  be  regarded  as  an  authority  that  a  right  of  action  aris- 
ing out  of  a  tort  is  assignable.  The  subject-matter  of  that  action 
was  a  claim  for  money  wrongfully  taken ;  but,  as  the  party  injured 
in  such  a  case  can  waive  the  tort  and  sue  as  upon  an  implied  con- 
tract (Challiss  V,  Wylie,  35  Kan.  506,  11  Pac.  438),  and  as  there 
was  an  implied  agreement  to  pay  the  money,  it  was  treated  as  a 
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chose  in  action  arising  out  of  a  contract,  and  was  therefore  assign- 
able. Shortly  afterwards  the  same  subject  was  under  considera- 
tion, when  it  was  said:  ^At  common  law  no  chose  in  action  was 
negotiable,  or  even  assignable.  In  equity  every  chose  in  action, 
except  a  tort,  wa^  assignable;  but  it  was  assignable  subject  to  all 
equities  that  might  be  set  up  against  it.  Under  our  statutes  ever>' 
chose  in  action  is  assignable  except  a  tort,  the  same  as  it  was  in 
equity.  Code  Civ.  Proc.  §  26.'  McCrum^  v.  Corby,  11  Kan.  464, 
470.'* 

It  may  be  insisted  that  section  4163  (chapter  65,  art.  6,  g 
146)  Wilson's  Rev.  &  Ann.  St.  1903,  which  provides  that: 

"A  thing  in  action  arising  out  of  the  violation  of  a  right  of 
properly,  or  out  of  an  obligation  may  be  transferred  by  the  owner. 
Upon  the  death  of  the  owner,  it  passes  to  his  personal  representa- 
tives, except  where,  in  the  case  provided  by  law,  it  passes  to  his 
devisees  or  successors  in  office^ — 

renders  an  action,  growing  out  of  a  tort  pure  and  simple,  assign- 
able. But  when  we  consi(cler  said  section  in  connection  with  the 
provisions  of  section  4224,  supra,  wherein  it  is  provided  that 
said  section  shall  /lot  be  deemed  to  authorize  the  assignment  of  a 
thing  in  action  not  arising  out  of  a  contract,  such  contention  seems 
to  be  ill  founded,  especially  in  the  light  of  the  case  of  the  Kansas 
Midland  Ry.  Co,  v.  Brehm,  supra.  These  two  sections  are  con- 
strued together,  and^  section  4224  being  taken  from  Kansas,  the 
decisions  of  the  Supreme  Court  of  that  state  construing  said  sec- 
tion, even  after  its  adoption  here,  should  at  least  be  persuasive. 
We  conclude  that  an  action  growing  out  of  a  tort  pure  and  sim- 
ple, like  the  one  involved  in  this  case — the  destruction  of  property 
by  fire  alleged  to  have  been  wrongfully  set  out — is  not  assignable. 
We  take  it  that  section  4163,  supra,  in  view  of  sections  4224  and 
4609,  supra,  covers  actions  growing  out  of  contracts,  or  arising  out 
of  violations  of  rights  of  property,  where  such  violation  partakes, 
not  only  of  the  nature  of  a  tort,  but  also  of  an  implied  contract, 
being  in  the  nature  of  assumpsit,  as,  for  instance,  the  unlawful 
taking  and  conversion  of  money  or  of  other  personalty  to  oneV 
use,  as  in  the  case  of  Stewart  v.  Balderston,  10  Kan.  131,  which 
was  an  action  based  on  a  claim  for  money  wrongfully  taken  and 
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converterl.  The  right  of  action  growing  out  of  this  character  of 
torts  not  being  assignable,  under  this  assignment  the  insurance 
company  conld  not  have  maintained  an  action  in  its  own  name 
on  said  assignment.  Such  an  action  on  snch  assignment  would  have 
to  be  brought  in  the  name  of  the  assignor  for  the  use  and  bene- 
fit of  the  assignee. 

In  the  case  of  Katisas  City,  Ft,  ScoU  &  Memphis  R.  Co.  v. 
BlaJrer  et  ail.,  68  Kan.  244,  75  Pac.  71,  64  L.  R.  A.  81,  the  court 
said: 

"It  is  contended  here  that  the  evidence  did  not  establish  a 
right  of  action  in  B.  F.  Blaker  &  Co.,  and  that  the  court  erred  ia 
not  sustaining  tlie  raiboad  company^s  demurrer  to  the  evidence. 
The  fact  that  the  insurance  company  was  not  a  party  plaintiff  is 
the  principal  ground  of  this  contention.  The  claim  "is  that,  as 
the  insurance  company  had  paid  the  greater  part  of  the  loss,  it  was 
a  proper  party,  and,  in  fact,  the  only  real  party  in.  interest  in  the 
result  of  the  action.  This  question  has  already  received  the  con- 
sideration of  the  court,  and  sanction  has  been  given  to  the  rule 
that  where  the  value  of  the  property  destroyed  exceeds  the  in- 
surance money  paid,  the  action  mupt  be  brought  in  the  name  of 
the  owner,  and  not  in  the  name  of  the  insurance  company.  Rail- 
road Co.  V.  Insurance  Co.,  59  Kan.  432,  53  Pac.  459.  The  rule 
proceeds  on  the  theory  that  the  insured  sustains  toward  the  in- 
surer the  relation  of  trustee,  and  is  well  supported  by  the  authori- 
ties. Norwich  Union  Fire  Ins.  Co.  v.  Standard  Oil  Co.,  59  Feci. 
984,  8  C.  C.  A.  433 ;  Aetna  Insurance  Co.  v.  Hannibal  &  St.  Joseph 
R.  R.  Co.,  3  Dill.  (C.  C.)  1,  Fed.  Cas.  Xo.  96;  London  Assurance 
Co.  V.  Sainshunj,  3  Doug.  I*  15:  Rockingham  Mut.  Fire  Ins.  Co. 
V.  Bosher,  39  Me.  253,  63  Am.  Dec.  618;  HaH  v.  Railroad  Corp., 
13  Mete.  (Mass.)  99,  46  Am.  Dec.  719;  Conn.  Mutual  Life  Ins. 
Co.  V,  N.  Y.  &  N.  H.  R.  R.  Co.,  25  Conn.  265,  65  Am.  Dec.  571 ; 
St.  Louis,  I.  M.  dc  S.  Railway  Co,  v.  Commercial  Ins.  Co.,  139  U. 
S.  223,  11  Sup.  Ct.  554,  35  L.  Ed.  154;  Marine  Ins.  Co.  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  (C.  C.)  41  Fed.  643.  The  rule  stated 
is  applicable  here,  as  the  value  of  the  property  destroyed  exceeded 
the  amount  paid  by  the  insurance  company.  In  addition  to  tlje 
rule  of  law  which  holds  the  insured  in  such  cases  chargeable  as 
trustee,  there  was  a  specific  agreement  between  the  insured  and 
the  insurance  company  that  the  former  should*  act  and  account 
in  the  capacity  of  a  trustee  for  the  insurance  company,  and  the 
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recoTery  wo.uld  necessarily  conclude  both  parties,  and  effectively 
bar  any  other  or  further  recovery  against  the  railroad  company  for 
the  loss." 

In  this  case  the  alleged  assignment  to  the  insurance  company 
covered  only  that  portion  of  the  total  loss  as  was  paid  to  the  as- 
signor by  the  insurance  company.  It  is  well  settled  that  the 
wrongful  act  by  the  defendant  company  in  the  burning  of  the 
barn,  etc.,  was  single  and  indivisible,  and  gives  rise  to  but  one 
liability.  Aetna  Insurance  Co.  v,  Hannibal  &  St.  Joseph  R.  Co., 
3  Dill.  2,  Fed.  Gas.  No.  96;  Hesser  v.  Johnson,  13  Okla.  53, 
74  Pac.  320.  See,  also,  Chicago,  etc.,  v.  Pullman,  etc.,  139  U.  S. 
79,  11  Sup.  Ct.  490,  35  L.  Ed.  97;  Pennsylvania  v.  Mannheim 
(D.  C.)  56  Fed.  303;  Southern  Bell  Telephone  Co.  v.  Watts,  66 
Fed.  464,  13  C.  C.  A.  579;  Sun.  Mut.  Fire  Ins.  Co.  v.  Mississippi 
Valley  Co.  (C.^C.)  17  Fed.  923;  In  re  Harris,  57  Fed.  247,  6  C. 
C.  A.  320;  Hail  v.  Railroad,  13  Wall.  367,  20  I..  Ed.  594.  Hence, 
it  appears  that  in  any  event,  whether  as  assignor  of  the  alleged 
claim,  or  whether  as  subrogated  to  the  rights  of  the  assured,  the 
plaintiff  Franklin  Shutt  was  a  proper  party  plaintiff.  ^\s  the  as- 
sured he  was  the  trustee  for  the  assurer  for  whatever  amount  was 
paid  by  it  to  him  under  said  policy.  With  the  matter  of  adjust- 
ment or  settlement  between  them  the  defendant  had  no  concern. 
If  the  assurer  did  not  elect  to  intervene  and  have  the  amount 
awarded  to  it  in  that  action,  but  preferred  to  await  the  result  of 
the  action,  relying  upon  an  accoimting  with  the  assured  as  to  its 
subrogated  rights^  that  could  not  prejudice  the  plaintiff  in  error. 
Further,  if  the  assured  executed  the  assignment  as  alleged,  he  was 
a  proper  party  to  prosecute  the  suit  for  himself,  and  also  for  the 
use  and  benefit  of  the  insurance  company,  as  the  action  was  single 
and  indivisible,  not  being  separable. 

The  defendant  in  its  answer  insisted  that  the  entire  action 
had  been  assigned.  There  was  no  evidence  offered  to  that  effect. 
The  only  attempt  made  tended  to  show  an  assignment  pro  tanio; 
but  in  no  event  is  the  plaintiff  in  error  in  an  attitude  to  com- 
plain.   When  the  original  petition  was  filed,  the  plaintiff  Franklin 
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Shutt  and  the  St.  Paul  Fire  &  Marine  Insurance  CJompany  were 
joined  as  plaintiffs.  Defendant  then  insisted  that  there  was  a  de- 
fect of  parties  plaintiff,  which  contention  was  sustained.  In  the 
last-amended  petition  the  insurance  company  is  joined  in  the  caption 
as  a-  coplaintiff  with  Franklin  Shutt  and  the  relief  prayed  for  is 
solely  in  behalf  of  Franklin  Shutt.  Under  any  contingency  the 
plaintiff  Franklin  Shutt  is  a  proper  plaintiff  to  recover  in  this 
action,  and,  the  insurance  company  being  joined  therein,  under 
the  record  in  this  case  the  plaintiff  in  error  is  amply  protected. 
The  insurance  company  will  not  be  heard  in  any  other  tribimal, 
in  any  other  action,  to  complain  against  the  plaintiff  in  error. 
It  is  of  no  consequence  to  it  as  to  what  settlement  may  be  made 
between  the  insurance  company  and  the  plaintiff  Franklin  Shutt. 
The  insurance  company  was  joined  in  the  caption  of  the  petition 
with  the  plaintiff  Franklin  Shutt,  and  there  i?  no  question  raised, 
either  by  motion,  demurrer,  or  answer,  as  to  the  last-amended  peti- 
tion in  regard  to  misjoinder  of  parties  or  caiises  of  action,  or  of 
defect  of  parties.  Such  question,  not  so  taken  advantage  of  in 
apt  time,  is  waived.  Choctaw,  Oklahoma  &  Gulf  R,  Co,  v.  Bur- 
gess,  21  Okla.  653,  97  Pac.  271. 

There  appearing  no  error  in  the  record  prejudicial  to  the 
rights  of  plaintiff  in  error,  the  judgment  of  the  lower  court  is  af- 
firmed. 

Kane,  C.  J.,  and  Hayes  and  Turner,  J  J.,  concur;  Dimn,  J., 
who,  having  been  of  counsel  in  the  lower  court,  did  not  sit. 
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Atchison,  T.  &  S.  F.  Rt.  Co.  v.  Jandera. 

No.  2174,  Okla.  T.     Opinion  Filed  June  8.  1909. 
(104  Pac.  339.) 

1.  RAILROADS — Injuries  to  Persons  at  Stations — Implisd  Invitation. 
One  paasins  alonsr  a  recosrnized  way  leading  from  a  public  street 
over  the  station  grounds  of  a  railroad  company  to  its  station 
platform,  for  the  purpose  of  mailing  a  letter  on  one  of  defendant's 
trains,  is  there  by  implied  invitation  of  defendant. 

2.  SAME — Psrsons  Mailing  Lsttsrs  on  Trains.  It  is  the  duty  of  a 
railroad  company  which  carries  mail  under  contract  with  the 
United'  States,  and  by  whose  regulation  postal  clerks  on  mail 
trains  are  required  to  receive  mail  matter  on  the  mail  car  while 
stopping  at  stations  along  its  route,  to  use  reasonable  care  to 
keep  in  a  reasonably  safe  condition  a  recognised  way  over  its 
grounds  to  its  station  platform,  and  a  failure  so  to  do,  resulting 
in  personal  injury  to  one  passing  along  said  way  for  the  purpose 
of  mailing  a  letter  on  one  of  defendant's  mail  trains  upon  its 
arrival,  is  actionable  negligence. 

(Syllabus  by  the  Court.) 

Error  from  District   Court,  Noble   County;  Bayard   T.  Hainer, 

Judge. 

Action  by  Frank  J.  Jan(iera  against  the  Atchison^  Topeka  & 
Santa  Fe  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Henry  E.  Asp,  Charles  H,  Woods,  and  George  3/.  Oreen,  for 
plaintiff  in  error. 

Henry  8.  Johnston,  for  defendant  in  error,  citing :  Graves  v, 
Thomas,  95  Ind.  361;  Beck  v.  Carter,  68  N.  Y.  283;  Harriman 
V.  Pittsburg,  etc.,  Ry.  Co,,  45  Ohio  St.  11 ;  Lepniclc  v.  Oaddis,  72 
Miss.  200;  DeTarr  v.  Brewing  Co.  (Kan.)  61  Pac.  689;  Sanders 
V.  Reister  (Dak.)  46  N.  W.  680;  Baltimore  &^P.  R.  Co.  v.  Cum- 
berland, 176  U.  S.  232. 

TuHNBB,  J.  This  is  an  action  to  recover  damages  for  per- 
sonal injuries  brought  by  Frank  J.  Jandera,  defendant  in  error, 
plaintiff  below,  on  November  11,  1905,  against  the  xVtchison,  To- 
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]i€ka  &  Santa  Fe  Bailway  Company,  plaintiff  in  error,  defendant 
below,  in  the  district  court  of  Noble  county.  The  petition  sub- 
stantially states  that  defendant  owns  and  operates  a  line  of  rail- 
way through  the  city  of  Perry  in  this  state,  with  its  main  track, 
side  tracks,  and  station  grounds  within  said  city ;  that  said  grounds 
are  bounded  on  the  north  by  C  street  and  on  the  south  by  B  street; 
that  on  September  28,  1905,  upon  -said  grounds,  and  a  few  feet 
north  of  B  street  and  defendants  passenger  depot,  defendant  did 
have,  keep,  and  maintain  a  "dangerous"  hole,  about  6  feet  wide, 
6  feet  long,  and  7  feet  deep,  walled  with  stone ;  that  several  weeks 
prior  to  said  date  defendant  negligently  kept  said  hole  open,  ex- 
posed, and  uncovered,  and  failed,  neglected,  and  refused  to  guard 
or  cover  same,  or  place  a  light  or  other  warning  at  or  in  its  vi- 
cinity; that  defendant  being  wholly  unaware  of  its  existence,  and 
that  the  line  of  travel  from  B  street  to  the  depot  grounds  was 
in  any  manner  obstructed,  and  desiring  to  go  from  B  street  to 
the  depot  grounds  on  business,  did,  about  half  past  10  o'clock  at 
night,  pass  along  B  street  and  upon  the  premises  of  defendant, 
and  fall  head  first  into  said  hole,  to  his  damage  $13,120,  for  which 
he  prays  judgment.  For  answer  defendant  filed  a  general  denial ; 
alleged  that  plaintiflPs  said  entry  upon  its  right  of  way  was  with-' 
out  license,  permission,  invitation,  or  knowledge  of  defendant; 
that  at  the  time  plaintiff  was  a  trespasser,  and  was  injured  as  a 
result  of  his  own  recklessness  and  want  of  due  care,  and  without 
any  negligence  or  want  of  due  care  on  the  part  of  defendant. 
There  was  trial  to  a  jury,  which  resulted^in  a  judgment  for  plain- 
tiff for  $820,  and,  after  motion  for  a  new  trial  filed  and  overruled, 
defendant  brings  the  case  here  by  petition  in  error  and  case-made 
for  review. 

As  the  chief  assignment  of  error  is  that  the  court  erred  in 
refusing  to  instruct  the  jury  to  return  a  verdict  in  favor  of  de- 
fendant, we  will  determine  whether  the  evidence  was  sufficient  to 
take  the  question  of  negligence  to  the  jury.  Resolving  all 
controverted  questions  of  fact  in  favor  of  plaintiff,  the  evidence 
discloses   that   defendant's  railroad   runs    through    Perry    on    a 
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straight  line  northeast  and  southwest,  crossing  B  and  C  streets 
running  east  and  west.  Sixth  street^  being  the  first  running  north 
and  south,  west  of  its  trackage  between  B  and  C  streets,  consists 
of  a  main  track  and  two  side  tracks  a  few  feet  east  and  a  house 
track  some  60  feet  west  of  the  main  track.  Between  the  main 
track  and  house  track  and  near  C  street  is  its  depot  facing  the 
main  track,  with  a  platform  16  feet  wide,  extending  along  said 
track  from  C  street  to  within  about  20  feet  of  the  north  line  of 
B  street.  That  the  usual  avenue  of  approach  to  said  depot  and 
platform  was  from  C  street.  That  for  years,  and  until  a  short 
time  prior  to  the  injury  complained  of,  pedestrians  were  in  the 
habit  of  passing  to  and  from  the  south  end  of  said  platform  over 
a  strip  of  land  from  B  street  between  the  main  and  house  tracks,  and, 
for  the  purpose  of  unloading  freight  from  cars'  standing  on  said 
house  track,  wagons  were  in  the  habit  of  driving  from  B  street 
northward  along  the  west  of  said  track,  and  between  it  and  the 
said  platform.  Teams  also  approached  said  track  and  platform 
from  C  street  west  of  the  freighthouse,  which  was  about  midway 
between  said  streets  and  west  of  said  house  track.  That  a  short 
time  prior  to  the  injury  complained  of  defendant,  preparatory  to 
erecting  a  water  tank  at  the  south  end  of  said  platform,  caurte<l  a 
pile  of  brick  to  be  placed  south  of  its  south  end  in  B  street,  a 
few  feet  south  of  its  north  line,  around  a  signpost  marked  "Rail- 
road Crossing,"  also  a  long  pile  of  crushed  rock  some  2  or  3  feet 
high  west  of  said  pile  of  brick  and  east  of,  and  within  a  few  feet 
of,  said  house  track,  and  between  the  south  end  of  said  platform 
and  the  north  line  of  B  street  caused  a  circular  excavation  to 
be  made  some  20  feet  in  diameter,  and  filled  the  same  with  crushed 
rock  to  an  elevation  of  some  2  feet,  and  within  about  4  feet  of 
said  main  track.  It  also  caused  to  be  dug  upon  its  said  right  of 
way,  close  to  the  circular  foundation,  and  within  10  feet  of  the 
north  line  of  B  street,  and  about  35  feet  from  the  center  of  said 
main  track,  a  frost  box  4  feet  4  inches  square  and  5  or  6  feet 
deep  walled  with  stone,  said  walls  projecting  several  inches  above 
the  ground.     That  said  obstacles  so  placed  completely  cut  off  ap- 
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proach  to  said  platform  from  B  street  across  the  strip  of  land 
aforesaid^  except  by  pedestrians.  These  were  the  physical  condi- 
tions on  defendant's  right  of  way  at  the  scene  of  the  injury  on  the 
night  it  occurred.  Plaintiff  on  that  night  arrived  in  Perry  from 
his  home  in  the  country  about  7:30  p.  m.  About  10:30  p.  m. 
he,  desiring  to  see  a  friend  at  the  electric  light  plant  located  in 
the  south  city  limits  and  east  of  these  tracks,  started  from  the 
corner  of  C  street,  passed  south  along  Sixth  street  nearly  to  B 
street,  where,  for  the  purpose  of  mailing  a  letter  on  defendant's 
passenger  train  carrying  the  south-going  mail,  which  he  thought 
was  about  due,  turned  east  'and  crossed  lots  to  B  street,  passed 
along  said  street  near  to  a  point  thereon  intersected  by  defendant's 
main  tirok,  and  stopped  at  said  sign  marked  "Railroad  Crossing,^* 
and,  seeing  to  the  north  what  he  thought  to  be  the  light  of  the 
train,  attempted  to  reach  said  platform  by  passing  to  the  right 
around  said  circular  foundation,  and  stumbled  and  turned  on  his 
way  to  said  platform  around  said  circular  foundation  to  the  left, 
fell  over  the  projecting  wall  of  said  open  frost  box  and  into  the 
seme,  the  existence  of  which  was  unknown  to  him,  and  which  was 
not  guarded,  nor  its  presence  indicated  by  light  or  signal  of  any 
kind,  and  was  seriously  injured. 

In  support  of  its  contention  it  is  urged  by  defendant  that  at 
the  time  of  his  injury  plaintiff,  not  being  upon  its  right  of  way  by 
defendant's  invitation,  express  or  implied,  but  for  the  purpose  of 
mailing  a  letter  on  the  train,  which  was  a  matter  of  his  own  con- 
venience, was  a  trespasser,  or  at.  most  a  licensee,  toward  whom  de- 
fendant owed  no  duty  except  to  refrain  from  willfully  or  wanton- 
ly injuring  him.  As  the  evidence  does  not  tend  to  show  willful 
or  wanton  injury,  we  are  constrained  to  believe  the  point  well 
taken,  imless  plaintiif  can  show  an  invitation  express  or  implied, 
to  come  upon  the  premises  as  he  did,  and  the  question  for  us  to  ' 
determine  is  whether  under  the  facts  such  invitation  can  fairly  be 
inferred.  If  so,  defendant  is  liable,  and  the  judgment  of  the  trial 
court  must  be  sustained;  otherwise  not.     The  test  as  to  whether 
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or  not  such  invitation  may  be  implied  is  said,  by  Mr.  Campbell  in 
his  work  on  Negligence,  to  be: 

"The  principle  appears  to  be  that  invitation  is  inferred  where 
there  is  a  common  interest  or  mutual  advantage,  while  a  license 
is  inferred  where  the  object  is  a  mere  pleasure  or  benefit  of  the 
person  using  it/' 

It  is  useless  to  multiply  authorities  in  support  of  this  rule 
since  the  same  has  been  quoted  approvingly  by  this  court  in  4., 
T.  &  S,  F.  Ry.  Co,  v.  Cogswell,  23  Okla.  181,  99  Pac.  923,  and 
Faurot  v,  Oklahoma  Wholesale  Grocery  Company,  21  OWa.  104, 
95  Pac.  463,  17  L.  R.  A.  (N.  S.)  136. 

Applying  these  principles  to  the  case  at  bar,  it  will  be  seen 
that  defendant  was  under  contract  with  the  govemmeA  of  the 
United  States  to  transport  the  mails  on  this  particular  train;  that 
it  was  doing  so  according  to  the  laws  of  the  United  States;  that 
it  had  a  mail  car  attached  to  its  train,  with  a  mail  agent  or  postal 
clerk  in  charge,  and  handled  tlie  same  pursuant  to  rules  and  reg- 
ulations imposed  by  the  post  office  department,  of  which  we  will 
take  judicial  notice  (Caha  v.  U.  S.,  152  U.  S.  211,  14  Sup.  Ct 
513,  38  L.  Ed.  415) ;  that  under  instructions  from  said  depart- 
ment it  was  the  duty  of  said  clerk  to  receive  any  mail  presented 
•to  him,  if  properly  prepaid  by  stamps,  on  said  mail  car  at  stations 
along  its  route,  when  offered  by  any  member  of  the  public  (Pos. 
I^ws  4;  Reg.  [190«J  tit.  7,  c.  1,  §  1145,  and  tit.  8,  c.  3,  §  1486; 
Rev.  St.  U.  S.  §  3988  [U.  S.  Comp.  St.  1901,  p.  2714]);  that 
plaintiff,  at  the  time,  was  making  his  way  to  defendant's  plat- 
form over  a  recognized  way  of  approach  from  B  street  for  the 
purpose  of  making  an  offer  of  mailable  matter  to  said  clerk,  and 
thereby^  transact  business  with  defendant  when  its  train  should  ar- 
riv^^rfender'  to  it,  in  the  shape  of  the  stamps  on  his  letter,  in- 
direct payment  for  the  service  of  transportation  which  he  was 
about  to  ask  it  to  perform,  and  which  it  had  no  right  to  refuse. 
In  thus  attempting  to  pass  from  B  street  to  the  platform  and  on 
to  the  mail  car  when  it  should  arrive  plaintiff  was  neither  a  tres- 
passer nor  licensee,  but  was  there  by  the  implied  invitation  of  de- 
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fendant  to  transact  business  which  defendant  had  undertaken  to 
do  for  him,  for  compensation  to  be  paid  by  the  government.  Un- 
der the  circumstances  defendant  owed  him  the  duty  to  exercise 
reasonable  care  to  provide  a  reasonably  safe  passageway  from  B 
street  to  its  platform  and  mail  car,  and  its  failure  so  to  do  was 
actionable  negligence.  26  Am.  &  Eng.  Enc.  of  Law,  506^  607, 
and  cases  cited. 

Hale  V.  Grand  Trunk,  etc,  Ry,  Co,  60  Vt.  605,  15  Atl.  300, 
1  L.  R.  A.  187,  was  a  suit  in  damages  for  personal  injuries.  There 
was  judgment  pro  fonna  for  plaintiff  in  the  county  court,  and  the 
<»use  passed  to  the  Supreme  Court.     That  court  said : 

"On  November  2,  1885,  the  defendant  was  operating  a  rail- 
way from  Portland,  Me.,  to  Canada  Line,  and  had  a  station  at 
Berlin  Falls,  N.  H.  As  such,  it  was  carrying  th^  mail  on  its 
mail  trains  for  the  United  States  government,  according  to  the 
laws  of  the  United  States,  and  pursuant  to  the  conditions  and  reg- 
ulations imposed  by  the  post  office  department,  at  a  fixed  compen- 
«ation.  The  plaintiff  on  that  evening,  in  attempting  to  go  to  its 
mail  train  while  stopping  at  the  station  at  Berlin  Falls,  for  the 
purpose  of  mailing  some  letters,  in  the  exercise  of  due  and  proper 
care,  fell  from  an  unguarded,  and  as  he  claims,  insufficiently  light- 
ed platform,  leading  from  the  station  to  the  train,  and  was  injured. 
By  the  regulations  of  the  post  office  department  it  was  then  the 
duty  of  postal  clerks  on  trains-carrying  the  mail  to  receive  at  the 
cars,  among  other  things  from  the  public,  letters  on  which  the 
postage  had  been  prepaid,  and  there  to  sell  stamps  with  which  to 
prepay  such  postage.  Hence,  as  a  part  of  the  service  which  the 
defendant  was  performing  for  the  government,  and  for  which  it 
was  receiving  compensation  from  the  government,  it  was  under 
a  duty  to  furnish  the  public  a  reasonably  safe  passage  to  and  from 
its  mail  train,  while  stopping  at  its  regular  stations,  for  the  pur- 
pose of  purchasing  stamps  and  mailing  letters.  The  plaintiff  was  a 
member  of  the  public,  and  was  attempting  to  pass  over  the  platform 
provided  by  the  defendants  to  the  mail  train  for  the  lawful  pur- 
pose of  mailing  two  letters.  By  accepting  the  carriage  of  the  mail 
for  the  government  the  defendant  became  under  the  duty  to  fur- 
nish him  a  reasonably  safe  passage  to  its  mail  train  for  the  purpose 
of  mailing  his  letters.  In  attempting  to  pass  over  the  platform 
to  its  mail  train  for  this  pui*pose  the  plaintiff  was  neither  a  tres- 
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passer,  intruder,  nor  loafer,  but  was  there  to  transact  business 
which  the  defendant  had  undertaken  to  do  with  him  for  a  com- 
pensation received  from  the  government,  *  *  *  in  fact  was 
there  at  the  invitation  of  the  defendant  to  transact  business  which 
it  had  been  hired  to  perform  for  and  with  him  by  the  govern- 
ment''— 
and  affirmed  the  judgment  of  the  county  court. 

Plaintiff  being  thus  rightfully  on  defendant's  premises,  its 
duty  to  him  was  clear.  This  court  in  A,,  T.  £  S.  P.  Ry,  Co.  v. 
Cogswell,  supra,  states  the  rule  thus : 

"On  the  other  hand,  one  who  goes  upon  the  premises  of  a  rail- 
way company  to  transact  business  with  it  or  its  agents,  or  to  trans- 
act business  in  the  operation  of  the  road,  or  who  is  there  by  in- 
vitation of  the  company,  express  or  implied,  is  lawfully  there, 
and  the  railway  company  owes  him  a  duty  of  using  ordinary  care 
in  the  construction  and  maintenance  of  its  depot  and  platforms 
to  avoid  injuring  him.  Bennett  v.  L.  &  N,  Ry.  Co,,  102  U.  S. 
577,  26  L.  Ed.  235.^' 

In  Christie  v.  Chicago,  etc,  Ry,  Co.,  61  Minn.  161,  63  N. 
W.  482,  plaintiff  went  to  defendant's  depot  with  a  baggage  check 
to  get  his  daughter's  trunk,  and  while  there  was  injured.  The 
court  said: 

"It  is  the  duty  of  a  railroad  company  to  keep  the  approach  to 
its  depot  and  platform  reasonably  convenient,  accessible,  and  safe 
for  the  ingress  and  egress  of  passengers,  and  for  the  public  right- 
fully and  properly  doing  business  with  it.  Buenemann  v.  St. 
Paul,  M,  &  M.  R,  Co.,  32  Minn.  390,  20  N.  W.  379.  In  such 
cases  the  highest  possible  degree  of  diligence  and  care  are  not  re- 
quired, but  the  law  imposes  upon  a  railroad  company  the  duty  of 
keeping  its  approaches  reasonably  safe  for  all  persons  using  them 
for  a  lawful  business  purpose ;  and  persons  so  using  such  approach- 
es have  a  right  to  assume  that  they  are  reasonably  safe." 

It  will  avail  defendant  nothing  to  contend  that  the  invitation 
thus  extended  to  plaintiff  to  transact  business  with  it  did  not  in- 
vite him  to  approacli  its  platform  and  train  by  way  of  B  street, 
and  over  the  strip  of  land  on  which  the  frost  box  was  located, 
for  the  reason  th#t  the  evidenc  discloses  that  defendant  had  held 
out  said  strip  of  land  to  the  public  for  years  as  a  proper  approach 
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and  recognized  way  to  its  said  platform,  and  was  under  obligation 
to  plaintiff,  as  a  member  of  the  public  lawfully  on  its  premises,  to 
use  a  reasonable  degree  of  care  to  keep  said  strip  of  land  in  a 
safe  condition  for  his  protection,  and  for  the  protection  of  all 
persons  who  might  lawfully  pass  over  it  on  their  way  to  transact 
business  with  the  defendant.      26  Am.  &  Eng.  Enc.  of  Law,  supra, 


^It  is  the  general  duty  of  railroad  companies  to  use  a  reason- 
able degree  of  care  to  keep  in  a  safe  and  convenient  condition,  for 
the  protection  of  all  persons  who  are  lawfully  upon  the  premi<?es 
for  the  transaction  of  business,  their  station,  platforms,  and  ap- 
proaches thereto  and  exits  therefrom,  and  such  ways  as  the  rail- 
road company  holds  out  to  the  public  as  proper  approaches  to  its 
station  platforms'' — 

citing  Cross  v.  Lake  Shore,  etc,  Ry,  Co.,  69  Mich.  363,  37  N.  W. 
361,  13  Am.  St.  Hep.  399;  Louisville,  etc.,  Ry.  Co.  v.  Hirsch,  69 
Miss.  126,  13  South.  244;  Delaware,  etc.,  Ry.  Co.  v.  Trautwein, 
62  N.  J.  Law,  169,  19  Atl.  178,  7  L.  R.  A.  435.  19  Am.  St.  Rep. 
442;  Beard  v.  Connecticut,  etc.,  Ry.  Co.,  58  Vt.  101. 

In  Cross  v.  Lake  Shore,  etc.,  Ry.  Co.,  supra,  plaintiff  sued  for 
injuries  received  by  a  fall  into  a  hole  upon  the  station  grounds  of 
the  defendant  at  Pittsford,  Mich.  The  facts  disclosed  that  plain- 
tiff was  a  passenger  on  one  of  defendant's  trains,  and  reached 
that  town  in  the  night.  It  wad  dark,  raining,  and  there  were  no 
lights  about  the  grounds  outside  the  depot ;  his  wife  was  with  him ; 
they  left  the  depot  to  go  to  her  residence,  and  to  reach  the  main 
street  of  the  village  they  had  to  go  east  from  the  depot;  on  his 
way,  and  while  on  the  grounds  of  the  company,  he  fell  into  a  hole 
on  a  recognized  way  used  by  the  public  going  to  and  from  the  de- 
pot, and  sustained  permanent  injuries.  The  trial  court  held  the 
defendant  liable,  and  the  judgment  was  sustained  by  the  Supreme 
Court,  which  in  passing  said: 

"This  diagonal  walk  being  a  recognized  way  to  and  from  the 
depot,  it  was  the  dutv  of  the  defendant  to  keep  it  reasonablv  safe. 
1  Ror.  R.  R.  476;  Smith,  Xeg.  (2d  Ed)  *126,  ♦ISS;  Cooley, 
Torts,  605;  Delaney  v.  Railroad  Co.,  33   Wis.   67;  Ilulburt  v. 
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Railroad  Co.,  40  N.  Y.  145;  Dillaye  v.  Railroad  Co,,  56  Barb.  (N. 
Y.)  30;  Qaynor  v.  Railway  Co.,  100  Mass.  208,  97  Am.  Dec.  96; 
Tobin  V.  Railroad  Co.,  59  Me.  183,  8  Am.  Rep,  415;  Hoffman  v. 
Railroad  Co.,  75  N.  Y.  605;  Cartwright  v.  Railway  Co.,  52  Mich. 
606,  18  N.  W.  380,  50  Am.  Rep.  274^'— 
and  in  the  syllabus  said : 

*T!t  is  the  duty  of  a  railway  company  to  keep  in  a  reasonably 
safe  condition  a  recognized  way  used  by  the  public  in  going  to 
and  from  its  depot.  A  hole  so  Jiear  a  recognized  way,  used  by 
the  public  in  going  to  and  from  a  railroad  depot,  that  a  man  in 
the  'ordinary  aberrations  of  traveF  might  fall  into  it  should  be 
guarded  by  the  company  to  prevent  such  an  accident.** 

It  haying  been  found,  in  effect,  by  the  jury  under  instructions 
not  excepted  to,  that  defendant  failed  in  its  duty  to  plaintiff  to 
UAe  a  reasonable  degree  of  care  to  keep  in  a  reasonably  safe  condi- 
tion the  recognized  way  over  its  grounds  from  B  street  to  its 
platform,  and  there  being  evidence  reasonably  tending  to  support 
the  verdict,  and  none  from  wliich  we  could  say  as  a  matter  of  law 
that  plaintiff  was  guilty  of  contributdry  negligence,  the  judgment 
of  the  lower  court  is  affirmed. 

All  the  Justices  concur. 


Muskogee  Crystal  Ice  Co.  v.  Riley  Bros. 

No.  905.     ODlnion  Filed  Jannarv  l.^.  1909. 

Rehearing  Denied  May  10,  1910. 

(108  Pac  629.) 

WAREHOUSEMEN-^'Ordinary  Care.''  In  the  protection  and 
care  of  property  intrusted  to  them,  it  is  the  duty  of  warehouse- 
men to  use  ordinary  care,  which  is  such  care  and  diligence  as 
ordinarily  prudent  persons  in  that  business  are  accustomed  to 
exercise  towards  such  property. 

WAREHOUSEMEN — Injury  to  Goods — Qusstiont  for  Jury. 
Whether  the  defendant  used  ordinary  care  in  the  case  at  bar 
was  a  question  for  the  Jury,  and,  the  Jury  having  found  against 
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It  on  evidence  reasonably  tendin«r  to  mipport  such  a  flndinff,  their 
verdict  is  conclusive 

(Syllabus  by  the  Court.) 

Appeal  from  the  United  States.  Court  for  the  Western  District  of 
the  Indian  Territory;  William  R.  Lawrence,  Judge. 

Action  by  Riley  Brothers  against  the  Muskogee  Crystal  Ice 
Company.  Judgment  for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

W,  F,  Schuermyer  and  Maxey  &  Runyan,  for  plaintiflE  in  er- 
ror. 

Davis  &  White,  for  defendants  in  error. 

Kanb^  J.  This  was  an  action  brought  by  the  defendants  in 
error,  plaintiffs  below,  against  the  plaintiff  in  error,  defendant  be- 
low^ for  damages  claimed  to  have  been  sustained  by  plaintifb, 
who  placed  certain  meats  in  the  cold  storage  warehouse  of  the  de- 
fendant. The  plaintiffs  for  cause  of  action  alleged,  in  substance, 
that  in  May,  1905,  they  orally  contracted  with  the  defendant  com- 
pany to  store  meat  in  one  of  the  rooms,  in  its  cold  storage  plant, 
and  stated  the  contract  to  be  as  follows: 

**For  and  in  consideration  of  the  sum  of  $20  to  be  paid  each 
month  by  the  plaintiffs  to  the  defendant,  the  said  defendant  com- 
pany agreed  to  furnish  plaintiffs  cold  storage  in  which  to  store 
meat  to  be  used  by  them  in  conducting  their  business  as  above 
stated.  Said  defendant  through  its  officers  or  agents  guarantee- 
ing that  any  meat  placed  by  plaintiff  in  the  cold  storage  so  fur- 
nished by  the  defendant  would  be  properly  cared  for  and  preserved.*' 

Then  follow  allegations  to  the  effect  that  the  plaintiff  placed 
in  the  cold  storage  about  50  dressed  beeves,  which  were  fresh  and 
in  good  condition;  that  owing  to  latent  defects  in  said  cold  stor- 
age, namely,  that  the  room  was  lined  with  lumber  which  was  not 
properly  seasoned  for  use  in  cold  storage,  and  gave  off  a  pine  or 
other  odor  which  was  absorbed  by  the  fresh  meat,  rendering  the 
^me  valueless,  and  that  said  cold  storage  was  not  properly  aired 
and  cooled  before  the  meat  was  placed  therein,  and  did  not  pre- 
serve the  meat  as  represented  and  guaranteed  by  the  defendant 
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company,  and  as  a  consequence,  all  of  said  50  beeves  placed  in 
said  cold  storage  became  tainted,  spoiled,  and  unfit  for  use. 

The  defendant  answered,  first,  by  denying  specifically  every 
allegation  in  the  complaint;  and  further  alleged,  in  substance: 
That  during  the  spring  of  1905  it  erected  a  cold  storage  plant  in 
the  city  of  Muskogee,  Okla.;  that  before  the  same  was  completed 
a  man  by  the  name  of  Morrow,  who  was  then  running  a  meat  mar- 
ket in  the  city  of  Muskogee,  known  as  the  "East  Side  Meat  Mar- 
ket,'*.  applied  to  it,  the  defendant,  for  space  in  which  to  store 
meat  to  be  used  in  his  meat  market.  The  defendant  rented  to 
him  one-half  of  one  of  the  rooms  in  said  cold  storage  plant  for 
the  sum  of  $20  per  month.  That  the  only  thing  that  it  agreed  to 
furnish  was  the  one-half  of  said  room,  and  keep  the  temperature 
proper  for  the  preservation  of  the  meat  stored  therein.  That  it 
(the  defendant)  had  nothing  whatever  to  do  with  the  storing  of 
the  meai  in  said  room,  and  had  nothing  to  do  with  taking  it  out. 
That  it  did  not  guarantee  anything  but  to  keep  the  room  at  the 
proper  temperature;  that,  after  renting  same  to  said  Morrow,  the 
plaintiffs  herein^  Riley  Brothers,  bought  out  the  business  of  the 
Bald  Morrow,  and  succeeded  to  the  rights  of  the  said  Morrow  under 
his  said  contract  to  use  said  space  in  said  cold  storage  plant,  and 
did  use  the  same  for  some  time  thereafter.  That  defendant  at  no 
time  made  any  representations,  promises,  or  contract  with  the 
plaintiffs,  other  than  the  one  made  with  the  said  Morrow,  and 
that  it  has  fully  carried  out  its  contract  in  every  respect,  and  that 
if  plaintiffs  suffered  any  damage  it  was  on  account  of  their  own 
fault  and  negligence,  and  not  on  account  of  any  dereliction  on  the 
part  of  defendant. 

Upon  the  issues  thus  formed,  the  parties  went  to  trial  on 
the  13th  day  of  April,  1907,  before  the  court  and  a  jury,  which 
trial  resulted  in  a  verdict  for  the  plaintiffe  in  the  sum  of  $350. 

The  verdict  being  for  the  plaintiffs,  where  there  is  any  par- 
ticular difference  between  the  parties  as  to  the  facts,  they  must  l)e 
resolved  against  the  defendant.  The  evidence  shows  that  the 
meat  was  placed  in  cold  storage  by  the  plaintiffs,  and  that  it  was 
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spoiled  by  becoming  impregnated  with  a  strong  taste  of  pine  or 
some  other  pungent  wood  while  thus  stored.  There  was  no  con- 
tention that  the  temperature  was  not  kept  at  the  proper  degree 
of  coldness  to  preserve  the  meat,  and  the  defendant  contends  that 
was  all  the  duty  it  owed  the  plaintiffs.  It  seems  to  be  the  general 
rule  that,  although  •  a  warehouseman  is  under  no  obligation  to 
make  his  building  secure  from  all  possible  contingencies,  yet  it  ■ 
must  be  reasonably  and  ordinarily  safe  against  common,  ordinary 
occurrences,  and  he  is  liable  where  injury  results  from  a  lack  of 
reasonable  skill  and  diligence  in  its  construction.  Cowles  ei  ah 
V.  Pointer,  26  Miss.  253 ;  Neal  &  Co.  v.  Wilmington,  etc.,  R.  Co, 
53  X.  C.  482;  Qodley  v.  Hagerty,  20  Pa.  387,  59  Am.  Dec.  731; 
Waidcn  et  al.  v.  Finch  ei  al,  70  Pa.  460;  Wilson  et  al  v,  Kelly,. 
52  III  App.  124.^ 

In  the  protection  and  care  of  property  intrusted  to  them,  it 
is  the  duty  of  warehousemen  to  use  ordinary  care,  which  is  such 
care  and  diligence  as  ordinarily  prudent  persons  in  that  business 
are  accustomed  to  exercise  towards  such  property.  Whether  the 
defendant  used  ordinary  care  in  the  case  at  bar  was  a  question  for 
the  jury,  and,  the  jury  having  tound  against  it  on  evidence  rea- 
sonably tending  to  support  such  finding,  their  verdict  is  conclus- 
ive. There  was  also  conflicting  evidence  on  the  question  as  to 
what  the  contract  really  was ;  the  plaintiff  testifying  that  he  placed 
the  meat  in  the  cold  storage  in  good  order,  and  that  the  warehouse- 
man was  to  take  care  of  it.  The  defendant  and  others  testified 
that  the  meat  was  stored  under  a  contract  to  the  effect  that  it 
would  keep  the  cold  storage  at  the  proper  temperature.  On  this 
proposition  the  jury  foimd  in  favor  of  the  plaintiffs,  and,  there 
being  evidence  reasonably  tending  to  support  the  finding,  it  must 
be  held  to  be  conclusive. 

The  case  at  bar  is  in  a  good  many  respects  similar  to  the 
case  of  Leidy  v.  Quaker  City  Cold  Storage  &  Warehouse  Com- 
pany, 180,  Pa.  323,  36  Atl.  861.  In  that  case  Mr.  Justice  Green, 
who  delivered  the  opinion  of  the  court,  says: 

"In  an  action  against  the  owner  of  a  cold  storage  warehouse 

Digitized  by  CjOOQ IC 


118      SUPBEME  COURT  OF  OKLAHOMA. 

Arkansas  Building  St  Loan  Ass'n  v.  C.  C.  Pottengrer  Drag  Co. 

to  recover  damages  for  the  I068  of  chickens  and  sqnabs  injured 
by  mould  and  decay^  it  is  not  necessary  to  prove  some  specific  act 
of  negligence  which  produced  the  injury;  but  the  case  is  for  the 
jury,  where  the  evidence  for  the  plaintiff  tends  to  show  that  the 
chickens  and  squabs  were  in  good  condition  when  they  were  placed 
in  the  warehouse,  that  they  were  mouldy  and  rotten  when  taken 
therefrom,  that  the  room  where  they  were  "fcept  was  damp  and 
would  cause  rot,  notwithstanding  the  fact  that  the  chickens  and 
squabs  had  been  previously  stored  in  another  warehouse  for  a 
year,  and  the  evidence  offered  by  the  defendant  tends  to  show 
that  the  temperature  of  its  warehouse  was  never  above  22  degrees, 
that  its  machinery  was  the  best  of  its  kind,  and  never  out  of  order, 
and  that  plaintiffs  goods  were  treated  the  same  as  all  others  of  a 
similar  kind/' 

We  believe  the  above  case  is  decisive  of  the  point  raised  by 
plaintiff  in  error  in  the  case  at  bar. 

The  judgment  of  the  court  below  is  affirmed. 

All  the  Justices  concur. 


ABKA.NSAS  Building  &  Loan  Ass'n  v.  C.  C.  Pottenger  Drug  Co. 

No.  2185,  Okla.  T.     Opinion  Filed  January  13,  1909. 

(99  Pac.  685.) 

BUILDING  AND  LOAN  ASSOCIATIONS— Application— Withdrawal— 
Sufficiency.  In  a  case  where  a  written  application  for  stock  is 
made  to  a  building  and  loan  association,  with  the  understanding 
and  agreement  that  such  .stock  is  not  to  be  issued  or  the  money 
advanced  to  cover  assessments  and  dues  appropriated,  unless  a 
loan  is  granted  in  accordance  with  such  application  and  corre- 
spondence conducted  by  such  applicant  direct  with  the  associ- 
ation the  verbal  withdrawal  or  rescission  of  such  application  to 
the  secretary  of  a  local  board  of  such  association  who  is  without 
authority  in  the  promises,  and  which  is  not  shown  to  have  been 
communicated  to  his  principal,  is  not  sufficient  to  effect  a  rescis- 
sion and  entitle  applicant  to  a  return  of  the  funds  advanced 
and  earned  after  allowance  in  accordance  with  the  terms  of  the 
application. 

(Syllabus  by  the  Court) 
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Error  from  District  Court,  Pottawatomie  County;  M.  C.  Oarher, 

Trial  Jiidge,, 

Action  by  the  C.  0.  Potten^er  Drug  Company  against  the 
Arkansas  Building  &  Loan  Association.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Reversed. 

Flynn  &  Ames  and  R.  A,  Kleinschmidt,  for  plaintiff  in  error* 
Blakeney  <t  Mazey  and  Joe  M.  Adam*.  Jr..  for  defendant  in 
error. 

No  briefs  reached  the  reporter. 

Dunn,  J.  This  action  was  begun  in  the  district  court  of 
Pottawatomie  county  by  the  C.  C.  Pottenger  Drug  Company,  de- 
fendant in  error,  filing  its  petition,  in  which  it  prayed  a  judgment 
against  the  Arkansas  Building  &  Loan  Association  perpetual,  a 
foreign  corporation,  in  the  sum  of  $300  and  costs.  As  a  founda- 
tion for  plaintiff's  claim,  it  stated  in  its  petition  that  in  the  month 
of  February,  1903,  being  desirous  of  securing  a  loan  of  $10,000 
from  the  defendant,  it  deposited  with  it  the  sum  of  $300  for  the 
purpose  of  buying  certain  stock  which  was  not  to  be  used  by  the 
defendant  except  on  the  condition  that  the  loan  requested  would 
be  granted;  that  in  the  same  month,  the  plaintiff  not  receiving 
any  definite  information  relative  to  the  said  loan  and  the  stock 
not  having  been  issued,  the  plaintiff  notified  defendant  by  a  letter 
addressed  to  it  at  Little  Bock,  Ark.,  which  is  the  home  office,  not 
to  issue  the  stock,  but  to  return  the  $300  received  by  it.  Plain- 
tiff further  averred  that,  notwithstanding  the  notice  thus  given, 
the  defendant  issued  the  plaintiff  certain  pretended  shares  of 
stock,  and  failed  and  refused  to  return  plaintiff's  money.  De- 
fendant filed  an  answer,  the  only  portion  of  which  insisted  on  in 
this  court  is  embraced  in  a  general  denial.  On  the  trial  before  a 
jury  verdict  was  returned  in  favor  of  plaintiff,'  and  judgment  en- 
tered thereon,  to  secure  a  reversal  of  which  defendant  prosecuted 
proceedings  in  error  in  the  Supreme  Court  of  the  Territory  of 
Oklahoma,  and  the  same  now  comes  to  us  for  our  consideration  by 
virtue  of  our  succession  to  that  court. 
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There  is  very  little  actual  conflict  in  the  material  elements 
entering  into  this  controversy.  With  the  exception  of  one  fea- 
ture to  be  presently  noticed  and  dealt  with,  the  foundation  of 
the  rights  of  all  the  parties  rests  within  certain  written  documents 
and  letters  which  have  been  introduced  and  appeared  in  the  rec- 
ord. It  appears  that  in  1903  the  Pottenger  Drug  Company,  which 
will  hereafter  be  denominated  the  **Drug  Company,"  being  desirous 
of  erecting  a  business  building  in  the  city  of  Shawnee,  applied 
to  the  defendant,  the  Arkansas  Building  &  Loan  Association, 
which  will  hereafter  be  dominated  the  "Loan  Association,"  for  a 
loan  to  enable  it  to  build.  There  is  no  question  but  that  it  was 
to  secure  a  loan  of  money  that  induced  the  Drug  Company  to 
enter  into  negotiations  with  the  lioan  Association,  and  not  any 
intention  on  its  part  to  purchase  its  stock  as  an  investment.  In 
pursuance  of  this  understanding,  the  Drug  Company,  as  appears 
from  the  documents,  on  the  9th  day  of  February,  1903,  signed  the 
following  application  for  a  loan: 

"Shawnp^,  Oklahoma,  Feb.  9,  1903.  To  the  President  and 
Directors  of  the  Arkansas  Building  and  Loan  Association,  Per- 
petual, Little  Rock,  Arkansas — Gentlemen:  The  undersigned 
having  heretofore  entered  into  contract  for  the  purchase  of  stock 
in  the  Arkansas  Building  and  Loan  Association,  Perpetual,  of 
Little  Rock,  Ark.,  ^separate  and  distinct  from  the  contract  here 
sought  to  be  made,'  and  having  purchased  such  stock  under  said 
contract,  and  having  undertaken  and  agreed  to  pay  dues  thereon 
as  prescribed  by  the  by-laws  of  said  association,  and  five*  cents 
per  share  as*  semiannual  ejrpense  assessments,  and  to  continue  the 
payment  of  sucli  monthly  dues  and  semiannual  expense  assess- 
ment from  the  date  of  said  stock  to  its  maturity,  which  said  monthly 
dues  and  semiannual  expense  assessments  have  been  fully  paid  to 
this  date,  under  and  in  pursuance  of  said  contract  and  the  by- 
laws of  said  association;  and  the  undersigned,  agreeing  to  con- 
tinue said  payments  under  said  original  contract,  together  with 
interest  on  such  sum  of  money  as  may  be  advanced  upon  this  ap- 
plication until  the  said  stock  shall  arrive  at  par  value,  and  other- 
wise to  conform  to  the  by-laws  of  the  association  as  they  now 
exist  or  may  hereafter  be  altered,  now  hereby  makes  application 
to  hypothecate  and  pledge  400  shares  of  the  stock  of  said  associa- 
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tion  in  Class  A  of  Series  Xo.  purchased  as  aforesaid,  for 

an  advance  of  money  amounting  to  the  sum  of  $10,000.00,  said 
advance  to  be  made  in  conformity  to  the  rules  and  regulations  of 
said  association,  and  said  stock  to  be  cancelled  and  held  for  naught 
at  the  maturity  thereof,  and  for  the  faithful  performance  of  the 
contract  to  mature  said  stock  and  to  perform  all  the  obligations 
required  by  the  rules  and  regulations  of  said  association,  and  as 
additional  security  for  the  performance  of  said  obligations,  the 
undersigned  offers  a  mortgage  on  the  following  described  real 
estate,  situated  in  the  county  of  Pottawatomie,  and  Territory  of 
Oklahoma,  to  wit:  Lots  20  and  21,  block  23,  amended  plat  to 
the  city  of  Shawnee." 

Thereafter,  and  on  the  10th  day  of  February,  1903,  it  made 
the  following  application  for  stock  in  the  Loan  Association: 

^'Application  for  Stock.  280  Shares.  Series  No.  43.  Class 
A.  Certiiicate  No.  5234.  Dated  April  15th,  1903.  I.  C.  C.  Pot- 
tenger  Drug  Company,  of  the  town  of  Shawnee,  Oklahoma  Ter- 
ritory, do  hereby  subscribe  for  and  make  application  to  purchase 
:^80  shares  of  installment  stock  in  Class  A,  of  the  Arkansas  Build- 
ing and  Loan  Association,  Perpetual,  of  Little  Bock,  Arkansas, 
and  having  paid  the  first  month's  dues  and  expense  assessment, 
hereby  agree  to  pay  such  monthly  dues,  semiannual  expense  assess- 
ments, fines  and  other  charges  thereon,  as  may  be  required  by  the 
by-laws  of  said  association,  until  said  shares  of  stock  shall  mature 
and  arrive  at  the  par  value  of  $25.00  each.  This  subscription 
made  and  contract'  to  be  performed  in  conformity  with  the  by- 
laws of  said  association  as  they  now  exist  or  may  hereafter  be  al- 
tered. This  10  day  of  February,  1903.  C.  C.  Pottenger  Drug 
Company,'  Applicant. 

"Agenf  s  Eemarks :  Paid  in  full  3  months.  6.  M.  Christner, 
Agent. 

''Agents  are  not  authorized  to  collect  any  money,  except  the 
first  month's  dues  and  expense  assessment.  All  other  payments  to 
be  made  to  local  secretary  or  to  home  office.  Agents  have  no 
authority  to  promise  loans  or  state  a  time  in  which  stock  will 
mature.  The  contract  between  the  Association,  and  its  members 
18  stated  in  the  By-Laws  of  said  Association,  and  agents  have  no 
authorit}'  to  alter  or  amend  such  contract,  or  to  make  promises 
not  in  accordance  with  the  same/' 

Thereafter,  and  on  the  7th  of  April,  1903,  the  Drug  Com- 
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pany  made  another  application  sinrjilar  to  this,  with  the  exception 
that  it  was  for  500  phares.  6.  M.  Christner  was  secretary  of  the 
local  board  of  the  Loan  Association,  stationed  at  Shawnee.  On 
April  1st  the  Drug  Company  wrote  the  Loan  Association  as  fol- 
lows: 

*^Mr.  P.  W.  Christner  has  informed  ns  that  you  have  written 
him  to  the  effect  that  you  did  not  care  to  make  us  the  loan  of 
$10,000  on  our  building,  which  proposition  Mr.  Christner  had  pre- 
viously informed  us  that  you  had  accepted.  We  have  let  all  our  con- 
tracts on  the  strength  of  this  and  work  has  commenced  on  the  build- 
ing, and  you  will  realize  the  position  this  places  us  in.  We  will 
not  need  much  of  the  money  for  60  or  90  days,  and  as  the  building 
can  not  be  completed  before  5  or  6  months,  we  would  not  make 
any  heavy  demands  upon  you.  We  are  willing  to  pay  as  much  as 
$300.00  per  month  on  the  contract  as  we  are  anxious  to  pay  same 
out  as  soon  as  possible.  We  trust  you  will  reconsider  this  and 
make  us  the  loan,  as  we  beg  to  assure  you  the  facts  are  as  stated 
above.  We  feel  that  if  you  did  not  want  our  loan  the  time  to 
have  declined  same  was  when  we  made  application,  not  after  we 
had  been  notified  of  your  acceptance,  and  have  let  over  $14,000 
worth  of  contracts.  Trusting  to  hear  from  you  soon,  we  remain,'- 
etc. 

To  this  letter  the  Loan  Association  on  April  9,  1903,  an- 
swered as  follows: 

^^e  have  delayed  answering  your  esteemed  favor  of  the  1st 
inst.,  with  the  hope  that  we  might  see  our  way  clear  to  make  the 
loan  you  desire.  But  find  it  impossible  to  do  so  without  disap- 
pointing others  to  whom  stock  has  been  issued  and  whose  applica- 
tions have  been  granted.  Your  application  has  never  been  ac- 
cepted, but  instead  the  check  which  Mr.  Christner  sent  us  in  pay- 
ment of  dues^on  the  stock  which  you  proposed  to  purchase  has 
been  twice  returned  to  him  and  our  reasons  given  for  so  doing. 
We  do  not  want  to  take  your  money  without  giving  you  the  ac- 
commodations desired,  for  it  is  not  our  purpose  to  disappoint  peo- 
ple under  any  circumstances.  We  enclose  copies  of  letters  writ- 
ten Mr.  Christner  upon  the  subject,  which  will  fully  explain  our 
position.  An  application  is  never  accepted  or  a  loan  promised 
until  the  application  is  approved  by  our  board  of  directors.  At 
the  time  of  our  letter  of  Feb.  12th,  was  written  Mr.  Christner  it 
seemed  probable  that  one  or  two  large  loans  previously  figured  on 
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would  not  have  to  be  made,  and  if  such  proved  to  be  a  fact  it 
was  our  desire  to  then  consider  your  application,  but  it  soon  de- 
veloped that  we  would  be  unable  to  take  care  of  your  loan  on 
account  of  the  latere  number  of  loans  on  hand,  and  therefore  we 
returned  the  check  to  Mr.  Chrirtner  and  did  not  issue  the  stock/' 

On  the  15th  of  April,  1903,  the  Loan  Association  again  wrote 
to  the  Drug  Company  in  reference  to  the  same  matter  as  follows: 

^^There  has  been  a  turn  in  affairs  which  we  think  will  enable 
us  to  make  the  $10,000  loan  you  desire,  provided  the  individiml 
members  of  your  company  will  endorse  the  note.  But  you  must 
not  consider  this  as  a  promise  that  the  loan  will  be  made,  for 
the  application  will  first  have  to  be  passed  upon  by  the  board 
of  directors.  We,  however,  do  not  want  to  issue  the  stock,  nor 
submit  thei  application  to  the  board,  without  first  knowing  that 
you  have  not  made  other  arrangements  and  that  you  still  desire 
to  borrow  the  money  from  us.  We  understand  that  $3,000  of 
stock  is  to  be  transferred  to  you  by  Mr.  Christner.  If  this  is  a 
fact  the  transfer  will  have  to  be  madie  before  papers  can  be 
drawn  if  the  application  is  granted  by  the  board.  Now,  if  this 
deal  is  to  go  through  there  will  have  to  be  a  meeting  of  your 
board  of  directors  and  a  resolution  passed  approving  the  action  of 
the  president  in  subscribing  for  400  shares,  $10,000  of  our  stock, 
and  making  application  to  us  in  the  name  of  the  di-ug.  company 
for  an  advancement  of  $10,000  thereon.  There  will  also  have  to 
be  a  resolution  passed  authorizing  the  president  and  secretary  to 
borrow  $10,000  from  us  on  said  stock,  with  which  to  assist  in  the 
erection  of  the  proposed  building,  and  to  execute  a  mortgage  on 
lots  20  and  21,  in  block  23,  amended  plat  to  the  city  of  Shawnee, 
in  the  county  of  Pottawatomie,  in  the  Territory  of  Oklahoma,  to 
secure  the  payment  of  the  sum  borrowed.  Also  authorizing  them 
to  execute  a  bond  and  such  other  papers  as  may  be  required.  A 
certified  copy  of  the  proceedings  must  be  made,  giving  date  and 
the  name  of  the  directors  present,  also  showing  a  quorum,  and  the 
same  transmitted  with  the  abstract.  These  resolutions  and  all 
the  proceedings  connected  therewith  will  have  to  be  in  legal  form 
in  order  to  pass  the  keen  eye  of  our  attorney,  and  we  would  there- 
fore advise  that  you  have  your  attorney  draw  the  resolution  and 
supervise  the  whole  transaction.  Kindly  forthwith  advise  us  as 
to  your  wishes  in  the  matter.^' 
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In  answer  to  tJiis  letter  the  Drug  Company  on  the  17th  of 
April,  1903,  wrote  as  follows : 

^^e  have  your  letter  of  the  16th  and  note  what  you  say  in 
regard  to  making  our  loan.  In  reply  will  say  that  we  do  not 
object  to  any  of  the  requirements  of  your  company,  but  before 
we  go  any  further  we  want  to  know  if  you  will  make  the  loan 
when  we  conform  with  sai^e.  We  have  already  commenced  work 
on  our  building  and  we  do  not  want  to  put  in  the  entire  summer 
waiting  for  you  to  tell  us  what  you  will  do,  and  before  we  go  any 
further  we  want  to  know  if  you  will  do  business  when  we  conform 
with  your  requirements  as  stated  in  your  letter.  Awaiting  your 
reply,  we  remain,"  etc. 

Pour  days  thereafter,  and  on  April  21,  1903,  the  Loan  As- 
sociation wrote  the  Drug  Company  in  answer  to  this  letter  as 
follows : 

"We  would  state  in  answer  to  your  favor  of  the  17th  inst., 
^hat  we  have  decided  definitely  to  make  the  loan  you  desire,  pro- 
vided of  course  that  your  title  is  aplproved  by  our  attorneys. 
And  if  this  is  satisfactory  we  would  be  glad  to  have  you  forward 
the  abstract  to  Messrs.  Howard  &  Ames,  Oklahoma  City,  at  once, 
for  we  desire  to  close  the  matter  up  forthwith.  Have  your  secre- 
tary forward  us  a  certified  list  of  your  stockholders,  all  of  whom 
you  understand  will  be  required  to  endorse  the  note.  We  have 
written  Mr.  Christnpr  fully  concerning  stock,  and  presuming  that 
he  will  at  once  have  an  interview  with  you,  think  it  unnecessary 
to  also  write  you  upon  the  same  subject.  Please  act  promptly  so 
that  the  matter  can  be  disposed  of  quickly." 

The  uncontradicted  evidence,  then,  is  that  the  money  and 
stock  were  placed  at  the  disposal  of  the  Drug  Company  by  the 
Loan  Association  to  be  taken  up  on  compliance  of  the  Drug  Com- 
pany with  the  terms  mentioned,  the  evidence  being  that  the  board 
of  directors  informally  and  prior  to  the  regular  meeting  of  the 
29th  of  April  consented  to  make  the  loan  and  approved  the  same 
at  their  regular  meeting  on  the  day  last  mentioned  ratifying  the 
action  of  its  secretary  in  announcing  to  the  Drug  Company  the 
allowance  of  its  application  for  a  loan.  The  Drug  Company,  how- 
ever, refused  to  accept  the  money  or  close  the  loan,  insisting  that 
they  had  by  verbal  notice  to  Chrifetner,  the  secretary  of  the  local 
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board  of  the  Loan  Association,  withdrawn  their  application  ft.r 
the  same  on  the  20th  of  April,  the  day  before  its  acceptance  by  the 
Loan  Association,  and  it  appears  from  a  letter  of  the  Drug  Com- 
pany written  to  the  Loan  Association,  wherein  a  request  was  made 
for  the  return  of  the  funds  deposited,  that  while  the  application 
for  stock  and  a  loan  were  pending  and  during  the  time  of  the  cor- 
respondence going  on  between  the  Drug  Company  and  the  Loan 
Association  in  reference  theieto  the  Drug  Company  prior  to  re- 
ceiving any  assurance  that  the  Loan  Association  would  make  it  a 
loan  had  made  arrangements  with  another  company,  and  that 
this  was  the  reason  of  its  refusal  to  close  the  transaction.  The 
Drug  Company  on  the  trial  sought  to  show  that  on  the  23d  day 
of  April,  1903,  it  \iTote  a  Ittter  to  the  Loan  \*isociation,  a  copy 
of  which  it  sought  to  introduce  for  the  purpose  of  showing  a 
withdrawal  of  its  offer.  The  Dnig  Company  were  unable  to  fur- 
nish the  original  of  this  letter,  and  the  Loan  Association  denied 
ever  having  received  it.  We  think,  however,  that  it  is  reasonably 
clear  and  virtually  undenied  that  the  letter  of  the  Loan  Associa- 
tion of  the  2l8t  of  April  was  received  by  the  Drug  Company  be- 
fore the  writing  of  its  letter  of  the  23d  day  of  the  same  month. 
In  view  of  the  mutual  acceptance  of  the  different  proposals 
on  the  part  of  the  pari;ies  and  the  offer  of  the  Loan  Association 
to  carry  its  part  of  the  contract  into  dffect,  and  the  refusal  of  the 
Drug  Company  to  accept  the  loan  and  stock,  there  is  raised  for 
our  consideration  the  question:  Did  the  court  err  in  admitting 
the  evidence  showing  that  the  Drug  Company  verbally  notified  the 
secretary  of  the  local  board,  Christner,  on  or  about  the  20th  of 
April,  1903,  that  it  did  not  desire  the  loan,  and  could  the  written 
application  made  to  the  home  office  be  rescinded  by  such  notice? 
This  presents  the  question  of  the  authority  of  this  local  oflBcer, 
and  in  determining  this  it  will  be  necessary  in  conjunction  there- 
with to  consider  the  course  of  dealing  between  the  principals  in- 
volved. The  application  which  is  the  foundation  of  the  relation- 
ship between  *these  parties  contains  an  agreement  showing  the  ob- 
ligation entered  into  by  the  Drug  Company  to  be  in  accordance 
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with  the  by-laws  of  the  Loan  Association,  and  contains  this  spe- 
cific statement:  "This  subscription  made  and  contract  to  be  per- 
formed in  conformity  with  the  by-laws  of  said  association  as  they 
now  exist  or  may  hereafter  be  altered."  Furthermore,  it  will  be 
noted  that  there  appears  on  its  face  the  notice  to  the  parties 
signing  it  that  ^^the  contract  between  the  association  and  its  mem- 
bers is  stated  in  the  by-laws  of  said  association,  and  agents  have 
no  authority  to  alter  ox  amend  such  contract,  or  to  make  promisee 
not  in  accordance  with  the  same.^'  It  will  thus  be  seen  that  the 
application  signed  by  the  plaintiff  did  not,  ^  in  fact,  contain  tlie 
terms  and  the  agreement  entered  into  between  the  parties,  but  that 
the  by-laws  of  the  Loan  Association  themselves  set  forth  and  stated 
the  contract.  It  was  furthermore  testified  and  undenied  that  the 
Drug  Company  was  apprised  of  the  contents  of  the  by-laws,  and 
in  our  judgment  there  was  no  error  in  the  court  permitting  to 
be  introduced  in  evidence  a  copy  of  the  same  under  the  plead- 
ings as  framed,  for  in  fact  the  by-laws  of  the  Loan  Association 
contained  the  contract  which  plaintiff  by  its  pleading  offered  to 
enter  into  by  signing  and  delivery  to  the  Loan  Association  its 
several  applications  for  stock.  It. is  a  familiar  rule  of  law  that  a 
principal  may  endow  an  agent  with  just  such  authority  as  he 
chooses,  and  that  the  acts  of  an  agent  without  the  apparent  scope 
of  such  authority  except  where  estoppel,  waiver,  or  subsequent 
ratification  by  the  principal  are  involved  will  not  be  binding  as 
against  such  principal.  Especially  is  this  true  where  the  action 
of  the  agent,  as  in  this  case  the  acceptance  of  a  notice  of  rescission 
or  withdrawal,  is  not  shown  to  have  been  communicated  to  the 
principal  at  all,  or  until  after  he  has  acted  affirmatively  on  the 
proposal  involved.  The  duties  of  the  secretary  of  the  local  board 
are  set  forth  in  the  by-laws  as  follows: 

*^The  local  secretaries  shall  collect  the  dues,  interest,  prem- 
ium, fines,  expenses,  assessments,  etc.,  and  keep  a  correct  account 
of  the  same  and  remit  monthly  to  the  secretary  at  the  general 
office.'' 

The  plaintiff  had  further  notice  of  the  limitations  upon  the 
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power  of  agents  by  the  proviso  of  the  by-law3  that  ^^representa- 
tions  by  any  agent  of  this  association,  not  warranted  by  these 
by-laws  or  the  charter,  shall  not  be  binding  npon  the  association.'^ 

The  foregoing  apparently  covers  the  full  duties,  and  sets  out 
the  limitations  of  the  secretary  of  the  local  board,  so  far  as  they 
are  concerned  in  this  controversy.  Now,  taking  into  coneidera- 
tion  the  powers  thus  vested  by  the  Loan  Association,  and  in  view 
of  the  fact  that  the  association  does  not  ratify  but  specifically  re- 
pudiates the  existence  of  any  power  to  accept  notice  of  rescission 
by  the  local  secretary,  and  there  being  no  general  course  of  con- 
duct or  action  on  the  part  of  the  Loan  Association  or  anything 
else  shown  to  take  the  case  out  of  the  general  rule,  we  conclude 
in  view  of  the  application  of  the  Drug  Company  and  its  corres- 
pondence with  the  home  oflSce  of  the  Loan  Association,  and  the 
dealing  by  the  Loan  Association  direct  with  the  Drug  Company  in 
the  matter  of  the  granting  of  the  loan,  that  any  such  verbal  no- 
tice as  plaintiff  contends  was  given  to  the  secretary  of  the  local 
board  would  not  of  itself  be  notice  to  or  bind  the  Loan  Association, 
and  that  when  it  in. pursuance  of  the  letter  of  the  Drug  Company, 
dated  April  17,  1903,  did  on  April  21,  1903,  finally  accept  and 
offer  ^to  make  the  loan  in  accordance  with  the  understanding 
of  the  parties,  there  was  then  created  a  binding  contract  between 
the  parties,  and  the  plaintiff  was  liable  for  the  dues  and  assess- 
ments in  accordance  therewith. 

There  is  no  merit  in  counsel's  contention  that  the  acceptance^ 
on  the  part  of  the  Loan  Association  was  not  in  accordance  with 
the  offer  on  the  part  of  the  Drug  Company.    The  correspondence 
in   our   judgment   clearly   demonstrates   the   correctness   of    this 
holding. 

There  is  really  but  one  question  presented  by  the  entire  con- 
troversy, and  this  is  whether  or  not  there  was  in  fact  a  contract 
entered  into.  In  our  judgment  the  correspondence  and  the  docu- 
ments determine  this  in  the  aflBrmative.  The  offer  by  the  plain- 
tiff of  evidence  showing  that  the  Drug  Company  endeavored  to 
rescind  its  action  by  the  verbal  notice  to  the  local  secretary  was 
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evidently  an  afterthought,  as  reliance  was  not  placed  upon  any 
such  withdrawal  at  the  time  of  the  bringing  of  the  action.  Plain- 
tiflF^s  petition  avers  that  this  rescission  took  place  by  a  letter  writ- 
ten on  the day  of  February,  1903,  directed  to  its  (the  Loan 

Association)  home  office  in  Little  Rock,  Ark.  On  the  trial  of 
the  cause  no  such  letter  was  shown,  but  an  offer  was  made  to 
show  that  on  the  23d  day  of  April,  1903,  it  had  written  a  letter 
purporting  to  respond  to  these  allegations,  but  it  was  not  able  to 
establish  it,  and  the  defendant  disavowed  having  received  the  same. 

Under  the  facts  found  we  therefore  hold  the  admission  of  the 
attempted  oral  rescission  was  error.  It  is  our  judgment  that  the 
decision  of  the  district  court  should  be  reversed,  and  a  new  trial 
granted  as  prayed  for. 

All  the  Justices  concur. 
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(103  Pac  593.) 

PRINCIPAL  AND  AGENT— Contracts  of  Agont— Liability  of 
Agont.  Although  an  agent  enters  into  a  contract  with  the  actual 
intention  of  binding  his  principal  only,  if  his  wording  of  the  B&me 
or  the  circumstances  of  the  case  are  such  as  to  bind  himself,  he 
will  be  personally  liable  thereon,  notwithstanding  the  fact  that 
he  may  have  incidentally  disclosed  the  name  of  his  principal. 

APPEAL  AND  ERROR— HarmUss  Error — Erroneous  Instructions. 

Where,  at  the  conclusion  of  the  evidence,  counsel  for  plaintiff 
moves  for  an  instructed  verdict,  which  the  court  should  give,  but 
which  it  refuses,  and  the  jury  under  general  and  special  instruc- 
tions, given  by  the  court,  returns  a  verdict  for  plaintiff,  on  which 
Judgment  is  entered,  the  same  will  not  be  reversed  by  this  court 
Vol.    24—9 
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on  account  of  errors  allesred  to  kave  occurred  in  the  instructions 
ffiven. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Washington  County;  T.  L.  Brown, 

Judge, 

Action  by  Curtis  E.  Holderman  against  P.  D.  McConnell. 
Judgment  for  plaintiff,  and  defendant  brings  error,    AflBrmed. 

Veasey  &  Rowland,  for  plaintiff  in  error,  citing:  Mechem  on 
Agency,  §§  566,  668. 

W.  H,  Kornegay,  for  defendant  in  error,  citing :  Heinhard  on 
Agency,  §§  303,  304,  3t)5;  Mechem  on  Agency,  §§  557,  658; 
Thompson  on  l^al,  §§  2401-2406.  . 

Dunn,  J.  On  December  27,  1907,  defendant  in  error,  plain- 
tiff in  the  lower  court,  commenced  an  action  in  the  district  court 
of  Washington  county,  Okla.,  in  which  he  sued  plaintiff  in  error 
to  recover  a  judgment  for  the  value  of  services  alleged  to  have 
been  rendered  him  in  securing  certain  leases  on  lands  in  the  Indian 
Territory  for  oil  and  gas  purposes.  The  defendant,  McConnell, 
filed  answer  to  this  petition,  in  wliich  he  admitted  that  he  had 
been  and  was  engaged  in  the  business  of  an  oil  and  gas  operator, 
but  denied  that  he  had  engaged  the  services  of  plaintiff  to  pro- 
cure for  him  leases  on  lands  in  the  Indian  Territory,  as  averred 
in  the  petition,  and  denied  that  plaintiff  procured  for  him  any  of 
the  leases  mentioned  in  the  petition,  or  that  there  was  any  con- 
tractual relationship  whatsoever  between  them  regarding  such 
leases.  The  issues  thus  made  came  on  for  trial  before  a  jury. 
Each  party  offered  evidence  to  sustain  his  claim,  and  on  its  con- 
clusion the  court  instructed  the  jury  and  a  verdict  was  returned  in 
favor  of  plaintiff,  upon  which  judgment  was  entered,  from  which 
defendant  has  brought  this  case  to  this  court  for  review  by  peti- 
tion in  error  and  case-made. 

The  pleadings  and  evidence  raise  but  one  issue,  which  is: 
Was  there  a  contract  made  between  plaintiff  and  defendant 
whereby  and  wherein  defendant  engaged  plaintiff  to  procure  for 
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him  the  leases  referred  to?  It  is  the  contention  of  defendant  that 
he  was  an  agent  of  certaii^  oil  companies,  and  that,  acting  as  the 
agent  of  these  companies  he  employed  plaintiff  to  represent  these 
companies  in  procuring  the  leases  mentioned  and  that  he  did  not 
employ  the  plaintiff  to  represent  him  (the  defendant).  No  ex- 
ceptions or  objections  are  taken  or  reversed  upon  the  admission  or 
rejection  of  the  evidence;  but  it  is  insisted  that  the  court  erred 
in  giving  two  instructions  which  were  duly  excepted  to  and  in 
refusing  to  give  one  instruction  tendered  by  counsel  for  defendant. 
The  sole  question  in  the  case,  as  we  have  observed,  was  whetHer 
or  not  plaintiff  was  employed  by  defendant,^  or  was  employed  by 
the  oil  companies  for  which  the  leases  were  made.  The  evidence 
on  this  proposition  to  our  minds  is  without  conflict  on  the  part'  of 
either  plaintiff  or  defendant.    The  plaintiff  testified  as  follows : 

"A.  One  night  just  before  these  leases  were  taken,  I  was 
called  up  at  home  od  the  phone,  and  I  went  to  the  telephone,  and 
it  was  long  distance,  and  he  said  it  was  P.  D.  McConnell,  and  1 
said,  *\Vhat  do  you  want?'  He  told  me  that  there  had  been  a 
well  come  in  down  at  Oolagah,  and  he  wanted  me  to  put  my  men 
out  in  the  field  at  Oolagah  and  pick  up  a  bunch  of  leases,  and  he 
was  to  pay  me  $3  an  acre,  bonus,  including  the  bonus  an  Indian 
should  be  paid  and  the  commission  1  should  pay  to  the  parties, 
and  I  asked  over  the  telephone  what  sections,  townships,  and 
ranges  he  wanted  leases  in,  and  he  said,  ♦  ♦  ♦  and  I  fol- 
lowed his  directions  in  the  matter,  and  a  day  or  two  after  that 
he  came  into  the  office  and  wanted  to  know  if  1  had  secured  any 
leases,  and  I  told  him,  ^No,'  and  he  said,  *6et  busy,  there's  a 
cracker-jack  well  in  there  and  we  are  going  to  lose  out  if  we 
don't  get  some  of  that  stuff,'  and  I  told  him  I  had  been  looking 
over  the  allottees  in  the  Indian  office  there  and  making  some 
preparations  to  get  some  leases,  so  he  told  me  to  get  in  there  and 
get  all  I  could.  He  first  told  me  to  write  them  to  the  Planters' 
Oil  Company,  and  he  said,  *1  will  get  you  another  company  in  a 
day  or  two  to  write  the  leases  to,'  so  two  or  three  days  after  tha# 
he  said  he  guessed  he  had  enough  in  the  Planters'  Oil  Company, 
and  said  to  write  them  from  that  on  to  the  Polo  Oil  Company. 
Q.  Did  you  know  any  thing  about  the  Polo  Oil  Company?  A. 
No,  sir;  I  supposed  it  was  him.  Q.  What  did  you  do  then?  A. 
I  went  ahead  and  secured  these  leases  under  his  direction." 
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The  defendant  waa  interrogated  on  the  saihe  proposition,  and 
his  evidence  on  it  is  as  follows: 

."A.  Along  in  March,  1907,  I  telephoned  Holderman  to  take 
some  leases  in  the  Oolagah  district,  and  a  few  days  later  went 
down  to  his  office  and  confirmed  that  personally,  stating  that  I 
wanted  about  500  or  600  acres  up  in  that  district.  Q.  Was  a 
price  agreed  upon  for  these  leases?  A.  The  price  was  to  be  $3  an 
acre,  and  he  was  to  pay  all  the  expenses.  *  *  *  Q.  Just  state 
the  conversation  and  arrangements  you  had  with  him  relative  to 
taking  these  leases  at  the  time  of  this  trip.  A.  I  told  him  to 
take  the  leases  in  the  name  of  Planters'  Oil  &  Gas  Company,  and 
a  few  days  later  I  told  him  to  change  the  name  to  Polo  Oil  Com- 
pany. He  took  several  leases  for  the  Planters'  and  the  balance 
for  the  Polo  Oil  &  Gas  Company.  ♦  ♦  *  Q.  What  arrange- 
ments were  made  between  you  and  Mr.  Holderman  as  to  the  man- 
ner of  paying  for  such  leases  as  were  taken  by  the  Polo  Oil 
Company?  A.  I  told  Holderman  to  forward  the  leases  to  me  at 
Bartlesville  along  with  the  draft  and  voucher  accompan;ying  same, 
and  if  they  all  checked  up  we  would  pay  for  it  in  that  manner. 
Q.  Did  you  pay  these  drafts  accompanying  those  leases  when  they 
reached  Bartlesvile?  A.  T  paid  the  ones  as  treasurer  for  the 
Planters'  Oil  &  Gas  Company.  I  paid  the  ones  for  P.  D.  Mc- 
Connell with  a  P.  D.  McConnell  check,  and  the  ones  by  the  Polo 
Oil  &  Gas  Company  I  made  a  draft  on  that  company  through 
the  American  National  Bank  and  forwarded  them  to  Tulsa." 

The  business  was  conducted  in  accordance  with  the  arrange- 
ment between  the  parties  above  set  out.  The  charges  for  all  ser- 
vice rendered  by  Holderman  were  made  on  his  books  against  Mc- 
Connell, and  not  against  any  of  the  companies.  The  defendant, 
to  break  the  force  of  the  foregoing  contract,  which  clearly  appears 
to  us  to  have  been  an  agreement  on  the  part  of  the  defendant  to 
employ  the  plaintiflF  personally,  and  not  as  an  agent,  presented  in 
evidence  a  showing  that  after  all  of  the  work  was  done  the  plain- 
tiflF had  sent  to  him  bills  for  the  leases  to  the  oil  companies 
charged  in  the  names  of  the  company  to  whom  made^  and  that 
furthermore  he  thereafter  wrote  a  letter  to  the  defendant  in  which 
he  urged  defendant  to  have  the  parties  to  whom  the  leases  were 
made  pay  for  the  same;  and,  furthermore,  it  is  insisted  that  the 
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fact  that  the  leases  were  not  taken  in  tlie  name  of  defendant,  but 
were  taken  in  the  names  of  the  different  oil  compaiiies,  was  evi- 
dence that  the  plaintiff  understood  and  knew  that  he  was  not 
working  for  the  defendant,  but  was  hired  by  and  was  working  for 
these  oil  companies.  We  are  not  able  to  agree  with  counsel  in 
this  claim.  The  evidence  which  we  have  set  forth  above,  which 
shows  the  contract  and  the  terms  of  it,  is  in  no  wise  affected  or 
modified  by  any  of  the  facts  insisted  upon  by  counsel  for  defend- 
ant. There  was  nothing  inconsistent  therewith  in  the  plaintiff 
sending  defendant  his  bill  charging  in  separate  items  the  leases 
taken  showing  the  different  companies  in  which  they  were  writ- 
ten. Plaintiff  did  not  know  any  of  these  companies,  and,  so  far 
as  this  record  is  concerned,  none  of  these  companies  knew  plain- 
tiff. Plaintiff^s  bookkeeper  gave  the  following  undenied  testimony : 
*'Q.  On  your  books  you  charge  the  Planters'  Oil  leases  to  Mr. 
McConnell,  and  also  the  Polo?  A.  Just  opened  up  all  together 
and  the  account  all  went  together.  We  didn't  know  Polo,  Planter, 
or  anybody  else.  We  had  business  with  Mr.  McConnell.  Q.  Did 
you  have  an  account  in  your  office  against  McConnell  and  Sle- 
maker?  A.  No.  sir.  Q.  Did  you  charge  any  of  the  leases  against 
McConnell  and  Slemaker?    A.  No,  sir.'' 

If  Mr.  McConnell  was  the  agent  for  these  companies  charged 
with  the  duty  of  procuring  these  leases  for  them  and  authorized 
to  employ  subagents  for  this  purpose,  it  does  not  appear  in  this 
record.  To  our  minds,  taking  the  language  of  the  parties  as  they 
each  detail  the  terms  of  the  contrad;,  there  is  no  difference  be- 
tween them.  If  Mr.  McConnell  was  acting  merely  as  an  agent 
for  these  companies,  and  intended  to  bind  them  and  the  plaintiff 
into  contractual  relations,  the  duty  rested  upon  him,  as  is  said  by 
Mr.  Mechem  on  Agency  (section  554) : 

"If  he  would  avoid  personal  liability  to  disclose  his  agency, 
and  not  upon  others  to  discover  it,  it  is  not  therefore  enough  that 
the  other  party  has  the  means  of  ascertaining  the  name  of  the 
principal ;  he  must  have  actual  knowledge,  or  the  agent  will  be 
bound.  There  is  no  hardship  to  the  agent  in  this  rule,  as  he  al- 
ways had  it  in  his  power  to  relieve  himself  from  personal  liability 
by  fully  disclosing  his  principal  and  contracting  only  in  the  lat- 
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ter^s  name.  If  he  does  not  do  this,  it  may  well  be  presumed  that 
he  intended  to  make  himself  personally  responsible.  The  subse- 
quent disclosure  of  the  principal  by  the  agent  is  not  sufficient,  nor 
is  the  commencement  of  an  action  against  the  principal  conclusive 
evidence  of  an  intention  to  hold  him  alone.  Nothing  short  of 
satisfaction  from  the  principal  would  in  siich  a  case  be  conclu- 
sive evidence  of  a  discharge  of  the  agent.** 

The  principle  of  law  peculiariy  appliciible  to  the  situation  in 
the  case  at  bar,  viewing  the  same  from  the  standpoint  of  de- 
fendant, is  set  out  by  Clark  &  Skyles  in  their  recent  work  on  the 
Law  of  Agency,  at  section  656,  where  it  is  laid  down,  with  num- 
erous authorities  to  sustain  it,  that: 

"An  agent  may  even  become  liable  on  a  contract,  contrary  to 
his  actual  intention.  As  has  been  seen,  the  intention  of  the  par- 
ties is  to  be  determined  from  the  terms  of  the  contract  and  the 
surrounding  circumstances,  and.  if  the  contract  shows  a  clear  in- 
tention to  bind  the  agent,  he  will  be  bound  thereby,  notwithstand- 
ing his  actual  intention  may  be  otherwise.  Hence,  although  an 
agent  enters  into  a  contract  with  the  iactual  intention  of  bind- 
ing his  principal  only,  if  his  wording  of  the  contract  or  the  other 
circumstances  of  the  case  are  such  that  he  binds  himself,  he  will 
be  personally  liable  thereon,  notwithstanding  he  has  disclosed  his 
principal.*' 

Plaintiff  followed  defendant's  instruction  implicitly  in  send- 
ing the  charges  made  for  the  leases  upon  the  vouchers  furnished 
by  defendant,  charging  hira  for  the  services  rendered.  Defend- 
ant paid  plaintiff  for  all  that  were  received  by  the  companies  he 
served.  The  fact  that  defendant  drew  on  these  companies  for 
money  to  meet  plaintiff's  charges  was  of  no  consequence  to  plain- 
tiff, even  had  he  known  it.  Under  the  foregoing  rules,  and  the 
undisputed  facts  of  the  case,  in  our  judgment  the  instruction  re- 
quested by  counsel  at  the  conclusion  of  the  entire  evidence,  ask- 
ing that  the  court  direct  a  verdict  for  plaintiff,  should  have  been 
sustained.  Therefore  instructions  requested  by  defendant  and  re- 
fused^ or  instructions  given  by  the  court  and  excepted  to,  although 
error  was  committed,  would  not  be  prejudicial  or  require  a  re- 
versal of  the  cause.     If  they  swayed  the  jury,  it  would  simply 


Digitized  by  CjOOQIC 


JULY  TERM,  1909.— Vol.  XXIV.  135 

Turner  v.  Trail  et  al 

result  in  a  right  conclusion  for  a  wrong  reason,  and  no  injury 
would  follow.  Thompson  on  Trial,  §  2401;  Brickwood,  Sackett, 
Instructions  to  Juries,  §  190;  National  Solar  Salt  Works  v, 
Wemyss,  38  Kan.  482,  17  Pae.  90;  Hazen  &  Lundy  v.  Pieraon  & 
Co.,  83  111.  241;  Burling  v,  Illinois  Central  Ry.  Co,,  85  111.  18; 
Phillips  V.  Ocmulgee  Mills,  55  Ga.  633. 

The  verdict  was  for  the  plaintiff.  In^our  judgment  it  could 
not  have  been  otherwise,  even  in  the  absence  of  the  instructions 
objected  to,  or  with  those  requested  given,  and  hence,  upon  the 
authorities  which  we  have  cited  above,  no  error  grew  out  of  the 
instructions. 

Finding  therefore  that  the  verdict  was  not  only  justified  by 
the  facts  proven,  but  was  in  fact  the  only  proper  conclusion  to 
which  the  jury  would  have  been  justified  in  coming,  we  therefore 
affirm  the  judgment  rendered  upon  the  same. 

Hayes,  Turner,  and  Williams,  JJ.,  concur;  Kane,  0.  J.,  ab- 
sent and  not  sitting. 


TdENEE  V.  Trail  et  ah 

No.  146.     Opinion  Filed  July  13,  1909. 

(103  Pac.  575.) 

FRAUDS,  STATUTE  OF— Lease  Beginning  in  Future— Validity. 
Section  2805.  Ind.  T.  Ann.  St.  1899  (Mansf.  Dig.  Ark.  sec.  3371) 
provides  that:  **No  action  shall  be  brought  ♦  ♦  ♦  Fifth.  To 
charge  any  person  upon  any  lease  of  lands  •  •  ♦  for  a  longer 
term  than  one  year.  Sixth.  To  charge  any  person  upon  any 
contract,  promise  or  agreement  that  is  not  to  be  performed  within 
one  vear  from  the  making  thereof,  unless  *  *  *  in  writing," 
etc.  Held»  that  subdivision  6  applies*  to  contracts  other  than 
those  relating  to  land  only,  since  otherwise  subdivision  5  was 
unnecessary. 

SAME.  Under  section  2305,  Ind.  T.  Ann.  St.  1899  (Mansf.  Dig. 
Ark.  sec.  3371),  subd.  5,  providing  that  no  action  shall  be  brought 
on  a  parol  lease  of  lands  exceeding  a  year,  a  parol  lease  for  ono 
year  to  commence  in  the  future  Is  valid. 
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3.  CONTRACTS— What  Law  Governs— Effdot  of  SUtehood.  A  con- 
tract made  In  the  Indian  Territory  prior  to  the  admission  of 
Oklahoma  as  a  state,  valid  at  the  time  and  place  where  made, 
will  not  be  affected  by  the  change  in  the  form  of  grovernment 
incident  to  Oklahoma  beoomini?  a  state. 

(Syllabus  by  the  Court.) 

Error  from  Wagoner  County  Court;  W.  T.  Drake,  Judge, 

Action  by  C.  W  Turner  against  John  Trail  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  error.     AfHrmed. 

Chas.  Bagg,  for  plaintiff  in  error,  citing:  Wickson  v.  Mon- 
arch Cycle  Mfg.  Co.,  128  Cal.  152,  and  cases  therein  cited. 

John  L.  Sponsler  and  W.  0.  Rittenhouse,  for  defendants  in 
error,  citing:    Higgins  et  al.  v.  Oager,  65  Ark.  604. 

Dunn,  J.  This  is  an  action  of  forcible  detainer  of  80  acres 
of  land,  brought  by  plaintiff  in  error  as  plaintiff  in  the  court  be- 
low, against  the  defendants  in  error,  before  a  justice  of  the  peace 
of  Wagoner  county.  The  bill  of  particulars  alleges:  That  on  the 
6th  day  of  February,  1907,  plaintiff  in  error  by  a  written  con- 
tract leased  the  premises  in  controversy  to  the  defendant  Trail  for 
the  season  of  1909^;  that  at  the  expiration  of  defendant's  term 
he  and  his  codefendants,  subtenants,  refused  to  vacate  the  prem- 
ises in  controversy  and  continued  to  hold  the  same.  The  trial  of 
the  cause  resulted  in  a  judgment  in  favor  of  defendants,  where- 
upon the  cause  was  appealed  to  the  county  court  of  Wagoner 
county,  and  on  a  trial  de  novo,  before  the  court  without  a  jury, 
defendants  again  prevailed,  and  judgment  was  rendered  in  their 
favor  on  the  23d  day  of  March,  1908,  to  reverse  which  a  petition 
in  error  and  case-made  are  lodged  in  this  court. 

The  defendants  on  the  trial  relied  upon  a  parol  contract  al- 
leged to  have  been  mad^  in  the  latter  part  of  October  or  the  first 
of  November,  1907,  under  which  they  claimed  that  plaintiff,  by 
and  through  his  agent,  leased  the  land  involved  to  them  for  a 
period  of  one  year,  to  begin  on  the  1st  day  of  January,  1908,  and 
to  end  on  the  31st  day  of  December,  1908.    At  the  conclusion  of 
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the  evidence,  counsel  for  plaintiff  requested  the  court  to  make  the 
following  declaration  of  law: 

"The  court  declares  the  law  in  this  case  to  be  that  a  parol 
contract  for  the  renting  or  leasing  of  lands  for  a  period  of  one 
year,  said  contract  to  begin  at  a  time  subsequent  to  the  making 
thereof,  is  within  the  statute  of  frauds  and  cannot  be  enforced, 
and  that  therefore  the  parol  contract  testified  and  relied  upon  by 
the  defendants  in  this  case,  made  prior  to  the  1st  day  of  January, 
A.  D.  1908,  for  the  year  1908,  is  void  and  not  enforceable.^* 

This  the  court  declined  to  do,  and  rendered  judgment  upon 
which  defendant  excepted,  and  herein  is  presented  the  sole  ques- 
tion for  our  consideration. 

The  statute  which  obtained  and  controlled  is  section  2305,  of 
the  Annotated  Statutes  of  1899  of  the  Indian  Territory  (section 
3371  of  Mansfield's  Digest  of  Arkansas),  identical  with  Sand.  & 
H.  Dig.  §  3469,  of  that  state.  The  Supreme  Court  of  Arkansas 
had  occasion  to  pass  upon  the  identical  statute  and  question  in- 
volved in  the  case  at  bar  in  the  case  of  Higgins  ei  ah  v.  Ouger, 
65  Ark.  604,  47  S.  W.  848.  The  law  as  declared  in  that  case  in 
our  judgment  so  completely  and  fully  meets  the  proposition  raised 
herein  that  we  feel  justified  in  quoting  at  length  therefrom,  a^ 
follows : 

"The  provisions  uf  Ihe  statute  of  frauds  bearing  upon  the 
question  are  as  follows:  *No  action  shall  be  brought:  *  *  ♦ 
Fifth.  To  charge  any  person  upon  any  lease  of  lands,  tenement** 
or  hereditaments  for  a  longer  term  than  one  year.  Sixth.  To 
charge  any  person  upon  any  contract,  promise  or  agreement  that 
is  not  to  be  performed  within  one  year  from  the  making  thereof, 
iinless  the  agreement,  promise  or  contract  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
made  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  signed  by  some  other  person  by  him  thereunto  properly 
authorized.'  Sand.  &  II.  Dig.  3469.  The  fifth  subdivision  ap- 
plies to  the  lease  of  lands  only,  while  the  sixth  applies  to  all  other 
contracts,  promises,  agreements,  etc.,  than  those  appertain- 
ing to  lands.  The  sixth  subdivision  was  not  intended  to  apply  to 
contracts  concerning  the  lease  of  lands  at  all,  for  if  it  applies 
to  contracts  concerning  the  lease  of  lands,  as  well  as  to  all  other 


Digitized  by  CjOOQIC 


138  SUPREME  COUBT  OF  OKLAHOMA. 

Turner  v.  Trail  et  ah 

contracts,  then  it  is  obvious  that  the  fifth  subdivision  was  wholly 
unnecessary.  According  to  the  familiar  canons  of  construction,  we 
are  not  to  conclude  that  different  parts  of  a  statute  mean  and 
include  the  same  thing,  when  they  are  susceptible  of  different  and 
independent  meanings,  aiid  may  embrace  different  subjects.  The 
fifth  subdivision,  read  independently  and  constructively  with  the 
qualification  which  properly  concludes  each  of  the  sections,  is  as 
follows:  ^No  action  shall  be  brought  to  charge  any  person  upon 
any  lease  of  lands,  tenements  or  hereditaments,  for  a  longer  term 
than  one  year,  unless  the  contract  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof  shall  be  made 
in  writing,  and  signed  by  the  party  to  be  charged  therewith  or 
signed  by  some  other  person  by  him  thereunto  properly  author- 
ized.* When  the  section  is  thus  read,  as  it  should  be,  it  is  clear 
that  leases  for  a  shorter  term  than  one  year  are  not  within  the 
terms  of  the  statute,  and  hence  need  not  be  in  writing.  It  will 
be  observed  that  the  words  'from  the  making  thereof  are  not  used 
in  the  fifth  subdivision.  They  were  doubtless  omitted  for  the 
very  purpose  of  excepting  from  the  purview  of  the  statute  verbal 
contracts  to  lease  such  lands  for  one  year  or  less,  thus  leaving 
such  contracts  valid,  as  they  were  at  the  common  law,  and  thereby 
having  the  law  to  conform  to  what  was  the  custom  of  the  people  of 
that  state,  as  to  such  contracts.  At  any  rate,  ^Ita  lex  scripta  ef^tf 
The  language  of  this  (fifth)  subdivision  clearly  has  reference  to 
the  duration  of  the  term  from  the  time-the  tenant  is  to  commence 
to  occupy  the  premises,  and  not  from  the  time  the  contract  is 
made.  There  is  not  a  word  in  the  statute  to  warrant  the  conclu- 
sion that  'the  time  between  the  making  of  the  lease  and  its  com- 
mencement in  possession'  is  to  be  taken  as  a  part  of  the  term 
granted  by  the  lease.  Life  is  too  short  and  time  is  too  precious 
to  revive  the  many  conflicting  authorities,  and  to  expatiate  upon 
the  vast  and  varied  learning  in  the  books,  upon  this  subject. 
The  view  we  have  expressed  is  supported  by  the  better  reason  and 
the  highest  courts  of  several  states.  McCoy  v,  Toney,  66  Miss, 
233,  5  South.  392,  2  L.  B.  A.  847;  Steininger  v.  WUliams,  63  Ga. 
476;  Young  v.  Drake,  5  N.  Y.  463,  55  Am.  Dec.  366;  Becar  v. 
Flues,  64  K  Y.  618;  Sobey  v.  Brisbee^  20  Iowa,  106;  Janes  v. 
Marcy,  49  Iowa,  188;  2  Reed,  St.  Frauds,  §  813  et  seq.,  where  the 
question  is  discussed  and  authorities  pro  and  con  cited.*' 

Section  813  of  Eeed  on  the  Statute  of  Frauds  says: 

"As  the  English  statute  expressly  limits  parol  leases  to  those 
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not  exceeding  three  years  from  the  making  thereof,  it  has  always 
been  held  that  the  three  years  must  be  computed  from  the  date 
of  the  agreement.'^ 

And  the  same  author,  at  section  814,  says: 

**The  omission  of  the  clause  {from  the  making  thereof)  has 
generally  been  regarded  as  signifying  that  the  number  of  years  is 
to  be  considered  solely  with  reference  to  the  duration  of  the  term." 

This  di|[erentiation  is  noted  by  the  court  in  the  authority 
from  which  we  have  quoted,  and  in  our  judgment  the  distinction 
there  drawn  is  entirely  correct.  This  being  the  law  at  the  time 
and  place  where  the  contract  was  made  and  was  to  be  executed, 
it  will  obtain,  notwithstanding  the  change  in  the  form  of  govern- 
ment, even  were  the  laws  of  Oklahoma  different  (a  subject  we  do 
not  consider  or  pass  on)  as  section  1  of  the  Schedule  to  the  Con- 
stitution provides  that: 

"No  existing  rights,  ♦  ♦  ♦  contracts  or  claims  shall  be 
affected  by  the  change  in  the  forms  of  government  but  all  shall 
continue  as  if  no  change  had  taken  place." 

Hence,  4;hough  the  contract  was  made  prior  to  the  creation 
of  the  state  of  Oklahoma,  and  was  to  be  performed  entirely  after 
the  organization  of  state  government,  the  rights  of  the  parties 
thereto  will  in  no  wise  be  affected  or  disturbed  by  the  change  in 
the  law  followed.    Arie  v.  State,  23  Okla.  166,  100  Pac.  23. 

The  disputed  facts  of  the  controversy  were  all  settled  by  the 
trial  court,  as  the  conclusion  to  which  it  arrived  is  reasonably  sus- 
tained and  supported  by  evidence  offered. 

The  judgment  of  the  trial  court  is  accordingly  affirmed. 

Hayes,  Turner,  and  Williams,  J  J.,  concur;  Kane,  C.  J.,  ab- 
sent and  not  sitting. 
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Farmers'  Xat.  Baxk  of  Vinita  v.  First  Nat.  Bank  of  Pryor 

Creek. 

No.  158.     Opinion  Filed  July  13,  1909. 

(103  Pac.  685.) 

APPEARANCE — Entry — Effect — Waiver  of  Objections,  ^n  action  wafi 
tried  and  submitted  on  the  12th  day  of  March,  A  .D.,  1906,  before 
the  United  States  commissioner,  sitting  as  a  Justice  of  the  peace, 
at  Vinita:  but  Judgment  was  not  rendered  and  entered  until  the 
2nd  day  of  May,  A.  D.,  1907,  counsel  for  the  respective  parties 
from  time  to  time  urging  said  commissioner  to  render  and  enter 
his  Judgment  in  said  cause.  After  said  Judgment  had  been  ren- 
dered and  entered,  the  party  against  whom  it  was  so  entered 
(plaintiff  in  error  here)  filed  atfldavit  for  appeal,  and  super- 
seded the  Judgment,  and  caused  the  commissioner  to  transmit  the 
transcript  to  the  clerk  of  the  United  States  Court  at  Vinita,  but 
failed  to  have  said  appeal  docketed.  On  the  15th  day  of  Novem- 
ber, A.  D..  1907,  said  appeal  was  docketed  by  the  party  in  whose 
favor  Judgment  was  rendered  In  the  commissioner's  court  (de- 
fendant in  error  here),  and  on  its  motion  said  Judgment  was 
affirmed  and  Judgment  then  and  there  rendered  against  the  de- 
fendant (plaintiff  in  error  here).  Held  that,  by  appearing  and 
filing  affidavit  for  appeal  and  superseding  the  Judgment  of  the 
commissioner,  the  plaintiff  in  error  thereby  entered  its  appear- 
ance and  made  itself  a  party  to  the  proceeding,  and  could  not 
thereafter  be  heard  to  complain  of  the  Jurisdiction  of  the  com- 
missioner over  such  party. 

(a)  Quaere:  As  to  whether  or  not  section  2758.  Ind.  T.  Ann.  St. 
1899  (Mansf.  Dig.  sec.  4073;  Sand.  &  H.  Dig.  sec.  4369;  Qantt's 
Dig.  sec.  3763;  KIrby's  Dig.  sec.  4604),  is  mandatory,  not  deter- 
mined; but  when  the  commissioner,  sitting  as  a  Justice  of  the 
peace,  has  Jurisdiction  of  the  subject-matter,  he  may  render  and 
enter  Judgment  after  the  expiration  of  three  days  from  tAe  date 
the  cause  is  submitted,  by  agreement  of  the  parties  thereto. 

(Syllabus  by  the  Court.) 
Error  from  District  Court,  Craig  County;  T.  L,  Brown,  Judge. 

Action  by  the  First  National  Bank  of  Pryor  Creek  against 
tlie  Farmers'  National  Bank  of  Vinita.  Judgment  for  x)laintiff, 
and  defendant  brings  error.     Affirmed. 

This  action,  the  CTnited  States  commissioner's  court  having 
jurisdiction  both  of  the  subject-matter  and  of  the  parties,  was 
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tried  before  him  a1^  Vinita,  in  the  Northern  district  of  the  Indian 
Territory,  witliont  the  intervention  of  a  jnrv,  both  parties  being 
present  by  their  attorneys,  on  March  12,  1906:  but  no  judgment 
was  rendered  and  entered  upon  the  docket  within  three»  days  after 
the  same  was  tried  and  submitted.  Each  party  from  time  to  time 
urged  said  commissioner  to  render  judgment  in  said  case;  but  he 
failed  and  refused  to  do  so  before  May  2,  1907,  at  which  time  he 
rendered  a  judgment  in  part  as  follows  : 

**It  is  therefore  considered,  ordered,  ani  adjudged  by  the 
court  that  the  plaintiff  do  have  and  recover  of  and  from  the  de- 
fendant the  sum  of  $75  and  its  costs  herein  expended  taxed  at 
$7.88,  that  this  judgment  bear  6  per  cent,  per  annum,  and  that 
execution  issue  in  favor  of  the  plaintiff.*' 

On  May  5,  1907,  the  defendant  took  an  appeal  from  said 
judgment^  by  filing  with  said  commissioner  its  affidavit  therefor 
and  having  an  appeal  allowed,  and  a  transcript  of  the  proceedings 
of  the  commissioner  was  regularly  forwarded  to  the  United  States 
Court  at  Vinita;  but  defendant  failed  to  have  the  same  docketed, 
and  the  cause  was  docketed  by  the  plaintiff,  who  prayed  for  a 
confirmation  of  the  commissioner's  judgment,  which  was  allowed, 
and  the  judgment  of  the  commissioner's  court  was  confirmed,  and 
on  November  16,  1907,  the  judgment  was  rendered  against  the 
defendant,  the  Farmers'  National  Bank  of  Vinita,  in  the  sum  of 
$75,  with  interest  at  the  rate  of  6  per  cent,  per  annum,  and  costs. 
On  the  same  day  the  defendant  filed  a  motion  to  vacate  and  set 
aside  said  judgment,  for  the  reason  that  the  commissioner's  judg- 
ment was  void  for  want  of  jurisdiction.  On  December  17,  1907, 
the  district  court  of  Craig  county,  as  successor  to  the  United  States 
Court  for  the  Northern  District  of  the'  Indian  Territory  at  Vinita, 
overruled  said  motion.     The  record  recites: 

'?t  being  agreed  that  this  cause  might  be  heard,  and  said 
parties  announcing  themselves  ready  upon  the  motion  of  the  de- 
fendant to  vacate  an  affirmed  judgment  of  the  United  States  Com- 
missioner's Court  in  and  for  the  Northern  District 'of  the  Indian 
Territory,  said  cause  coming  to  this  court  by  agreement  of  the 
parties,  the  court  heard  the  argument  of  the  counsel  upon  the 
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motion  and  affidavit  of  the  defendant  to  vacate  said  judgment. 
The  court  finds  that  said  cause  was  tried  on  the  12th  day  of 
March,  1906,  before  the  United  States  commissioner,  and  a  final 
judgment  thereon  was  not  rendered  until  the  2d  day  of  May,  1907. 
The  court  further  finds  from  the  statements  of  the  counsel  of  the 
respective  parties:  That  each  counsel  from  time  to  time  urged  said 
commissioner  to  render  his  judgment  in  said  cause,  and  that  each 
counsel  for  parties  herein  by  their  acts  have  waived  any  irregular- 
ities in  the  findings  of  the  court;  that  after  said  judgment  had 
been  rendered  by  said  commissioner,  the  moving  party  herein  filed 
his  affidavit  for  appeal  to  this  court ;  and  that  said  cause  was  dock- 
eted by  the  plaintiff  herein.  The  court  further  finds  that  said 
judgment  was  not  rendered  within  three  days  as  is  required  under 
the  statute.  The  court  finds  as  a  matter  of  law  that  the  statute 
requiring  justices  of  the  peace  to  render  judgment  within  three 
days  is  directory  rather  than  mandatory,  and  that  each  party  by 
their  acts  waived  any  irregularity,  and  that  said  judgment,  when 
rendered,  was  valid  and  binding.^* 

Oeo,  E,  McCulloch,  for  plaintiff  in  error,  citing:  Fox  v. 
Meachem,  6  Neb.  631 ;  Harrison  v.  Soger,  27  Mich.  475 ;  Tomlin" 
son  V.  Leitz  (Iowa)  31  Am.  St.  Rep.  468;  Drdke  v.  Bagley,  69 
Mo.  App.  39 ;  24  Cyc.  489,  630. 

J,  H.  Langley,  for  defendant  in  error,  citing:  12  Enc.  PI. 
&  Pr.  126;  Fulton  v.  State,  103  Wis.  238;  Ball  v.  Kuykendall  1 
Ark.  196;  Sykes  v.  Laferty,  25  Ark.  99;  Railroad  Co.  v.  Summers, 
45  Ark.  296 ;  Jester  v.  Hopper,  13  Ark.  43 ;  Mfg,  Co.  v,  Donakoe, 
49  Ark.  318. 

Williams,  J.  (after  stating  the  facts  as  above).  It  is  not 
essential  for  the  disposition  of  this  case  to  determine  whether  or 
not  section  2753,  Ind.  T.  Ann.  St.  1899  (Mansf.  Dig.'§  4073; 
Sand.  &  H.  Dig.  §  4369;  Gantt's  Dig.  §  3763;  Kirby's  Dig.  § 
4604),  which  provides  that: 

"In  cases  of  dismissal  for  want  of  prosecution,  confession, 
or  on  the  verdict  of  a  jury,  the  judgment  shall  be  rendered  and 
entered  upon  i;he  docket  forthwith.  In  all  other  cases  the  same 
shall  be  done  within  three  days  after  the  cause  is  submitted  to 
the  justice  for  final  decision." 
— is  mandatory.     In  case  it  were  mandatory,  the  failure  of  the 
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justice  to  render  and  enter  judgment  within  three  days  would 
not  oust  him  of  jurisdiction  of  the  subject-matter,  but  merely  of 
the  parties.  It  has  been  repeatedly  held  by  the  Supreme  Court 
of  Arkansas  that  a  party  by  appealing  made  himself  a  party  to 
the  proceeding,  and  could  not  thereafter  object  to  the  jurisdic- 
tion of  the  court  over  his  person.  McKee  v.  Murphy,  1  Ark.  58 ; 
Smith  V.  Stinnett,  1  Ark.  497;  Ball  v.  Kuykendall,  2  Ark.  196; 
Sykes  r.  iMferty,  25  Ark.  99 ;  K.  (7.,  S.  £  M.  R.  Co.  v.  Summers, 
45  Ark.  296. 

Conceding  then  that  the  judgment,  not  having  been  rendered 
and  entered  within  three  days  after  the  submission  of  the  case  to 
the  United  States  commissioner,  who  was  ex  officio  a  justice  of  the 
peace  under  the  statutes  of  Arkansas  extended  to  and  put  in  force 
in  the  Indian  Territory  (Act  Cong.  May  2,  1890,  c.  186,  26  Stat. 
81;  Ind.  T.  Ann.  St.  1899,  p.  13,  §  39;  Act  Cong.  March  1,  1895, 
c.  145,  28  Stat.  693;  Ind.  T.  Ann.  St.  1899,  p.  17,  §  48),  and 
who  had  jurisdiction  of  the  subject-matter,  was  void,  jurisdiction 
over  the  parties  having  been  lost ;  yet  when  the  defendant  appeared 
and  filed  an  affidavit  for  appeal  to  the  United  States  Court  for 
the  Northern  District  of  the  Indian  Territory  at  Vinita,  and  super- 
seded the  judgment,  it  thereby  entered  its  appearance  and  made 
itself  a  party  to  the  proceeding,  and  cannot  thereafter  be  beard  to 
complain  of  tjne  judgment  rendered  in  the  United  States  Court  at 
Vinita. 

Section  2744,  Ind.  T.  Ann.  St.  1899  (Mansf.  Dig.  §  4064; 
Sand.  &  H.  Dig.  §  4360;  Qantfs  Dig.  §  3754),  provides: 

^TThenever  a  justice  shall  be  satisfied  that  a  jury  sworn  in  a 
cause  before  him,  after  having  been  out  a  reasonable  time,  cannot 
agree  on  their  verdict,  he  may  discharge  them,  and  shall  issue  im- 
mediately a  new  summons  for  another  to  appear,  at  a  time  there- 
in fijced,  not  more  than  three  days  distant,  unless  the  parties  con- 
sent that  the  justice  may  render  judgment  upon  the  evidence  al- 
ready before  him,  which,  in  such  case,  he  may  do;  or,  unless  they 
consent  that  the  new  trial,  upon  a  new  hearing  of  the  evidence  to 
be  adduced  by  the  parties  shall  be  by  the  justice." 
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In  the  case  of  Manufacturing  Co,  v.  Donahoe,  49  Ark.  320, 
5  S.  W.  342,  the  court  said: 

"*  *  *  It  is  clear  tliat  tlie  justice  did  not  lose  jurisdic- 
tion of  the  subject-matter  of  the  action  by  the  continuance;  and, 
as  to  the  jurisdiction  of  the  person,  this  coui-t  has  repeatedly  held 
that  when  the  defendant  had  appeared  before  a  justice  of  the 
peace,  had  the  benefit  of  a  trial  on  the  merits,  and  an  appeal  had 
been  taken  to  the  circuit  court,  he  could  not  then  be  heard  to 
say  that  the  justice  had  no  jurisdiction  of  his  person.  No  ques- 
tion arises  here  as  to  the  eflFect  of  the  continuance  by  agreement. 
When  the  defendant  appeared  and  went  into  trial  before  the  justice 
on  the  26th,  she  thereby  gave  him  jurisdiction  of  her  person'' — cit- 
in^  %Z-c.v  V.  Lnferty,  25  Ark.  99;  McKee  v.  Murphy,  1  Ark.  55: 
Townsend  v.  Timmons,  44  Ark.  482.  See,  also,  Hodges  v,  Frazier, 
31  Ark.  60. 

In  addition,  the  court  found  that  the  attorneys  of  both  plain- 
tiff and  defendant  from  time  to  time  requested  the  commissioner 
to  render  and  enter  his  judgment,  and  that  this  amounted  to  a 
waiver  of  any  irregularity  in  entering  the  judgment.  This  may 
be  construed  as  tantamount  to  an  implied  agreement  to  the  en- 
tering of  the  judgment  beyond  the  three  days  prescribed  by  tlie 
statute. 

There  appearing  no  reversible  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed. 

All  the  Justices  concur. 
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People's  Xat.  Bank  et  al,  v.  Board  of  Com'rs  of  Kixgfishbb 

County  ei  al. 

No.  2056.  Okla,  T.    Opinion  Filed  July  IS,  1909, 
(104  Pac  55.) 

1.  CORPORATIONS— Titl«  to  Ass«t»— Transfer  of  Stock.  The  Utle 
to  corporate  assets  Is  in  the  corporation,  and  not  in  the  stock- 
holders owning  stock  therein,  and  upon  a  transfer  of  stock  the 
title  to  such  assets  remains  unaffected. 

2.  BANKS  AND  BANKING— Sale  of  Stock— Estoppal.  A  stock- 
holder and  director  In  a  banking  corporation  organised  and  ex- 
isting under  the  laws  of  the  territory  of  Oklahoma,  having  cer- 
tain property  consisting  of  lost  warrants,  inadvertently  inter- 
mingled with  the  assets  of  said  bank  at  the  time  of  the  sale  of 
his  stock  therein,  is  not,  as  against  said  bank  suing  thereon  as 
owner,  estopped  to  set  up  title  thereto,  either  before  or  after  the 
completion  of  its  conversion  into  a  national  bank.  x 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kingfisher  County;  C.  F.  Irwin,  Judge. 

Action  by  the  People's  National  Bank  and  others  against  the 
Board  of  County  Commissioners  of  Kingfisher  County  and  others. 
A.  J.  Seay  intervened.  Judgment  for  intervener,  and  plaintiff 
bank  brings  error.     Affirmed. 

On  July  20,  1899,  the  People's  Bank,  of  Kingfisher,  brought 
suit  in  the  probate  court  of  Kingfisher  county  against  the. board  of 
count}'  commissioners  of  that  county  on  two  warrants  issued  by 
that  county  for  $210  and  $24,  respectively.  On  July  26,  1899, 
defendants  demurred,  and  the  same  was  overruled,  and  on  July 
21,  1900,  A.  J.  Seay  appeared  in  open  court  and  by  leave  and 
agreement  of  parties  intervened  and  set  up  title  to  said  war- 
rants, claiming  to  have  lost  them,  disclaiming  any  knowledge  as 
to  how  they  came  to  be  in  the  possession  of  the  plaintiff,  and  pray- 
ing judgment  thereon  with  interest.  On  September  26,  1903,  by 
agreement,  the  People's  National  Bank  was  substituted  for  the 
People's  Bank,  and,  by  leave,  filed  answer  to  the  petition  of  in- 
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tervention  denying  generally  the  allegations  in  said  petition,  and 
stating,  in  substance:  That  on  June  14,  1899,  and  prior  there- 
to, the  People^s  Bank  was  duly  organized  under  the  laws  of  the 
territory  of  Oklahoma,  and  doing  a  general  banking  business  at 
Kingfisher,  OUa.,  with  a  capital  stock  of  $10,000,  with  intervener 
as  a  stockholder,  director,  and  vice  president  therein,  at  which 
time  it  was  in  the  possession  of  said  warrants  claiming  title;  the 
same  being  listed  and  registered  on  its  books  and  kept  by  it  among 
the  warrants  and  bills  receivable,  which  said  facts  were  well  known 
to  its  directors,  including  intervener.  That  on  said  day  John  F. 
Stone,  F.  L.  Winkler,  F.  L.  Boynton,  and  H.  K.  Bickford  be- 
came the  owners  by  sale  and  transfer  of  all  the  stock  and  property 
of  said  bank,  and  on  March  16,  1901,  increased  its  capital  stock 
and  took  in  other  stockholders,  and  on  April  24,  1901,  reorganized 
and  became  a  national  bank  with  a  capital  f»tock  of  $25,000.  That 
by  reason  of  the  facts  set  forth  intervener  was  estopped  from  set- 
ting up  title  to  said  warrants  and  prayed  judgment  thereon  as 
stated  in  the  petition  of  the  People^s  Bank.  On  the  same  day 
intervener  demurred  to  this  answer,  which  was  overruled,  where- 
upon he  filed  a  general  denial  in  reply  thereto. 

There  was  trial  and  judgment  for  the  People's  National  Bank, 
against  the  county  of  Kingfisher  for  $367.76,  and  that  intervener 
take  nothing  by  his  suit,  which  was  dismissed.  There  was  an 
appeal  by  intervener  to  the  district  court,  where,  on  October  10, 
1904,  the  then  stockholders  of  the  People's  National  Bank,  by 
leave  of  court,  intervened,  reciting  the  history  of  the  litigation 
and  sought  to  enjoin  the  intervener,  A.  J.  Seay,  from  further  pros- 
ecution of  his  suit,  which  was  demurred  to  by  Seay  and  later,  on 
his  motion,  stricken  from  the  files. 

On  December  9,  1905,  the  cause  was  tried  to  the  court,  and, 
after  the  warrants  were  introduced  in  evidence,  was  submitted 
on  an  agreed  statement  of  facts,  in  substance:  That  on  January 
3,  1898,  the  People's  Bank  was  incorporated  under  the  laws  of 
the  territory  of  Oklahoma  with  a  capital  stock  of  $10,000.  That 
after  several   changes  in  the  personnel  of  the  stockholders,  on 
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June  10,  1899,  its  stock  was  owned  as  follows:  George  Newer, 
20  shares,  H.  K.  Bickford,  50  Shares,  A.  J.  Seay,  30  shares— 
they  being  president,  cashier,  and  vice  president,  respectively,  and 
constituting  the  board  of  directors.  That  on  said  day  Seay  as- 
signed his  30  shares  aforesaid  to  John  F.  Stone,  the  transfer  being 
duly  made  on  the  back  of  his  stock  certificate,  and  delivered  the 
same  to  him  on  June  14,  1899.  On  June  13,  1899,  George  Newer, 
assigned  his  20  shares  of  its  stock,  by  transfer  duly  made  on  the 
back  of  his  stock  certificate,  to  F.  L.  Boynton.  and  on  the  same 
day  H.  K.  Bickford,  by  transfer  duly  made  on  the  back  of  his 

stock  certificate,  assigned  his  50  shares  to .     That  on  June 

14,  1899,  at  a  meeting  of  the  stockholders  of  said  bank,  to  wit, 
said  Stone,  Bickford,  Boynton,  and  Winkler,  the  latter  being  elect- 
ed president  and  said  Bickford  secretary,  the  resignations  of  Seay, 
Newer,  and  Bickford  were  accepted,  with  the  exception  of  the 
latter,  who  retained  three  shares  of  the  stock  and  agreed  to  remain 
as  cashier  for  a  short  time.  Said  Stone,  Winkler,  and  Bojmton 
were  elected  as  a  new  board  of  directors,  and  it  was  ordered  that 
the  stock  of  the  bank  be  entered  on  the  books  of  said  corporation 
transfer  record  and  new  stock  issued  to  the  incoming  parties.  On 
that  day  the  stock  of  said  bank  was  owned  by  Boynton,  30  shares; 
Winkler,  20  shares;  Stone,  47  shares;  and  Bickford  3  shares. 
That  after  several  changes  in  the  personnel  of  its  stockholders,  on 
February  2,  1901,  the  capital  stock  of  said  bank  was  increased  to 
$25,000,  and  on  March  25,  1901,  was  converted  into  a  national 
bank,  under  the  name  of  the  People's  National  Bank.  That  on 
a  day  between  June  10,  1899,  and  June  14,  1899,  said  Newer  and 
Seay  resigned  their  offices  as  president  and  vice-president  and  as 
members  of  the  board  of  directors,  and  have  not  since  been  con- 
nected in  any  official  way  with  or  as  stockholders  in  said  bank. 
That  on  the  latter  day,  said  Boynton,  Stone,  and  Winkler  were 
elected  president,  vice-president,  and  cashier,  respectively,  of  said 
bank;  That  on  June  10,  1899,  and  for  some  time  prior  thereto, 
the  intervener,  A.  J.  Seay,  was  the  owner  of  the  warrants  in  con- 
troversy and  never,  at  any  time,  sold  or  transferred  them  to  the 
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People^s  Bank,  or  an)'  person  or  persons.  That  on  paid  date  and 
up  to  about  June  25,  1899,  said  bank  carried  a  warrant  account 
on  its  individual  deposit  ledger,  which  amounted  to  $1,218.45. 

"That  no  list  or  schedule  or  description  of  the  warrants  so 
carried  in  said  individual  deposit  ledger  was  made  out  by  said 
bank;  but  that  the  warrants  representing  said  amount  were  kept 
in  an  envelope  or  jacket  in  the  last  pocket  of  the  leather  note  case 
in  which  all  the  bills  receivable  and  municipal  bonds  and  warrants 
of  the  bank  were  all  kept,  and  among  the  other  warrant?  of  the 
bank  in  the  vault  of  said  bank.  That  at  the  time  the  said  A.  J. 
Seay  transferred  his  stock  in  said  bank  and  resigned  his  office  as 
vice  president  and  member  of  the  board  of  directors  of  said  bank« 
the  warrants  were  in  said  envelope,  or  said  jacket,  in  said  vault 
among  the  other  warrants  belonging  to  said  bank.'' 

That  at  said  time  *Tie  had  no  actual,  personal  knowledge  of 
the  fact  that  said  warrants  were  in  said  jacket,  nor  that  he  ever 
bad  any  personal,  actual  knowledge  that  said  warrants  were  in 
said  jacket  among  the  other  warrants  owned  by  said  bank,  nor  ha9 
he  ever  had  any  personal,  actual  knowledge  that  such  was  the  case, 
until  after  the  commencement  of  this  action."  At  the  time  said 
Seay  sold  his  stock  to  Stone,  and  "at  the  time  of  said  sale  and 
transfer  of  said  bank,  said  warrants  were  among  the  bills  receiv- 
able, and  other  assets  of  said  bank,  and  it  required  said  warrants 
to  make  up  the  full  amount  of  bills  receivable,  warrants,  and 
assets  of  said  bank;  and  at  said  time  said  Seay  received  his  full 
consideration  for  his  stock,  and  other  interests  in  said  bank,  and 
has  at  all  times  kept,  and  still  retains,  the  same." 

The  undisputed  testimony  shows:  That  these  warrants  were 
found  by  the  new  management  among  the  assets  of  the  People's 
Bank,  a  few  days  after  June  14,  1899,  and  were  sued  on  a  short 
time  thereafter;  that  intervener  first  saw  them  after  their  loss,  with 
the  papers  in  that  suit;  that  he  had  been  hunting  them  before  and 
had,  he  thought,  located  them  in  the  People's  Bank  before  he  sold 
his  stock.  No  further  resistance  was  made  by  the  board  of  coun- 
ty commissioners,  which  agreed  that  judgment  might  go  for  eith- 
er People's  National  Bank,  or  the  intervener,  Seay,  whereupon  the 
court  rendered  judgment  in  favor  of  said  intervener  and  against 

Digitized  by  LjOOQ IC 


JULY  TERM,  1909.— Vol.  XXIV.  149 


Opinion  of  the  Court 


said  board  on  said  warrants  in  the  sum  of  $401  and  costs,  and  on 
the  same  day  said  bank  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  exceptions  saved,  and  has  brought  the  case  before 
us  by  petition  in  error  and  case-made  for  review. 

Robberts  &  Curran  and  F.  L,  Boynton,  for  plaintiffs  in  error. 
P.  S.  Nagle  and  W.  A.  McCartney,  for  defendants  in  error. 

Turner,  J.  It  is  contended  by  the  People's  National  Bank 
"that  the  People's  Bank  became  the  owner  of  the  warrants  by  the 
estoppel  of  the  transactions  and  events  of  June  10  to  14,  1899.'' 
We  have  carefully  examined  the  record,  and  find  that  said  trans- 
actions amounted  to  no  more  than  separate  sales,  by  Newers,  Bick- 
ford,  and  intervener,  each  of  his  own  stock  in  the  People's  Bank, 
save  three  shares  retained  by  Bickford,  to  Stone,  Boynton  and  Win- 
kler; the  resignation  of  the  three  former  as  president,  cashier, 
and  vice  president,  respectively,  and  a  reorganization  of  said  bank 
by  the  election  of  the  new  stockholders  as  a  new  board  of  directors, 
with  Boynton,  Stone,  and  Winkler  as  president,  vice  president,  and 
cashier,  respectively. 

It  is  insisted,  in  effect:  (1)  That  the  legal  effect  of  the  sale 
of  their  stock  by  Seay,  Newers,  and  Bickford  to  Stone,  Boynton, 
and  Winkler  was  to  vest  in  the  three  latter  title  to  all  the  assets 
of  the  People's  Bank;  (2)  that  the  legal  effect  of  Seay  being  a 
dirjector  at  the  time  of  said  sale  was  to  charge  him  with  construc- 
tive notice  that  his  lost  warrants  were  being  carried  on  the  books 
of  said  bank  as  a  part  of  its  assets,  the  title  to  which  also  passed 
at  the  same  time;  (3)  that  title  to  the  warrants  in  question  be- 
ing thus  in  its  said  new  stockholders,  Seay  is  estopped  from  as- 
serting title  thereto  as  against  th^  People's  Bank  or  its  successor, 
the  People's   National  Bank. 

1.  The  title  to  the  corporate  assets  is  in  the  corporation. 
Neither  the  legal  nor  equitable  title  thereto  is  in  its  stockholders. 
The  ownership  of  shares  of  stock  is  but  the  ownership  of  the  right 
to  participate  from  time  to  time  in  the  management  and  net  profit 
of  the  business.     26  Am.  &  Eng.  Enc.  of  Law,  899.     In  Oibbons  v. 
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Mahon,  136  U.  S.  557,  10  Sup.  Ct.  1058,  34  L.  Ed.. 535,  the  court 
said: 

'*The  distinction  between  the  title  of  a  corporation  and  the 
interest  of  its  members  or  stockholders  in  the  property  of  the  cor- 
poration is  familiar  and  well  settled.  The  ownership  of  that  prop- 
erty is  in  the  corporation,  and  not  in  the  holders  of  shares  of  its 
stock.  The  interests  of  each  stockholder  consist  in  the  right  to 
a  proportionate  part  of  the  profits  whenever  dividends  are  de- 
clared by  the  corporation,  during  its  existence  under  its  charter, 
and  to  a  like  proportion  of  the  property  remaining,  upon  the  ter- 
mination or  dissolution  of  the  corporation,  after  pa\Tnent  of  its 
debts.  Van  Allen  v.  Nolan,  70  U.  S.  (3  Wall.)  573,  584,  18  L. 
Ed.  239,  334;  Delaware  Railroad  Tax,  85  U.  S.  (18  Wall.)  206. 
330,  21  L.  Ed.  888,  896;  Tennessee  v,  Whitworih,  117  U.  S.  129, 
136,  6  Sup.  Ct.  649,  39  L.  Ed.  830,  833;  New  Orleans  v,  Houston. 
119  U.  S.    365,  377,  7  Sup.  Ct.  198,  30  L.  Ed.  411,  415." 

Therefore  the  transaction  above  referred  to  had  no  such  ef- 
fect, as  claimed,  upon  the  assets  of  the  People's  Bank  as  to  paB? 
the  title  thereto  to  the  new  set  of  stockholders,  but  the  same  re- 
mained the  property  of  the  bank  as  though  nothing  had  happened. 

3.  It  being  thus  determinied  that  the  title  to  the  assets  of 
'  the  bank  remained  in  the  bank  and  did  not  pas®  by  tlie  sale  of  its 
stock  to  the  new  set  of  stockholders,  it  becomes  immaterial  to  dis- 
cuss to  what  extent  Seay  as  a  director  was  chargeable  with  knowl- 
edge of  what  the  books  of  the  bank  contained.  We  think  it  suf- 
ficient to  say,  as  was  said  by  Brewer,  J.,  in  First  National  Bank 
V.  Drake,  29  Kan.  329,  44  Am.  Rep.  646,  that  public  policy  "sus- 
tains the  doctrine  of  imputed  knowledge  on  the  part  of  the  di- 
rectors only  so  far  as  will  protect  the  dealings  of  third  parties  with 
the  bank,  or  will  prevent  the  bank  from  suflEering  through  inatten- 
tion or  wrong  from  the  directors  themselves,"  and  has  no  appli- 
cation in  this  case.  Bryant  v.  Hawley,  7  Cal.  App.  xiii,  94  Pac. 
850.  While  the  assets  so  remained  the  property  of  the  People's 
Bank,  intermingled  with  which  were  the  warrants  in  question,  to 
wit,  on  July  20,  1899,  one  of  the  new  management  of  said  bank, 
finding  them  among  its  assets,  sued  the  board  of  county  commis- 
sioners of  Kingfisher  county  thereon.     Pending  suit  a  year  elapsed, 
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after  which  intervener  Seay  Bet  up  title  thereto,  claiming  them 
as  his  long-lost  warrants,  and  which  is  not  denied.  On  March  25, 
1901,  the  People's  Bank  having  increased  its  capital  stock,  and 
having  been  converted  into  a  national  bafik,  intervened  and  claimed 
said  warrants  by  virtue  of  its  succession  and  said  alleged  estoppel. 
The  effect  of  the  plea  is  to  assert  as  a  proposition  of  law  that  a 
stockholder  and  director  in  a  bank,  having  lost  a  portion  of  his 
personal  property,  which  has,  without  his  actual  knowledge,  be- 
come inadvertently  intermingled  with  the  assets  of  the  bamk^  and 
as  such  appear  upon  its  books,  is  estopped  to  assert  title  thereto 
as  against  the  bank,  after  he  has  parted  with  his  stock  therein, 
where  his  assignee  makes  no  complaint.  To  this  wc  cannot  assent. 
We  can  see  how  Stone,  to  whom  Seay  sold  his  stock,  might  com- 
plain and  sue  Seay,  and  perhaps  recover  in  a  proper  action  the 
difference  between  the  value  of  his  stock  in  the  financial  condition 
the  bank  was  with  the  warrants  added  to  its  assets  and  what  it 
was  with  them  subtracted  therefrom,  or  how  he  might  sue  to 
rescind  the  sale  of  the  stock  on  the  ground  of  mistake,  but  we  can 
see  no  privity  between  Seay  and  the  bank  upon  which  the  latter 
can  predicate  an  estoppel  and  claim  title  to  the  warrants  in  itself. 

Finding  no  error,  the  judgment  of  the  lower  court  is  aflBrmed. 

All  the  Justices  concur. 
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Walker  §t  al.  v.  Hannewincle. 

No.  698.     Opinion  Filed  July  18,  1909. 

(10€  Pac.  585.) 

AfPPEAL  AND  ERROR— Dismissal— Failure  to  Fits  Briafs.  In  each 
civil  cause  filed  in  this  court  it  is  the  duty  of  counsel  for  plain- 
tiff in  error,  unless  otherwise  ordered  by  the  court  to  prepare, 
serve,  and  file  briefs  in  the  office  of  the  clerk  within  40  days 
after  filing  the  petition  in  error;  and  where  this  is  not  done, 
and  a  motion  is  filed  by  counsel  for  defendant  in  error  to  dismiss 
the  petition  in  error  for  and  on  account  of  this,  and  no  motion 
or  stipulation  for  extension  of  time  is  filed,  and  the  time  is  not 
extended,  the  motion  to  dismiss  will  be  sustained. 

(Syllabus  by  the  Court.) 
h'rror  from  District  Court,  Logan  County;  A.  H.  Huston,  Judge. 

Action  between  Thomas  0.  and  Jennie  Walker  and  Edwin 
Hannewincle.  From  the  judgment,  Thomas  0.  and  Jennie  Walk- 
er bring  error.     Dismissed. 

Devereux  &  Hildreth,  for  plaintiffs  in  error. 
John  Adams,  for  defendant  in  error. 

DuNN^  J.  On  March  2,  1909,  a  petition  in  error  was  filed 
in  the  oflSce  of  the  clerk  of  this  court  in  the  above-entitled  cause, 
and  on  the  same  day  summons  in  error  was  issued,  which  shows 
service  to  have  been  made  on  March  4,  1909.  June  1,  1909,  there 
was  filed  in  the  oflSce  of  the  clerk  of  this  court  a  motion  if^  dis- 
miss the  petition  in  error  filed  herein,  for  the  reason  that  the 
plaintiffs  in  error  had  failed  to  comply  with  rule  7  (20  Okla.  viii, 
95  Pac.  vi),  of  the  rules  for  the  Supreme  Court,  which  requires: 

**In  each  civil  cause  filed  in  this  court,  counsel  for  plaintiff 
in  error,  shall,  unless  otherwise  ordered  by  the  court,  serve  his 
iJrief  on  counsel  for  defendant  in  error  within  forty  days  after 
filing  his  petition  in  error,  and  shall  at  the  same  time  file  fifteen 
copies  of  said  brief  with  the  clerk  of  the  Supreme  Court.  And 
the  defendant  in  error  shall,  unless  otherwise  directed  by  the  court 
have  thirty  days  after  service  on  him  of  plaintiff  in  error^s  brief,  in 
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which  to  serve  and  file  his  answer  briefs.  Proof  of  service  of 
briefs  must  be  filed  with  the  clerk  of  this  court  within  ten  days 
after  service.  In  case  ctf  failure  to  comply  with  the  require- 
ments of  this  rule,  the  court  may  continue  or  dismiss  the  cause, 
or  reverse  or  aflSrm  the  judgment.^* 

The  Yecord  in  the  case  shows  that  no  motion  or  stipulation 
for  extension  of  time  for  the  filing  of  briefs  has  been  made  or 
filed,  nor  has  there  been  any  order  of  the  court  made  for  ex- 
tending time  for  preparation,  service,  and  filing  of  briefs  on  the 
part  of  plaintiffs  in  error.  While  it  is  not  the  policy  of  this 
court  in  any  case  or  in  any  manner,  by  its  rules  or  otherwise,  to 
place  obstructions  in  the  way  of  hearing  causes  upon  their  merits, 
or  to  dismiss  cases  on  account  of  technical  failure  to  comply  strict- 
ly with  the  rules  relating  to  filing  of  briefs,  where  such  failure 
will  not  effect  a  delay  in  the  submission  or  decision  of  a  case,  yet 
in  this  instance  suflBcient  time  has  expired  since  the  filing  of  this 
motion  to  afford  ample  opportunity  for  counsel  for  plaintiffs  in 
error  to  have  presented-  a  motion  for  an  extension  of  time,  if  it 
was  desired.  This  not  having  been  done,  no  course  is  open  except 
to  sustain  the  motion  filed. 

The  petition  is  accordingly  dismissed. 

All  the  Justices  concur. 
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In  re  Champion. 

No.   D-1.     Opinion   Filed   July   13,   1909. 

(103  Pac.  300.) 

ATTORNEY  AND  CLIENT— Unprofewional  Conduct.  In  a  case  wlierc 
counsel  repreeentinsr  a  defendant  In  a  criminal  prosecution  makes 
application  for  a  continuance  on  account  of  the  absence  of  ma- 
terial witnesses,  who  at  the  time  of  the  presentation  of  the  appli- 
cation are  in  fact  present  in  the  court  room,  but  of  which  face 
counsel  in  arood  faith  is  unaware,  and  at  the  time  actually  be- 
lieved them  to  be  absent,  he  is  entitled,  on  charges  of  unpro- 
fessional conduct  being  brought  against  him  on  account  of  such 
application,   to   be  exonerated. 

(Syllabus  by  the  Court) 

Original  proceeding  to  investigate  charges  of  unprofessional 
conduct  against  J.  B.  Champion,  an  attorney  at  law.  Proceedings 
dismissed. 

Benedict  Elder,  Special  Prosecutor  for  Bar  Commission. 
J.  B,  Champion,  pro  se. 

J.  W.  Scothom,  Ben.  F.  Williams,  and  Tom,  D.  McKeown, 
Special  Committee  appointed  to  investigate  charges. 

Dunn,  J.  March  12,  1909,  there  was  filed  in  the  oflBee  of 
the  clerk  of  the  Supreme  Court  a  petition  setting  up  that  J.  B. 
Champion  is,  and  was  at  all  times  thereinafter  mentioned,  a  mem- 
ber of  the  bar  of  Oklahoma,  with  his  residence  and  oflBce  at  Ard- 
more,  and  that  for  cause  of  complaint  against  him  the  petitioner 
averred:  That  on  or  about  the  8th  day  of  December,  1908,  re- 
spondent was  employed  by  the  defendant  in  the  case  of  State  v. 
Lovett  Simpson,  then  pending  before  the  district  court  of  Carter 
county;  that  on  or  about  that  date  respondent  filed  a  motion  for 
continuance  on  the  grounds  that  certain  material  witnesses  were 
absent  without  the  respondent's  knowledge,  consent,  or  procure- 
ment; whereupon  investigation  was  had,  and  it  was  found  that 
said  witnesses  were  not  absent,  but  were  at  that  time  within  the 
courtroom,  and  that  respondent  knew  of  that  fact.     A  committee. 
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toiiBisting  of  John  W.  Scothora,  Benjamin  F.  Williama,  and  'I'om 
D.  McKcown,  Esquires,  was  appointed  to  hear  the  evidence  and 
make  its  report  of  law  and  fact  with  recommendations.  This  report 
IS  now  before  us  and  shows  that  the  material  element  of  the 
charges  was  unsustained.  The  special  prosecutor.  Mr.  Elder,  there- 
upon moved  the  committee  to  dismiss  the  charges  against  Mr. 
Champion,  and  the  same  was  accordingly  done  by  the  committee, 
which  made  a.  recommendation  that  .the  same  he  approved  by 
ilfi-i  court,  which  was  done. 

In  this  connection  it  is  but  just  and  proper  to  Mr.  Champion 
to  state  that  the  averments  of  the  complaint  in  reference  to  the 
presence  of  the  witnesses  in  the  courtroom  were  true;  but  there 
is  absolutely  no  evidence  to  sustain  the  essential  averments  that 
he  knew  that  they  were  present,  while  the  evidence  does  show  tliat 
he  did  not  know  that  they  were  present,  and  that  he  presented  the 
application  for  continuance  in  good  faith  and  in  the  belief  that 
the  witnesses  were  in  fact  absent. 

The  proceedings  are,  accordingly,  dismissed,  and  the  respond- 
ent is  exonerated. 

All  the  Justices  concur. 


In  re  Brown  et  cH, 

No.  D-3.     Opinion  Filed  July  l3,  1909. 
(108  Pac.  1185.) 

Original  proceedings  for  the  disbarment  of  H.  H.  Brown  and 
B.  F.  Turner.     Proceedings  dismissed. 

Benedict  Elder,  for  the  Bar  Examination  Commission. 
W.  T.  Brown,  for  respondent  Brown. 

Pbb  Citbiam.     This  is  a  proceeding  in  disbarment,  institut- 
ed in  this  court  on  March  1,  1909,  against  H.  H.  Brown  and  R. 
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P.  Turner,  members  of  the  bar  of  this  state,  charging  in  substance 
that,  while  partners  in  the  practice  of  law  at  Ardmore,  they  were 
employed  by  the  Anti-Horse  Thief  Association  to  assist  in  the 
prosecution  of  Ben  Lindsey  and  Lon  Chieves,  charged  with  rob- 
bery, and  while  so  employed  accepted  the  sum  of  $250  from  Ben 
Lindsey  to.  procure  a  dismissal  of  the  case  against  him.  Later 
this  court  appointed  a  committee  from  the  Bar  Examining  Com- 
mission to  investigate  said,  charge,  who  took  testimony  and  filed 
their  report  herein. 

The  evidence,  in  substance,  discloses  that  in  October,  1905, 
respondents,  while  partners  in  the  practice  of  law  at  Ardmore, 
were  employed  by  said  association  to  assist  in  the  prosecution  of 
Ben  Lindsey  and  Lon  Chieves  for  robbery,  and  accepted  a  retainer 
of  $100;  that  thereafter,  pending  said  prosecution,  said  partner- 
ship was  dissolved,  and  in  a  division  of  cases  between  the  partners 
said  prosecution  fell  to  said  Brown,  who  from  that  time  on  looked 
after  the  case  in  person  and  appeared  therein  before  the  United 
States  Commissioner  and  in  the  courts  at  various  times  when  said 
cause  was  called  for  trial,  and  fully  discharged  his  duty  under  said 
retainer;  that  after  the  admission  of  the  state  into  the  Union  the 
cause  was  changed  to  Marietta,  and  was  continued  until  the  fall 
of  1908,  at  which  time  said  Brown  appeared  at  Marietta  and  an- 
nounced ready  for  trial,  that  defendant  thereupon  asked  a  post- 
ponement thereof  until  the  next  day,  in  order  to  secure  the  attend- 
ailce  of  his  witnesses,  and  the  cause  was  passed  accordingly;  that 
there  was  an  old  fee  due  from  said  Lindsey  to  said  firm  of  Brown 
&  Turner,  which  had  been  reduced  to  judgment  and  was  unpaid, 
the  exact  amount  of  which  was  and  is  unknown,  owing  to  the  loss 
of  the  records  in  that  case;  that  on  the  next  day  after  said  post- 
ponement said  Brown  dismissed  said  criminal  prosecution  against 
said  Lindsey  and  Chieves,  concerning  which  the  report  of  the 
committee  sajrs: 

"The  case  was  dismissed  by  an  order  of  the  court  entered  after 
the  continuance  had  been  granted  to  the  defendant.  A  scrutiny 
of  the  record  convinces  us  that  respondent  Turner  had  nothing 
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to  do  with  the  dismissal  of  the  ease,  and  it  is  conclusive  to  onr 
minds  that  the  dismissal  was  due  to  a  lack  of  witnesses,  and  at 
the  request  of  members  of  the  association  H.  H.  Brown  consulted 
before  the  dismissal  was  entered/^ 

At  the  time  said  cause  was  dismissed  said  Turner  was  in  the 
courtroom,  and,  learning  that  Lindsay  was  not  present,  went  out 
and  communicated  at  once  with  one  Westheimer.  and  with  him 
made  arrangements  to  have  said  Lindsey  execute  a  note  and  mort- 
gage for  $250,  payable  to  Westheimer,  for  the  benefit  of  Turner, 
and  through  Westheimer  led  Lindsey  to  believe  that,  if  he  would 
thus  pay  him  (Turner)  said  $250,  the  amount  claimed  as  due  on 
said  fee,  he  would  have  said  prosecution  against  him  dismissed, 
which  was  done,  but  which  said  committee  find  was  never  paid ; 
that  said  Brown  knew  nothing  of  said  deal,  and  that  said  conduct 
on  the  part  of  Turner,  in  that  it  went  too  far  to  collect  an  old  fee, 
was  reprehensible;  that  "we  have  carefully  investigated  this  case, 
and  have  studied  the  recor^  closely,  but  have  been  unable  to  find 
sufficient  to  convince  our  minds  that  respondent  secured  the  sum 
of  $250  for  the  purpose  of  securing  a  dismissal  of  the  case  against 
Ben  Lindsey — and  concludes:  *T)eeming  the  evidence  to  be 
insufficient  to  sustain  the  charges^  we  recommend  that  the  charges 
be  dismissed/' 

As  there  is  no  doubt  of  the' correctness,  of  said  report,  which 
is  unexcepted  to,  we  feel  constrained  to  approve  the  same  and 
order  a  dismissal  of  this  proceeding.  But  before  doing  so  we  de- 
sire to  concur  with  the  report  of  the  Commission  in  the  opinion 
that  the  conduct  of  respondent  Turner  in  the  premises  was  repre- 
hensible in  a  high  degree.  Such  practices  are,  moreover,  calculated 
to  bring  the  profession  into  disrepute,  and  such  that,  if  persisted 
in,  will  soon  bring  him  to  the  lowest  rung  of  professional  stand- 
ing. We  are  not  unmindful  of  the  fact  that  the  firm  had  obtained 
judgment  against  Lindsey  for  the  amount  of  this  fee,  and  that 
the  same  was  unpaid;  that  the  amount  was  a  goodly  one,  honestly 
earned,  and  perhaps  much  needed;  but  that  in  no  measure  justi- 
fied or  excused  said  respondent  in  insinuating  to  Lindsey  that  if 
be  would  pay  it  the  prosecution  against  him  would  be  dismissed, 
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especially  as  respondent  knew  at  the  time  that  said  prosecution  had, 
unknown  to  Lindsey,  already  been  dismissed,  and  the  case  at  ail 
times  beyond  his  control.  Such  methods  may  prosper  for  a  season, 
but  will  inevitably  lead  to  professional  obscurity  and  oblivion. 
And  this  is  our  reprimand,  recommended  by  the  Commission,  and 
with  it  this  proceeding  is  dismissed. 
All  the  Justices  concur. 


Brunbr  et  al.  v.  Kansas  Moline  Plow  Co. 

No.  791.    Opinion  Filed  July  18.  190». 

(103  Pac.  67S.) 

COURTS — Costs — ^Taxation — Revisw — Msthod — Specification  of  Excaa- 
sivsnsss.  in  order  to  have  this  court  revise  the  action  of  the 
lower  court  in  taxing  costs.  .«iame  must  he  brought  up  for  review 
by  means  of  a  bill  of  exceptions  or  a  case-made 

(a)  On  motion  originally  filed  in  this  court  to  retax  costs  for 
printing  the  record,  incurred  whilst  the  case  was  pending:  In  the 
United  States  Court  of  Appeals  for  the  Indian  Territory*  under 
the  rules  of  which  court  records  were  required  to  be  printed*  the 
cost  thereof  to  be  laxed  as  a  part  of  the  costs  of  the  case,  the 
movants  havinflr  failed  to  specify  wherein  the  cost  for  the  print- 
ing of  the  record  is  excessive,  the  motion  will  be  denied. 

(Syllabus  bv  the  Court) 

Original  motion  in  the  Supreme  Court  by  H.  S.  Bruner  and 
others  against  the  Kansas  Moline  Plow  Company  to  retax  costs. 
Motion  denied. 

Oilbert  &  Bond,  for  the  motion. 

Williams,  J.  The  plaintiffs  in  error  move  this  court  to 
letax  the  costs  in  the  above-entitled  cause,  on  the  ground  that  the 
fees  or  costs  taxed  in  the  trial  court  and  in  the  United  States 
Court  of  Appeals  for  the  Indian  Territory  are  in  excess  of  those 
allowed  by  law. 
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The  only  way  that  this  court  may  re-examine  the  taxing  of 
costs  in  the  trial  court  is  on  appeal,  by  means  of  a  bill  of  excep- 
tions or  case-made;  and  this  being  an  original  motion  filed  in 
this  court,  as  to  the  costs  taxed  in  the  trial  court,  the  same,  as 
to  such  costs,  is  denied  for  want  of  jurisdiction  of  this  court. 

It  further  appears  from  the  records  of  this  court  that  $64  is 
taxed  for  printing  the  record.  Under  the  rules  of  the  United 
States  Court  of  Appeals  for  the  Indian  Territory,  records  were 
required  to  be  printed,  and  were  taxed  as  a  part  of  the  costs  of 
the  case. 

Movants  failing  to  specifically  point  out  wherein  the  cost  for 
the  printing  of  the  record  is  excessive,  the  motion  as  to  such  item 
is  therefore  denied. 

All  the  Justices  concur. 


Zahn  v.  Obbrt. 

No.  140.     Opinion  Piled  July  18,  1909. 

(lOS  Pac.  702.) 

FORCIBLE  ENTRY  AND  DETAINER— TitI*— Right  to  Put  in 
Issuo.  The  title  to  real  estate,  where  the  right  to  poMeasion  of 
the  same  is  in  controversy  in  a  forcible  detainer  action,  may  not 
be  put  in  issue;  such  action  heing  intended  only  for  the  trial  of 
the  right  of  possession. 

FORCIBLE     ENTRY     AND     DETAINER— Title     of     Defendant. 

Where  the  defendant  is  in  possession  or  occupying  premises  with- 
out color  of  title,  it  appearing  that  the  plaintiff  was  the  owner 
of  the  fee-simple  title  to  said  premises,  and  the  defendant  not 
holding  under  any  contract  with  the  plaintiff,  hm\d,  that  the 
plaintifT  would  be  entitled  to  Judgment  in  such  forcible  det^ner 
action.  « 

FORCIBLE  ENTRY  AND  DETAINER— Dsfenses— Color  of  Title. 
Where  the  defendant  is  in  possession  under  a  contract  alleged  to 
have  been  made  with  H.  and  J.,  as  agents  of  C.  Company,  on 
the  5th  day  of  October,  190S,  the  plaintiff  having  a  warranty 
deed  from  said  company  executed  on  the  12th  day  of   October, 
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1903,  but  said  contract  not  showini?  on  Us  face  to  bave  beien 
made  by  or  for  said  C.  Company,  and  there  being  no  legal  evi- 
dence that  it  was  made  by  or  for  said  company,  or  that  said 
company  ever  received  any  consideration  therefor,  held,  that 
possession  under  said  contract  was  without  color  of  title. 

4.  SAME.  Where  the  defendant  is  in  possession  of  premises  under 
a  quitclaim  deed  from  a  third  party,  executed  subsequent  to  the 
institution  of  the  forcible  entry  action,  the  plaintiff  appe€u*ing  to 
be  the  owner  of  the  fee -simple  title,  held,  that  forcible  detainer 
would  lie. 

(Syllabus  bv  the  Court.) 

Error  from  District  Court,  Caddo  County;  F.  E.  Gillette,  Judge, 

Action  by  Ab  Zahn  against  M.  Obert.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.     Reversed. 

On  i;be  16th  day  of  September,  1904,  there  was  begun  before 
W.  W.  Starkweather,  a  justice  of  the  peac^  for  the  city  of  Ana- 
darko,  Caddo  county,  Okla.  T.,  by  a  bill  of  particulars,  wherein 
Ab  Zahn,  the  plaintiff  in  error,  was  plaintiff,  and  M.  Obert  the  de- 
fendant in  error,  was  defendant,  a  forcible  entry  and  detainer 
action  for  the  immmediate  possession  of  lots  7  and  8,  in  block  23, 
of  the  town  of  Hydro,  in  said  county,  alleging  that  said  premises 
had  been  so  detained  since  November,  1903.  On  the  21st  day  of 
November,  1904,  the  defendant  answered  with  a  general  denial, 
and  further  pleaded  the  pendency  of  an  action  in  the  district  court 
against  the  Caddo  County  Townsite  Company,  Davidson  &  Chase, 
C.  W.  Goodwin,  and  J.  C.  McKnight,  brought  by  himself,  involving 
the  title  to  said  lots  and  a  former  adjudication  in  his  favor  in  the 
probate  court  of  said,  county  on  the  26th  day  of  April,  1904,  be- 
tween  the  Caddo  County  Townsite  Company  and  himself  in  a  f or* 
cible  entry  and  detainer  .action.  That  on  the  12th  day  of  Novem- 
ber, 1903,  the  Caddo  County  Tovmsite  Company  instituted  an 
action  in  the  probate  court  of  Caddo  county  against  the  defendant 
seeking  to  recover  rents  on  said  lots,  and  on  the  17th  day  of  March, 
1904,  the  plaintiff  intervened,  and  on  the  22d  day  of  March,  1904, 
said  cause  was  tried  and  resulted  in  a  judgment  in  his  favor.  That 
said  action  was  appealed  by  the  plaintiff  to  the  district  court  and 
was  then  pending  and  undetermined.     That  in  the  year  1904  the 
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plaintiff  instituted  his  action  in*  the  district  court  of  Canadian  ^ 
county  against  the  defendant,  seeking  to  recover  rents  from  said 
lots  and  the  possession  thereof.  That  said  action  was  still  pend- 
ing and  undetermined.  That  the  question  of  title  was  involved 
in  this  action,  and  the  court  had  no  jurisdiction  to  try  and  deter* 
mine  the  same.  That  there  is  another  action  pending  between 
the  same  parties  involving  the  same  subject-matter,  which  is  un- 
determined, and  for  that  reason  the  court  has  no  jurisdiction, 
etc.  That  the  Caddo  County  Townsite  Company  never  was  the 
legal  or  equitable  owner  of  said  property,  and  the  plaintiff  was 
neither  the  owner  thereof  nor  had  any  interest  therein,  but  is 
seeking  to  recover  possession  of  the  same  as  the  agent  of  said 
townsite  company.  That  in  May,  1904,  an  application  was  mad? 
to  the  Honorable  F.  E.  -Gillette,  judge  of  the  district  court  of 
Caddo  county,  asking  that  a  receiver  be  appointed  of  said  property, 
and  on  the  3l8t  day  "of  May,  1904,  Carl  Judge  was  appointed 
receiver. 

On  the  2l8t  day  of  September,  1904,  a  trial  was  had  before 
the  justice  in  this  action,  and  judgment  rendered  against  the  de- 
fendant for  the  restitution  of  the  ptoperty  to  the  plaintiff,  and 
said  action  was  duly  appealed  to  the  district  court  of  Caddo  county. 
On  the  10th  day  of  April,  1907,  in  said  court,  the  defendant  filed 
an  amended  answer,  alleging,  in  addition  to  the  defenses  theretor 
fore  pleaded:  That  plaintiff's  claim  of  title  to  said  lots  was  dcr 
rived  from  a  deed  made  to  him  by  the  Caddo  County  Townsite 
Company,  an  alleged  corporation,  executed  in  the  year  1903;  that 
no  consideration  whatever  passed  from  the  plaintiff  to  said  town- 
*8ite  company  for  said  lots;  that  under  an  agreement  with  said 
company  plaintiff  was  to  pay  it  nothing  for  said  lots  imtil  such 
time  as  said  company  should  clear  title  thereto,  and  at  the  time 
said  deed  was  made  the  defendant  was  in  the  quiet,  uninterrupted 
and  undisturbed  possession  thereof  under  a  claim  of  title  thereto, 
all  of  which  was  known  to  the  plaintiff  at  the  time  he  took  said 
deed;  that  the  defendant  has  been  in  the  possession  of  said  lots 
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since  the  year  1902,  and  has  paifl  for  and  made  valuable  improve- 
ments thereon,  and  has  paid  the  taxes  levied  and  assessed  against 
said  property  at  all  times  since  he  went  into  possession  thereof; 
that  neither  the  plaintiff,  nor  his  grantor,  ever  had  or  possessed 
any  valid  title  to  said  lots;  that  said  Caddo  County  Townsite 
Company  was  organized  as  a  corporation  on  the  2l8t  day  of  Sep- 
tember, 1901,  for  the  specified  purpose  of  locating  townsites  in 
Oklahoma  Territory,  platting  the  same  into  lots,  blocks,  parks, 
streets,  and  alleys,  and  to  purchase,  own  and  sell  real  estate  in 
said  territory;  that  the  secretary  of  said  territory  was  without 
authority  to  issue  a  charter  to  said  company  for  such  purpose 
and  said  company  had  no  corporate  existence  to  acquire  such  prop- 
erty. Further:  That  the  defendant  is  the  equitable  owner  of 
«aid  property  by  virtue  of  an  agreement  made  on  the  5th  day  of 
October,  1903,  by  and  between  himself  and  Hungate  and  Judge, 
the  alleged  agents  of  the  Caddo  County  Townsite  Company,  which 
contract  recites  that  the  defendant  agreed  to  pay  a  consideration 
for  said  lots  of  the  sum  of  $1,650,  $50  of  which  to  be  paid  in 
cash  as  earnest  money,  and  $250  to  be  paid  before  the  26th  day 
of  October,  1903,  to  said  Hungate  and  Judge,  as  agents,  at  which 
time  notes  aggregating  the  balance  of  the  said  $1,050,  with  a 
mortgage  on  said  land,  should  be « executed;  but  the  contract  does 
not  say  to  whom — ^whether  to  the  agents  or  to  the  undisclosed 
principal.  Upon  the  happening  of  such  contingencies,  the  party 
of  the  second  part  was  then  to  furnish  a  warranty  deed  to  the 
party  of  the  first  part,  which  condition  not  complied  with  the 
said  Hungate  and  Judge  were  to  refund  to  the  party  of  the  first 
part  the  said  earnest  money  in  the  sum  of  $50. 

The  contract  does  not  purport  to  be,  nor  is  it,  executed  in 
the  name  of  the  Caddo  County  Townsite  Company;  nor  is  there 
any  evidence  introduced  in  this  record  to  show  that  Hungate  and 
Judge  were  authorized  agents  of  said  townsite  company.  The 
defendant  testified:  That  he  had  been  living  upon  the  property 
since  the  1st  of  June,  1902;  that  he  did  not  have  any  evidence  of 
title  other  than  said  contract  and  a  quitclaim  deed  from  J.  C. 
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McKnight,  dated  June  27,  1905.  Plaintiff  joffered  in  evidence  the 
journal  entry  in  the  case  of  Ab  Zahn  v.  M.  Obert,  in  the  district 
court  of  Canadian  county,  and  the  petition,  answer,  and  reply 
filed  in  said  case,  which  showed  that  in  said  case,  which  was  in- 
stituted on  the  22d  day  of  March,  1904,  a  judgment  was  ren- 
dered in  favor  of  the  plaintiff  and  against  the  defendant  on  April 
12,  1907,  adjudging  that  the  plaintiff  was  the  owner  of  said  lots 
7  and  8  and  entitled  to  the  rent  thereon  from  Oct<>ber  23,  1903, 
to  the  date  on  which  said  action  was  begun.  There  was  no  con- 
tention (hat  the  notes  or  the  mortgage  had  ever  been  executed, 
or  that  the  warranty  deed  had  ever  been  executed  and  delivered. 
The  plaintiff  offered  to  prove  that  he  had  the  record  and  legal 
title  from  the  government  of  the  United  States  to  himself,  and 
that  the  defendant  went  into  possession  of  said  property  as  a 
trespasser  without  color  of  right  or  title.  The  record  recites: 
"The  plaintiff  produced  his  evidence  and  rested,  and  the  de- 
fendant was  presented  as  a  witness  in  his  own  behalf,  and  the 
court  finds  that  the  question  of  title  to  real  estate  is  involved, 
whereupon  the  court  finds  that  said  baus^  should  be  dismissed  and 
the  jury  discharged  from  hearing  further  evidence  or  further  con- 
sidering said  cause.^^ 

And  the  action  was  dismissed  over  plaintiff's  objection. 
Plaintiff  prosecuted  an  appeal  by  petition  in  error  to  this  court, 
and  it  is  properly  here  now  for  review. 

E.  E,  Blake  and  A.  T.  Boys^  for  plaintiff  in  error,  citing: 
McDonald  v.  Stiles,  7  Okla.  327;  Brown  v.  dartshorne,  12  Okla. 
121;  McQuision  v  Walton,  12  Okla.  130;  Oklahoma  City  v.  Hill 
4  Okla.  521. 

C,  0.  Homor,  J.  D.  Chappelle,  Dyke  Balling er,  and  A,  J, 
Morris,  for  defendant  in  error,  citing:  Wilson's  Rev.  &  Ann.  St. 
1903,  §  2112;  McDonald  v.  Stiles,  7  Okla.  327. 

Williams.  J.  (after  stating  the  facts  as  above).  The  only 
question  essential  for  the  determination  of  this  case  is  whether 
or  not  the  court  erred  in  finding  that  the  question  of  title  to  real 
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estate  was  involved  in  said  case,  and  discharging  the  jury  and 
dismissing  the  same. 

TJnder  the  laws  of  the  territory  of  Oklahoma^  justices  of  the 
peace  have  original  jurisdiction  to  try  actions  for  forcible  entry 
and  detainer  or  detainer  only,  of  real  properi;y.  Section  4929,  Wil- 
son's Rev.  &  Ann.  St.  1903 ;  chapter  67,  art.  1,  §  2,  Code  Civ.  Proc. 
McPonald  v.  Stiles,  7  Okla.  328,  54  Pac.  487.  The  title  to  real 
estate,  where  the  right  to  possession  of  the  same  is  in  controversy, 
in  a  forcible  detainer  action,  may  not  be  put  in  issue  so  as  to 
adjudicate  such  title,  for  in  such  action  the  title,  as  such,  cannot 
be  determined;  it  being  merely  intended  that  only  the  right  to 
possession  should  be  tried  in  such  an  action.  OJrlahoma  City  v. 
Hill  4  OWa.  531,  46  Pac.  o68;  Chi^holm  v.  Weise,  5  Okla.  2i:, 
47  Pac.  1086;  Brown  v.  BaHshorne,  12  Okla.  121,  69  Pac.  1049; 
^cQuiston  V.  Walton,  12  Okla.  130,  69  Pac.  1048;  Conaway  v. 
Oore,  27  Kan.  122;  Buettinger  v.  Hurley,  34  Kan.  585,  9  Pac. 
197;  Ow  V.  Wickkam,  38  Kan.  225,  16  Pac.  335;  McClain  v. 
Jones,  60  Kan.  639,  57  Pac.  500. 

For  the  reason  that  title  may  not  be  adjudicated  and  finally 
determined  in  a  forcible  detainer  action,  it  is  provided  that  neither 
before  a  justice  of  the  peace  nor  in  the  district  court,  in  ^  such 
action,  shall  such  judgement  be  a  bar  to  any  other  action  brought 
by  either  party.  See  section  5088,  Wilson's  Rev.  &  Ann.  Si 
1903;  chapter  67,  art.  13,  §  161,  Code  Civ.  Proc,  When  a  party 
seeks  to  have  title  adjudicated  in  such  an  action,  or  to  oust  the 
court  of  jurisdiction  by  such  an  averment,  such  allegation  should 
be  stricken  out  upon  motion.  Section  5934,  Wilson's  Rev.  &  Ann. 
St.  1903  (chapter  67,  art.  1,  §  7,  Code  Civ.  Proc),  providing 
that: 

"If  in  any  action  commenced  before  a  justice  it  appears  to 
the  satisfaction  of  the  justice  that  the  title  or  boundaries  of  land 
is  in  dispute  in  such  action,  said  action  shall  be  stayed  before 
{said  justice,  and  said  justice  shall,  within  ten  days  thereafter, 
certify  said  case,  and  transmit  all  papers  and  process  therein 
to  the  clerk  of  the  district  court  of  his  county,  and  said  case 
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shall  be  docketed  and  thereafter  proceeded  within  the  district 
court  as  if  originally  commenced  therein;     *     ^     **' — 
in  this  jurisdiction  does  not  apply  to  forcible  detainer  actions. 
McDonald  v.  Stiles,  7  Okla.  328,  54  Pac.  487;  Armour  v,  Howe, 
62  Kan.  588,  64  Pac.  42. 

The  case  of  Torrey  v.  Berke,  11  S.  D.  157,  76  N.  W.  302,  in 
construing  section  9,  art.  2,  c.  1,  p.  1075,  Bev.  Codes  S.  D.  1903, 
which  provides: 

"The  parties  to  an  action  in  a  justice's  court  cannot  introduce 
evidence  upoi^  any  matter  wherein  the  title  to,  or  boundary  of, 
real  property  in  anywise  comes  in  question;  and  if  it  appear  from 
the  answer  of  the  defendant,  verified  by  his  oath,  that  the  de- 
termination of  the  action  will  necessarily  involve  the  question  of 
title  to,  or  boundary  of,  real  property,  in  anywise,  the  justice 
must  suspend  all  further  proceedings  in  the  action,  and  certify 
the  pleadings,  and  if  any  of  the  pleadings  are  oral,  a  transcript 
of  the  same  from  his  docket,  to  the  clerk  of  the  circuit  court  of 
the  county  or  subdivision,"  etc. — 

appears  to  be  in  conflict  with  the  rule  announced  by  the  Supreme 
Court  of  Kansas  and  Oklahoma  Territory.  But  by  reference  to 
section  47,  art.  8,  c.  1,  p.  1081,  it  will  be  found  that,  as  to  forci- 
ble entry  and  detainer  actions,  it  is  provided  that: 

"The  complaint  must  be  in  writing,  and  verified  by  the 
plaintiff,  his  agent,  or  attorney,  and  the  proceedings  may  be  had 
before  any  justice  of  the  peace  of  the  county  where  the  premises 
are  situated,  and  shall  be  governed  by  the  same  rules  as  other 
cases  before  justices  of  the  peace,  except  as  herein  modified: 
Provided,  that  when  the  title  to,  or  boundary  of,  the  real  property, 
in  anywise  comes  in  question,  the  case  shall  be  certified  to  the 
circuit  court  as  in  this  chapter  provided." 

No  such  provision  was  contained  in  the  statutes  of  Kansas  or 
Oklahoma  Territory. 

For  the  purpose  of  this  case,  under  the  tender  of  evidence 
on  tJie  part  of  the  plaintiff  in  error,  it  will  be  assumed  thiat  he 
had  the  legal  title  in  himself,  and  that  the  Caddo  County  Town- 
site  Company,  through  whom  he  deraigned  title,  had  the  capacity 
both  to  acquire  and  convey  to  him  the  property  in  question. 

The  question  further  arises  as  to  whether  or  not  the  defend- 
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ant  in  error  occupied  said  land  with  such  color  of  title  as  would 
defeat  this  action.  The  executory  contract  relied  upon  by  the 
defendant  in  error  was  neither  made  in  the  name  of  the  Caddo 
County  Townsite  Company,  nor  was  there  any  proof  offered  to 
show  that  theglleged  agents  were  authorized  to  make  such  a  con- 
tract. Hence  it  is  not  essential,  under  the  facts,  to  determine  as 
to  whether  or  not  a  contract  made  in  the  name  of  the  agent  of 
the  owner  of  real  estate,  by  virtue  of  parol  authority,  could  bind 
such  owner  so  as  to  vest  an  equitable  title  in  the  vendee.  There 
is  no  evidence  that  the  townpite  company  ever  received  the  $50, 
or  any  part  of  it,  that  was  paid  to  Hungate  and  Judge,  and  no 
question  of  estoppel  therefore  could  arise;  nor  do  the  facts  in 
this  record  bring  the  case  within  the  rule  in  the  case  of  Smith 
V.  Kirchner,  7  Okla.  169,  54  Pac.  439,  wherein  it  waa  held  that 
where  the  defendant' was  in  possession  of  a  tract  of  land  under 
contract  to  convey  title,  same  constituting  a  contract  of  sale,  the 
right  of  possession  of  the  defendant  rested  under  such  equity,  re- 
maining so  long  as  the  contract  existed,  and  could  not  be  termin- 
ated and  converted  into  a  tenancy  without  the  consent  of  all  par- 
ties thereto,  and  the  possession  could  not  be  construed  to  be  un- 
lawful until  the  contract  was  finally  determined,  which  could  not 
be  done  in  an  action  of  forcible  entry  and  detainer.  The  rule  in 
that  case  appears  to  have  been  followed,  also,  in  the  cases  of 
Dysart  et  al,  v.  Enslow,  ?  Okla.  386,  54  Pac.  550;  Aldertnan  v. 
Boeken,  26  Kan.  660  (2d  Ann.  Ed.  461),  and  Kellogg  t.  Lewvi, 
28  Kan.  635.  The  case  of  Conaway  v.  Gore  et  al,  27  Kan.  122. 
also  appears  to  harmonize^  with  the  rule  announced  by  the  fore- 
going cases.  The  defendaxits  in  that  case  proved  their  equitable 
title  as  against  the  legal  title,  and  possession  by  virtue  of  the 
equitable  title  from  plaintiff  defeated  the  claim  of  such  plaintiff 
in  forcible  detainer.  The  only  difference  is  that,  under  the  rule 
in  the  foregoing  cases,  it  appears  that,  when  an  occupier  of  lands 
and  tenements  has  color  of  title  from  the  plaintiff  or  jjis  grantor, 
the  action  will  not  lie,  and  in  effect  Conaway  v.  Oore  et  al,,  supra, 
conforms  therewith.     Nebraska,  which  has  exact  statutes  relating 
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to  forcible  detainer  (sections  1962-1965,  Cobbey's  Ann.  St.  Neb. 
1907,  vol.  1),  is  also  in  accord  with  the  case  of  Smith  v.  Kirchner, 
supra.  Ohio,  also,  has  the  same  statutes  (sections  6599-660^9 
Bates'  Ann.  St.  Ohio,  vol.  2  \4th  Ed.l),  and  the  courts  of  that 
state  are  also  in  accord  with  the  decisions  of  Oklahoma.  Brennan 
V.  Cist,  9  Ohio  S.  &  C.  P.  Dec.  18,  6  Ohio  N.  P.  1 ;  Schmidt  v. 
Schmidt,  13  Ohio  S.  &  C.  P.  Dec.  666,  10  Ohio  N.  P.  177. 

In  this  case,  with  the  assumption  that  plaintiff  had  an  un- 
broken legal  title  and  offered  to  prove  that  the  defendant  went 
into  possession  of  said  property  as  a  trespasser,  and  occupied  the 
same  without  color  of  right  or  title,  all  the  proof  having  been 
offered  by  the  defendant  to  the  effect  that  after  he  went  into  pos- 
session he  entered  into  a  contract  with  Hungate  and  Judge,  which 
contract  does  not  purport  to  bind  the  owner  of  the  fee  to  grant 
an  equitable  title  to  the  defendant,  and  the  further  claim  of  a 
quitclaim  deed  from  a  third  party,  in  whom  there  is  no  claim 
that  the  fee  rested,  such  was  not  suflBcient  proof  to  show  that  he 
occupied  or  held  said  property  under  color  of  title  so  as  to  defeat 
a  forcible  detainer  action. 

As  to  what  effect  the  adjudication  by  the  judgment  rendered 
on  April  12,  1907,  in  the  suit  for  rents,  would  have,  we  do  not 
determine  in  this  case,  because  the  question  is  not  briefed.  True, 
that  action  was  instituted  before  this  forcible  detainer  action;  but 
the  judgment,  having  been  rendered  after  the  forcible  detainer 
action  was  begun,  as  to  what  effect  that  judgment  may  have  in 
the  determination  of  the  forcible  detainer  action  is  not  passed  on 
in  this  case. 

Counsel  for  defendant  in  error  insists  that  the  title  of  plain- 
tiff in  error  is  void,  by  virtue  of  sections  2111  and  2112,  Wilson's 
Rev.  &  Ann.  St.  1903;  but  can  the  validity  of  a  deed  be  raised  in 
a  forcible  detainer  action,  a  justice  of  the  peace  not  having  the 
power  to  determine  the  question  of  title?  It  is  not  essential 
to  dispose  of  that  question  in  this  case,  for  the  record  shows  that 
the  defendant  in  error  was  not  in  possession  of  said  premises  un- 
der color  of  title  for  as  long  a  period  as  one  year  before  the 
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plaintiff  in  error  procured  the  legal  title  by  deed,  and  there  is  no 
contention  that  said  property  was  in  controversy  in  any  pending 
suit  at  that  time.  Jennings  v.  Brown,  20  Okla.  294,  94  Pac. 
557;  Huston  v.  Scoti  et  al,,  20  Okla.  142,  94  Pac.  512. 

The  judgment  of  the  lower  court  is  reversed,  with  instractionB 
to  reinstate  this  cause  and  proceed  in  accordance  with  this  opinion. 

All  the  Justices  concur. 


Parks  v.  City  op  Ada. 

No.  64.     Opinion  Filed  July  13,  1909. 
(103  Pac.  607.) 

1.  APPEAL  AND  ERROR— transfer  of  Cause— Method.  A  Judg- 
ment rendered  In  a  United  States  Court  for  the  Indian  Territory 
prior  to  the  admission  of  the  state  cannot  be  hroufirht  to  the 
Supreme  Coiurt  of  the  state  for  review  by  a  proceeding  in  error 
with  a  petition  in  error  and  transcript 

2.  APPEAL  AND  ERROR--Citatiofv— Necessity.  Under  the  federal 
appellate  procedure  in  force  in  the  Indian  Territory  prior  to  the 
adnilssion  of  the  state,  an  appeal  which  was  allowed  by  one 
of  the  Justices  of  the  United  States  Court  of  Appeals  for  the 
Indian  Territory  becomes  Inoperative,  and  no  motion  will  be 
dismissed,  where  no  citation  was  issued  and  signed  by  such 
Justice  upon  the  allowance  of  the  appeal  and  approval  of  the 
bond,  and  where  no  citation  by  order  of  the  Supreme  Court  has 
been  issued  and  served  before  the  expiration  of  the  ensuing  term 
after  the  allowance  of  the  appeal. 

3.  APPEAL  AND  ERROR— CiUtion— Power  of  Clerk  to  Issue.  Un- 
der such  procedure  the  clerk  of  the  court  has  no  power  to  issue 
and  sign  a  citation. 

(Syllabus  by  the  Court.) 

Error  from  the  United  States  Court  for  the  Southern  District  of 
the  Indian  Territory  at  Ada;  J,  T,  DicJcerson,  Judge. 

Action  by  the  City  of  Ada  against  Harry  Parks.  Judgment 
for  plaintiflF,  and  defendant  brings  error.  Petition  in  error  dis- 
missed. 
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S,  T,  Bledsoe  and  J,  F.  McKeel,  for  plaintiff  in  error. 
Thomas  P.  Holi,  City  Atty.,  Clinton  A.  Galbraith,  and  Tom 
D,  McKeown,  for  defendant  in  error. 

Hayes,  J.  This  is  an  action  in  equity  instituted  originally 
in  the  United  States  Court  for  the  Southern  District  of  the  In- 
dian Territory  at  Ada  by  defendant  in  error,  plaintiff  below,  seek- 
ing to  abate  a  nuisance.  The  trial  in  that  court  resulted  in  a 
judgment  in  favor  of  defendant  in  error.  The  decree  was  ren- 
dered on  the  14th  day  of  October,  19W.  After  the  adjournment 
of  the  term  at  which  the  decree  was  entered,  a  petition  and  prayer 
for  appeal  to  the  United  States  Court  of  Appeals  for  the  Indian 
Territory,  with  assignments  of  error,  was  presented  by  plaintiff 
in  error,  defendant  below,  to  the  Honorable  Hosea  Townsend,  as- 
sociate justice  of  said  court,  who  allowed  the  appeal  and  fixed  the 
amount  of  the  supersedeas  bond.  The  petition  for  appeal,  and 
the  allowance  thereof,  and  the  bond,  were  filed  with  the  clerk  of 
the  trial  court  on  the  15th  day  of  November,  1907.  No  citation 
was  signed  by  the  justice  allowing  the  appeal,  and  none  has  since 
been  issued  and  served.  On  the  10th  day  of  February,  1908, 
plaintiff  in  error  filed  in  this  court  his  petition  in  error,  accom- 
panied by  a  transcript  of  the  record  in  the  trial  court  and  has 
issued  a  Bununons  in  error  from  this  court,  the  service  of  which 
was  accepted  by  defendant  in  error.  A  motion  to  dismiss  this  pro- 
ceeding has  been  filed  by  defendant  in  error  upon  the  ground  that 
the  judgment  in  the  lower  court  cannot  be  reviewed  by  this  court 
under  the  procedure  taken  by  plaintiff  in  error,  and  that  the  ap- 
peal allowed  by  the  Honorable  Hosea  Townsend  on  the  15th  day 
of  November,  1907,  before  the  admission  of  the  state,  is  inopera- 
tive because  no  citation  was  ever  issued  or  served. 

In  Kelley  et  at.  v.  McCombs  et  al.,  23  Okla.  867,  102  Pac. 
186,  a  case  recently  decided  by  this  court,  it  was  held  that  a  judg- 
ment rendered  in  a  suit  in  equity  in  one  of  the  United  States 
courts  of  the  Indian  Territory  before  the  admission  of  the  state 
could  be  brought  to  this  court  for  review  after  the  admission  of 
the  state  only  by  appeal;  and  that  the  federal  appellate  proced- 
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ure,  put  in  force  in  the  Indian  Territory  by  Act  Cong.  March  3, 
1906,  e.  1479,  §  12,  33  Stat.  1081  (U.  S.  Comp.  St.  Supp.  1907, 
p.  208),  governed  such  appeal.  .Under  the  rule  of  that  ease, 
plaintiff  in  error  could  present  nothing  to  this  court  for  review 
in  the  case  at  bar  by  proceeding  in  error  perfected  by  filing  in 
this  court  a  petition  in  error  with  a  transcript  of  the  proceedings 
in  the  lower  court  thereto  attached;  but  plaintiff  in  error  con- 
tends that  he  tendered  the  transcript  to  the  clerk  of  this  court 
to  be  filed,  and  that  the^clerk  refused  to  file  the  same  unless  it 
was  accompanied  by  a  petition  in  error,  and  that  he  is  entitled  to 
have  the  judgment  reviewed  by  this  court  notwithstanding  it  was 
accompanied  by  a  petition  in  error,  for  the  reason  that  the  tran- 
script filed  contains  the  petition  for  appeal  and  the  allowance 
thereof,  and  the  assignment  of  error,  and  in  all  other  respects  con- 
forms to  the  procedure  in  the  Indian  Territory  before  the  admis- 
sion of  the  state.  We  are  of  the  opinion  that  this  contention  is 
not  sound,  for  the  reason  that  no  citation  was  issued  upon  allow- 
ance of  said  appeal,  or  has  been  issued  since.  The  issuance  of 
citation  is  not  jurisdictional;  but  where  the  same  is  not  issued  at 
the  time  of  the  allowance  of  an  appeal,  which  is  allowed  subse- 
quent to  the  term  of  court  at  which  the  judgment  is  rendered,  and 
no  order  of  the  appellate  court  for  issuance  of  citation  is  obtained 
during  the  ensuing  term  after  the  appeal  is  allowed,  such  appeal 
becomes  inoperative. 

The  leading  case  upon  this  question  is  Jacobs  v.  George, 
160  U.  S.  415,  14  Sup.  Ct.  169,  37  L.  Ed.  1127,  wherein  the 
court  summarizes  the  rules  relative  to  issuance  and  service  of 
citation  in  the  following  language : 

"(1)  When  an  appeal  is  allowed  in  open  court  and  perfected 
during  the  term  at  which  the  decree  or  judgment  appealed  from 
was  rendered,  no  citation  is  neecssary.  (2)  When  an  appeal  is 
allowed  at  the  term  of  the  decree  or  judgment,  but  is  not  per- 
fected until  after  the  term,  a  citation  is  necessary  to  bring  in  the 
parties;  but  if  the  appeal  be  docketed  here  at  the  next  ensuing 
term,  or  the  record  reaches  the  clerk^s  hands  seasonably  for  that 
term,  and  legal  excuse  exists  for  lack  of  docketing,   a  citation 
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may  be  issued,  by  leave  of  this  court,  although  the  time  for  tak- 
ing the  appeal  has  elapsed.  (3)  When  an  appeal  is  allowed  at  a 
term  subsequent  to  that  of  the  decree  or  judgment  appealed  from, 
a  citation  is  necessary;  but  it  may  be  issued,  properly  returnable 
even  after  the  expiration  of  the  time  for  taking  the  appeal,  if  the 
allowance  of  the  appeal  were  made  before.  (4)  A  citation  is  one 
of  the  necessary  elements  of  an  appeal  taken  after  the  term, 
and  if  it  be  not  issued  and  served  before  the  end  of  the  next 
ensuing  term  of  this  court,  and  be  not  waived,  the  appeal  be- 
comes inoperative.'* 

Under  the  fourth  rule  stated  above,  the  issuance  and  service 
of  a  citation  before  the  end  of  the  next  ensuing  term  of  this 
court  after  the  appeal  was  allowed  was  necessary.  The  ensuing 
term  of  this  court  adjourned  on  the  11th  day  of  May,  1908.  No 
citation  was  ever  issued  or  served  during  that  term,  nor  was 
any  appearance  made  by  defendant  in  error.  The  appeal  upon 
the  adjournment  of  such  term  became  inoperative  unless  saved 
by  the  summons  in  error  issued  by  the  clerk  of  this  court;  but 
in  our  opinion  such  result  did  not  follow  the  act  of  the  clerk 
issuing  the  summons  in  error,  for,  while  no  special  form  is  re- 
quired for  a  citation,  the  clerk  of  the  court  is  without  authority 
to  issue  one.  Freeman  v.  Clay  et  al,,  48  Fed.  849,  1  C.  C.  A.  115; 
United  States  v.  Hodge,  3  How.  634,  11  L.  Ed.  714. 

The  motion  to  dismiss  is  sustained. 

All  the  Justices  concur. 


Digitized  by  VjOOQ IC 


172  SUPREME  COUET  OF  OKLAHOMA. 

Edwards  v.  Jewell  et  aL 


Edwards  v.  Jewell  et  al. 

No.   180.     Opinion  Filed  July  13,   11M)9. 

(104  Pac.  336.) 

APPEAL  AND  ERROR— Method  of  Review— Petition  in  Error.  A  Judg- 
ment rendered  in  a  United  States  Court  for  the  Indian  Territory 
prior  to  the  admission  of  the  state  cannot  be  brou^rht  to  the 
Supreme  Court  of  the  state  for  review  by  a  proceedinir  in  error, 
with  a  petition  in  error  and  transcript. 

(Syllabus  by  the  Court.) 

Error  from  the  United  States  Court  for  the  Western  District  of 
the  Indian  Territory,  at  Mvskogee;  William  R,  Lawrence, 

Judge, 

Action  by  Louisa  Edwards  against  M.  S.  Jewell  and  another. 
Judgment  for  defendants,  and  plaintiff  brings  error.  Petition  in 
error  dismissed. 

W.  0.  Robertson  and  Lewis  A  Kean,  for  plaintiff  in  error. 
William  T,  Hutchings,  Oeorge  A.  Humphrey,  and  William 
P,  Z,  German,  for  defendants  in  error. 

Dunn,  J.  On  the  25th  day  of  February,  1907,  there  was 
filed  in  the  office  of  the  clerk  of  the  United  States  Court  for  the 
Western  District  of  the  Indian  Territory  at  Muskogee,  on  the 
equity  side  of  the  docket,  a  complaint  by  plaintiff  in  error  against 
the  defendants  in  error.  Issues  were  made  up,  and  the  case  was 
transferred  to  the  law  docket,  and  trial  had  on  November  7, 
1907,  resulting  in  a  judgment  for  the  defendants.  November  10, 
1907,  plaintiff  filed  her  motion  for  new  trial,  which  was  by  the 
court  considered  and  overruled.  November  15,  1907,  a  bill  of 
exceptions  was  tendered,  and  was  by  the  presiding  judge  allowed. 
The  same  was  then  filed  in  the  office  of  the  clerk  of  that  court. 
May  7,  1908,  the  bill  of  exceptions  mentioned,  with  a  petition  in 
error  attached,  accompanied  by  a  waiver  of  issuance  and  service 
of  summons,  were  filed  in  the  office  of  the  clerk  of  this  court.    The 
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cause  now  comes  on  to  be  considered,  and  it  is  insisted  in  this 
court  by  counsel  for  defendants  in  error  that  this  court  is  without 
jurisdiction  to  entertain  the  proceeding,  as  the  same  is  not  brought 
here  in  accordance  with  the  procedure  obtaining  in  the  jurisdic- 
tion where  and  at  the  time  judgment  was  rendered. 

In  our  judgment  this  position  is  well  taken.  This  court,  in 
the  case  of  Parks  v.  City  of  Ada,  ante,  p.  168,  103  Pac.  607,  in  an 
opinion  delivered  at  this  term  of  court,  holds: 

"A  judgment  rendered  in  a  United  States  Court  for  the  In- 
dian Territory  prior  to  the  admission  of  the  state  cannot  be  brought 
to  the  Supreme  Court  of  the  state  for  review  by  a  proceeding  in 
error,  with  a  petition  in  error  and  transcript.'* 

The  appeal  is  accordingly  dismissed. 

Hayes,  Turner,  and  Williams,  J  J.,  concur;  Kane,  C.  J.,  ab- 
sent and  not  sitting. 


Weisbender  et  dl,  v.  School  Dist.  No.  6  or  Caddo  County. 

No.  139.     Opinion  Filed  July  13.  1909. 
(108  Pac.  639.) 

1.  APPEAL  AND  ERROR — PartiM.  All  persons  who  were  parties 
to  the  proceeding  in  the  trial  court,  and  whose  interests  will  be 
affected  by  the  reversal  of  a  Judgment  on  appeal,  must  be 
brought  in  and  made  parties  in  the  appellate  court,  or  the  pro- 
ceeding will  be  dismissed- 

2.  APPEAL  AND  ERROR — D«fect  of  Parties.  A  proceeding  in  error 
brought  by  three  of  four  plaintiffs  in  whose  favor  a  Joint  Judg- 
ment was  entered  for  recovery  of  a  specified  sum,  in  which  the 
other  plaintiff  is  made  neither  a  party  plaintiff  nor  defendant  iti 
error,  must  be  dismissed  for  want  of  necessary  parties. 

(6yllabus  by  the  Court.) 

Error  from  District  Court,  Caddo  County;  F.  E.  Oillette,  Judge, 

Action  by  Jacob  Weisbender,  Frank  Noll,  John  Smith,  and 
the  Stephenson-Browne  Lumber  Company  against  School  District 
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No.  6  of  Caddo  County,  There  was  a  judgment  for  all  the  plain- 
tiflfs,  and  plaintiffs  Weisbender,  Noll,  and  Smith  bring  error.  Writ 
of  error  dismissed. 

P,  S.  Nagle,  and  A.  T,  Boys,  for  plaintiff  in  error. 
A.  J,  Morris,  for  defendant  in  error. 

Dunn,  J.  On  October  5,  1904,  the  plaintiffs  in  error,  plain- 
tiffs below,  filed  their  action  against  the  defendant  in  error,  de- 
fendant below,  to  recover  a  judgment  against  it  in  the  sum  of 
$2,671.75.  On  the  trial  of  the  cause  to  the  court,  it  was  found 
that  there  was  due  from  the  school  district  to  plaintiffs  the  amount 
prayed,  but  that  all^f  the  said  amount  except  the  sum  of  $893 
was  in  excess  of  4  per  cent,  of  the  assessed  valuation  of  said  dis- 
trict. A  judgment  was  rendered  in  favor  of  all  the  plaintiffs,  and 
against  the  defendant  school  district,  for  this  sum  with  a  proviso 
that  the  same  be  applied  to  the  payment  of  that  portion  of  the 
account  previously  assigned  to  the  Stephenson-Browne  Lumber 
Company  which  was  in  the  amount  of  $1,101.06.  Motions  for 
new  trial  were  filed  by  the  parties;  the  lumber  company  filing  its 
miotion  separately.  These  were  overruled,  exceptions  saved,  and 
the  plaintiffs  Weisbender,  Noll,  and  Smith  have  sought  to  appeal 
the  case  to  this  court  by  petition  in  error  and  case-made.  The 
Stephenson-Browne  Lumber  Company  neither  joined  in  said  ap- 
peal, nor  was  it  made  a  defendant  in  error  or  served  with  the 
case-made. 

The  defendant  by  its  counsel  in  this  court  insists,  in  brief, 
that  the  proceeding  be  dismissed  because  of  the  fact  that  the  lum- 
ber company  was  a  necessary  party  to  the  determination  of  it, 
and  that,  in  the  absence  of  said  company  appearing  either  as  plain- 
tiff or  defendant  in  error,  and  in  the  absence  of  any  service  having 
been  made  upon  it  or  any  appearance  in  this  court,  we  are  with- 
out jurisdiction  to  review  the  action  of  the  trial  court.  In  our 
judgment  this  contention  must  be  sustained.  To  hold  otherwise 
would  be  to  adjudicate  in  this  court  the  rights  to  this  company 
without  its  being  a  party  to  the  action.    A  reversal  of  this  judg- 
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ment  would  be  to  reverse  the  jud^^ent  of  the  lumber  company 
and  would  aflfect  it  adversely  in  a  proceeding  in  which  it  was  not 
a  party  and  had  no  opportunity  to  be  heard  or  to  present  its 
claims. 

This  question  was  passed  on  by  the  Supreme  Court  of  the 
territory  of  Oklahoma  in  a  number  of  cases,  among  which  may  be 
notei  the  following :  Board  of  County  Commissioners  of  Logan  Conn- 
ty  V.  Harvey  et  aL,  5  Okla.  468, 49  Pac.  1006 ;  Hvmphrey  et  al.  v. 
Hunt,  9  Okla.  196,  59  Pac.  971 ;  Wedd  v.  Gates  et  al,  15  Okla.  602, 
S2  Pac.  808.  This  court  has  passed  on  the  same  question  in  which 
the  foregoing  and  other  authorities  are  collated  and  examined  in 
the  case  of  Strange  et  al  v.  Crismon,  22  Okla.  841,  98  Pac.  937. 
From  these  authorities  it  is  laid  down  that  all  who  were  parties 
to  the  action  in  the  trial  court,  and  whose  interests  would  be 
afiFected  by  reversal  of  the  judgment,  must  be  made  parties  in 
this  court ;  and,  also,  where  the  interests  of  those  who  are  brought 
as  parties  in  the  appellate  proceeding  will  be  injuriously  affected 
by  a  reversal  of  the  judgment  complained  of,  with  out  reopening 
of  the  case  as  to  other  parties  as  to  whose  interests  the  judgment 
has  become  final  by  the  failure  to  appeal,  or  by  not  being  made 
parties  on  appead,  so  likewise  the  proceeding  will  be  dismissed. 
Board  of  County  Gom'rs  v.  Harvey,  supra. 

On  the  authority  of  the  foregoing  adjudications,  the  contention 
of  defendant  in  error  is  sustained,  and  the  appeal  is  dismissed. 

Hayes,  IHimer,  and  Williams,  JJ.,  concur;  Kane,  C.  J.,  ab- 
sent and  not  voting. 
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Everts  v.  Towx  of  Bixby. 

No.   915.     Opinion   Filed   Jiily   13,   1909. 
(108  Pac.   621.) 

1.  ACTION — ^Appeal  and  Error— Prosecution  for  Violation  of  Ordi- 
nanoo-^Naturo  of  Proceeding — Record— Recital— Conclueivenese. 
A  prosecution  for  the  violation  of  an  ordinance  of  an  Incorpor- 
ated town,  under  the  laws  in  force  In  the  Indian  Territory  prior 
to  statehood,  is  a  civil,  and  not  a  criminal,  proceeding. 

la.  The  recital  of  the  record  on  review  in  this  court  will  control, 
over  the  statement  of  a  motion  on  the  part  of  the  plaintiff  in 
error,  which  was  supported  In  the  district  court  only  by  her 
affidavit. 

2.  COURTS  — Mayor's    Court  —  Appeal-^ Oismiasal'^ Grounds.     The 

affidavit  for  appeal  appearing  In  the  record  never  to  have  been 
sworn  to  before  any  officer,  nor  to  have  been  filed  In  the  mayor's 
court  within  the  time  reqatred  by  law,  held,  that  the  district 
court  on  either  ground  would  be  Justified  in  dismissing  the  ap- 
peal. 

3.  COURTS^Mayor's  Court — Appeal — Failure  to  Prosoouto— Effoct. 
The  plaintiff  In  error,  as  appellant  from  the  mayor's  court  to  the 
district  court,  having  failed  to  lodge  the  transcript  In  the  district 
court  by  the  first  day  of  next  term  after  the  Judgment  was  ren- 
dered in  said  mayor's  court,  further,  said  cause  having  been  set 
for  trial,  the  plaintiff  in  error  having  notice  thereof,  and  it  hav- 
ing been  reached  on  due  call  of  the  docket  for  trial,  the  plaintiff 
in  error  not  being  present  either  ih  person  or  by  attorney.  held» 
that  the  district  court  was  Justifiable  in  reaching  the  conclusion 
that  said  plaintiff  In  error  had  failed  to  prosecute  her  appeal. 

3a.  The  plaintiff  in  error  having  failed  to  prosecute  her  appeal, 
it  was  at  the  option  of  the  defendant  in  error  either  to  proceed 
to  trial  on  the  appeal,  or  have  Judgment  rendered  for  the  amount 
of  the  original  judgment  and  costs  in  Its  favor. 

4.  APPEAL  AND  ERROR— Discretion  of  Intermediate  Court— Sot- 
ting Aside  Dismissal  of  Appeal.  A  motion  to  set  aside  an  order 
of  the  district  court,  dismissing  an  appeal  on  account  of  laches 
of  the  appellant,  involves  the  exercise  of  a  discretion  by  such 
court;  and,  where  the  record  falls  to  affirmatively  show  an  abuse 
thereof,  the  Judgment  of  the  lower  court  should  not  be  disturbed. 

(Syllabus  by  the  Court.) 

Error  from  the  United  States  Court  for  the  Western  District  of 
Indian   Territory  at   Tulsa;  W,   R.  Lawrence,  Judge. 
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Mrs.  W.  M.  Everts  was  fined  in  the  mayor's  court  of  the  town 
of  Bixby  for  violation  of  an  ordinance,  and  prayed  an  appeal  to 
the  United  States  Court  for  the  Western  District  of  the  Indian 
Territory.  The  appeal  having  been  thereafter  dismissed  for  want 
of  prosecution,  and  the  cause  remanded  to  the  mayor's  court. 
Mrs.  Everts  moved  to  set  aside  such  order,  which  motion  was 
denied,  and  she  brings  error.    AfSrmed. 

On  the  12th  day  of  June,  1907,  the  plaintiff  in  error,  as 
plaintiff,  filed  in  the  United  States  court  for  the  Western  District 
of  the  Indian  Territory  at  Tulsa  a  transcript  from  the  mayor's 
court  of  the  incorporated  town  of  Bixby,  Ind.  T.,  showing  the  fol- 
lowing proceedings  in  the  mayor's  court:  Complaint  filed  April 
15,  1907  charging  violation  of  Ordinance  No.  5,  which  required 
an  occupation  or  license  tax.  On  the  same  day  a  trial  was  had,  and 
judgment  rendered  by  fine  against  the  defendant  (plaintiff  in 
error)  in  the  sum  of  $24,  and  the  further  sum  of  $4.90  as  costs. 
Defendant  prayed  an  appeal  to  the  district  court,  which  was 
granted;  said  defendant  entering  intg  a  bond  conditioned  as  re- 
quired by  law.  with  J.  F.  Pautler  and  L.  P.  McOuire  as  sureties, 
which  was  filed  and  approved  on  April  15,  1907.  On  the  same 
day  she  subscribed  her  name  to  an  aflSdavit  for  appeal,  hut  there 
does  not  appear  to  have  been  any  jurat  attached  to  said  affidavit,  or 
that  it  was  indorsed  as  filed.  On  the  17th  day  of  July,  1907,  in 
the  United  States  Court  for  the  Western  District  of  the  Indian 
Territory  at  Tulsa,  the  case  was  called  for  trial,  and  the  defend- 
ant did  not  appear.  The  plaintiff  entered  an  appearance,  and 
moved  that  the  appeal  be  dismissed  for  want  of  prosecution,  and 
that  the  cause  be  remanded  to  the  mayor's  court  to  carry  out  the 
judgment.  Whereupon  the  court  sustained  said  motion.  On  the 
19th  day  of  July,  1907,  defendant  filed  a  motion  to  set  aside  said 
order,  on  the  ground  (1)  that  said  court  had  no  other  different, 
or  greater,  jurisdiction  than  the  mayor  of  said  incorporated  town 
had  when  said  case  was  pending  before  him;  (2)  that  no  com- 
plaint or  affidavit  charging  defendant  with  having  violated  any 
Vol.  24—12 
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of  the  ordinances  of  said  incorporated  town  was  filed,  as  required 
h^  law;  (3)  that  said  action  was  a  civil  proceeding,  and  no  sum- 
mons was  ever  issued  therein,  and  no  appearance  was  made,  etc; 
(4)  that  the  mayor  had  no  jurisdiction;  (5)  that  the  failure  to 
appear  did  not  authorize  the  court  to  dismiss  the  appeal  for  want 
of  prosecutions,  etc.;  (6)  that  the  nonappearance  of  the  defendant 
did  not  amount  to  a  failure  to  prosecute  the  appeal,  etc.;  (7) 
meritorious  defense;  (8)  failure  to  appear  was  on  account  of  un- 
avoidable delay;  and  (9)  failure  to  file  transcript  in  apt  time  was 
waived.  On  July  23,  1907,  said  motion  was  overruled.  No  affi- 
davits or  proofs  are  shown  to  have  been  oflfered  in  support  of  said 
motion. 

Francis  B.  Brennan,  for  plaintiff  in  error. 
Chas.  R,  HetUer,  for  defendant  in  error. 

Williams,  J.  (after  stating  the  facts  as  above).  The  plain- 
tiff in  error  makes  five  specifications  of  error,  or  assignments  as 
to  why  the  judgment  of  the  lower  court  should  be  reversed:  but 
we  will  consider  them  all  together. 

The  first  three  contentions,  made  in  support  of  said  speci- 
fications, are  to  the  effect  that  the  action  was  a  criminal  prosecu- 
tion, and  that  neither  the  said  mayor's  nor  the  district  court  had 
any  jurisdiction.  But  that  question  is  neither  properly  raised  here, 
nor  is  it  essential  to  the  determination  of  this  appeal  to  pass  on 
same.  However,  the  case  of  Fortune  v.  Incorporated  Town  of 
Wilhurton,  5  Ind.  T.  252,  82  S.  W.  738,  and  Id.,  142  Fed.  114, 
73  C.  C.  A.  338,  4  L.  R.  A.  (N.  S.)  782,  a  controUing  case,  has 
expressly  decided  that  a  prosecution  for  the  violation  of  a  town 
ordinance  is  a  civil,  and  not  a  criminal,  action. 

It  is  further  contended  that,  if  it  was  a  civil  proceeding,  no 
summons  as  required  by  law  was  served  on  the  plaintiff  in  error. 
In  the  case  of  Hodges  et  al.  v.  Frazier,  31  Ark.  60,  the  court  said : 

"The  defendants  appealed  to  this  court,  and  here  argue  that. 
Chick  being  a  nonresident,  no  affidavit  of  that  fact  appears  to 
authorize  a  warning  order  against  him.  Whether  such  aflBdavit 
was  lost  with  the  original  papers  does  not  appear.    It  is  not  ma- 
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terial.  Chick  having  appealed  to  this  court  from  the  original  de- 
cree which  was  reversed,  he  thereby  became  a  party  to  the  pro- 
ceeding, and  must  follow  the  cause  to  its  conclusion,  or  take  the 
consequences.^' 

In  the  case  of  Farmers'  Naiionai  Bank  of  Vinita,  Plaintiff  in 
Error,  v.  First  National  Bank  of  Pryor  Creek,  Defendant  in  Error 
(decided  by  this  court  at  this  term),an^e,  p.  108,  103  Pac.  686,  it 
was  held  that,  the  TJnited  States  Commissioner  exercising  juris- 
diction of  a  justice  of  the  peace  by  virtue  of  certain  statutes  of 
Arkansas  extended  to,  and  put  in  force  in,  the  Indian  Territory 
(Act  Cong.  May  2,  1890,  c.  182,  26  Stat.  98  Ind.  T.  Ann.  St. 
1899,  p.  13  §  39;  Act  Cong.  March  1,  1895,  c.  145,  28  Stat. 
695,  Ind.  T.  Ann.  St.  1899,  p.  17,  §  48),  having  jurisdiction  of 
the  subject-matter,  and  having  rendered  judgment  without  hav- 
ing jurisdiction  of  the  person  of  the  defendant,  when  such  defend- 
ant appeared  and  filed  an  affidavit  for  appeal  to  the  United  States 
Court  for  the  Northern  District  of  the  Indian  Territory,  at 
Vinita,  and  superseded  the  judgment,  it  thereby  entered  its  ap- 
pearance, and  made  itself  a  party  to  the  proceeding,  and  could 
not  thereafter  be  heard  to  complain  of  the  judgment  rendered  in 
the  TJnited  States  Court  at  Vinita. 

As  to  the  contention  that  no  complaint  had  been  filed  in  the 
mayor's  court,  and  therefore  no  jurisdiction  was  acquired  of  said 
action  either  by  the  mayor's  or  district  court,  the  record  recites 
that  a  complant  was  filed  on  April  15,  1907,  charging  defendant 
with  not  having  paid  an  occupation  or  license  tax,  in  violation  of 
Ordinance  No.  5  of  the  incorporated  town  of  Bixby,  and  such  re- 
cital will  prevail  on  review  in  this  court  over  the  verified  state- 
ment of  the  motion  of  the  plaintiff  in  error,  otherwise  unsupported. 

As  to  the  further  contention  that  the  manager  of  a  store  is 
not  personally  liable  for  an  occupation  tax  for  such  concern,  and 
that  that  was  the  capacity  in  which  the  defendant  was  prosecuted 
and  fined  in  said  case,  that  question  is  not  properly  before  this 
court.  The  only  question  here  under  the  record  is  whether  or  not 
the  lower  court  erred  in  dismissing  the  appeal,  and  not  sustaining 
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the  motion  to  set  aside  such  order.  The  affidavit  for  appeal,  as 
it  appears  in  the  record,  whilst  it  is  signed  by  the  plaintiff  in  error, 
does  not  appear  to  have  ever  been  sworn  to  before  any  officer,  as 
there  is  no  jurat  attached  thereto,  nor  does  it  show  that  it  was 
filed  within  30  days  after  the  rendition  of  said  judgment.  That 
of  itself  was  stifficient  to  justify  the  court  in  dismissing  the  appeal. 

In  addition  to  that  it  appears  that  the  transcript  was  not 
filed  by  the  first  day  of  the  next  term  of  the  court,  as  required 
by  the  statute  (Mansf.  Dig.  §  4139,  Ind.  T.  Ann.  St.  1899,  § 
2819),  and  it  has  been  h^d  in  numerous  cases  by  the  Supreme 
Court  of  Arkansas,  which  control  in  the  case  at  bar,  that  on  such 
failure  the  circuit  court  has  the  discretion  to  aflBrm  the  judgment 
of  the  lower  court  or  dismiss  the  appeal;  and,  unless  there  has 
been  an  abuse  of  such  discretion,  sdme  would  not  be  disturbed  on 
appeal.  Smith  et  al.  v.  Allen,  31  Ark.  270;  McOhee  v.  Carroll  & 
Jones,  31  Ark.  550;    Hughes  v.  Wheat,  32  Ark.  392. 

In  the  case  of  Brown  et  al  v.  Oorman,  7  Ind.  T.  747,  104 
S.  W.  1163,  the  foregoing  rule  was  followed  by  the  United  States 
Court  of  Appeals  for  the  Indian  Territory,  wherein  the  court 
said: 

"Appellant  argues  from  this  section  that  it  was  the  duty  of 
the  justice  (mayor)  to  send  up  the  transcript,  and  that,  if  the 
mayor  failed  to  do  his  duty  in  this  respect,  the  appellant  should 
not  be  made  to  suffer,  on  account  of  such  negligence.  But  the  Su- 
preme Court  of  Arkansas  has  held  that  it  is  the  duty  of  the  ap- 
pellant to  see  that  the  transcript  is  filed  as  required;  and,  if  he 
fails  to  do  so,  the  circuit  couii  may,  in  its  discretion,  dismiss  or 
affirm  for  failure  to  prosecute  the  appeal.^^ 

It  is  further  urged  that  the  failure  of  the  appellant  co  be 
present  did  not  justify  the  court  in  dismissing  her  appeal  for  want 
of  prosecution,  or  give  the  court  any  different  or  greater  powers 
or  jurisdiction  than  it  would  have  had  if  she  had  been  personally 
present  in  court,  in  which  event  it  would  have  been  necessary  for 
the  case  to  have  been  tried  de  novo;  and  further,  that  her  failure 
to  be  present  was  not  a  failure  to  prosecute  her  appeal  within  ibc 
meaning  of  the  law.    In  this  instance  she  had  not  only  failed  to 
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file  tJie  transcript  with  the  clerk  of  the  court,  as  required  by  law, 
but  when  the  case  was  reached  on  the  regular  call  of  the  docket, 
she  failed  to  be  present  to  proceed  with  the  trial  of  the  same. 
It  is  insisted  by  the  plaintiff  in  error,  in  her  motion  to  set  aside 
the  judgment  of  the  lower  court,  that  the  defendant  in  error  had 
waived  the  laches  in  not  filing  the  transcript  in  time.  On  ex- 
amination of  the  record  we  find  that  in  the  motion  of  plaintiff  in 
error  to  set  aside  said  order  dismissing  her  appeal  it  is  contended 
that  the  attorney  for  defendant  in  error  wrote  her  attorney  the 
day  before  the  appeal  was  dismissed  as  follows: 

"This  case  is  subject  to  call  now  for  trial.  There  are  4  cases 
for  trial  set  before  it.  This  case  may  not  be  called  before  9 
o'clock  a.  m.  Thursday,  July  18,  1907.  There  are  no  motions  on 
file  nor  will  any  be  filed  by  the  appellee  on  account  of  failure  of 
appellant  to  file  transcript..^' 

The  bill  of  exception  does  not  show  that  there  was  any  proof 
made  on  that  point  other  than  the  statements  made  in  the  mo- 
tion to  set  aside  the  order.  Section  2832,  Ind.  T.  Ann.  St.  1899 
(Mans.  Dig.  §  4152;  Sand.  &  H.  Dig.  §  4448;  Gannt's  Dig.  § 
3838;  Kirb/s  Dig.  §  4683),  provides: 

"If  the  party  appealing  moves  to  dismiss  in  the  circuit  court, 
or  fails  to  prosecute  his  appeal,  it  shall  be  at  the  option  of  the 
appellee  either  to  proceed  to  trial  on  the  appeal  or  have  judgment 
rendered  for  the  amount  of  the  original  judgment  and  costs  where 
it  was  in  his  favor  or  in  bar  of  the  original  judgment  where  it 
was  against  him.'' 

In  this  case  the  defendant  in  error  did  not  move  to  dismiss 
in  the  district  court  until  the  plaintiff  in  error  failed  to  appear. 
She  failed  to  prosecute  her  appeal,  not  only  by  failing  to  file  the 
transcript  in  time,  as  required  by  law,  but  also  to  be  present  in 
court  to  prosecute  same.  The  statute  provides  that  in  such  event 
the  appellee  may  have  judgment  rendered  for  the  amoimt  of  the 
original  judgment  and  costs,  where  it  was  in  his  favor.  The  mo- 
tion to  set  aside  the  order,  being  overruled  by  the  court,  involved 
the  exercise  of  a  discretion,  and,  where  the  record  fails  to  affirraa- 
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tively  show  an  abuse  of  such,  the  judgment  of  the  lower  court 
should  not  be  disturbed. 

Failing  to  find  any  reversible  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed. 

All  the  Justices  concur. 


Ballew  v.  Yoitng  et  al. 

No   159.     Opinion  Filed  Mav  18.  1909. 
(108  Pac.  628.) 

1.  PROCESS— 8«rvic«  by  Publication — Affidavit— Sufficiancy.  Where 
it  is  stated,  in  an  affidavit  to  obtain  service  by  publication,  that 
a  defendant  is  a  nonresident  of  the  state,  and  service  cannot  be 
had  upon  him  within  the  state,  and  such  affidavit  is  otherwise 
sufficient,  it  is  not  void  or  voidable  because  facts  are  not  stated 
therein  showing:  that  plaintiff,  by  the  use  of  due  diligrence,  wa* 
unable  to  make  service  of  summons  upon  the  defendant. 

2.  PROCESS — Service  by  Publieation-^Affldavit — Statement  of 
Cause  of  Action.  Where  the  affidavit  for  publication  does  not 
state  directly,  inferentially,  or  in  any  other  way  that  the  action 
brougrht  is  one  of  those  mentioned  in  section  4276,  Wilson's  Rev.  &, 
Ann.  St.  1908,  providing:  in  what  cases  service  by  publication  may 
be  had,  the  affidavit  is  fatally  defective,  and  service  by  publication 
cannot  be  obtained  thereon. 

3.  ATTACHMENT — Prooes^^ublioation      Notice— Sufflcianey.      In 

an  action  for  attachment  agrainst  a  non-resident  defendant  whose 
land  has  been  levied  upon,  a  publication  notice  which  fails  to 
describe  the  land  attached,  and  t$A\a  to  state  inferentially.  or  in 
any  other  manner,  the  nature  of  the  Judgment  which  will  be 
taken,  is  fatally  defective. 

4.  ATTACHMENT— Claims  of  Tliird  Persons — Intervener— Grounds 
of  Attack.  Any  party  who,  under  section  4244.  Wilson's  Rev.  St 
Ann.  St  1908,  intervenes  In  an  attachment  itroceedlng,  and  claims 
the  property  attached  or  levied  upon,  can  make  only  such  objec- 
tions to  the  Irregrularlty  of  the  proceeding  as  he  could  make  in 
attacking  them  in  an  independent  collateral  action. 

5.  JUDGMENT— Collateral  Attack- Void  Servica.  A  judgment,  ren- 
dered in  an  attachment  proceeding,  wherein  the  service  was  by 
publication  which  was  so  defective  as  to  be  not  merely  voidable. 
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but  void,  is  void  upon  collateral  attack,  and  one  who  intervenet 
in  an  attachment  proceedngr.  and  claims  the  real  estate  attached, 
may  attack  such  judRment  after  it  is  rendered,  or  may  attack 
such  service  before  the  rendition  of  jud^rment,  by  motion  to 
vacate  and  set  aside  such  Judgment  or  such  service. 

6.  ATTACHMENT — Dischargs — Grounds — ^Vold  Ssrvice.  In  an  ac- 
tion against  a  nonresident  in  which  an  order  of  attachment  was 
issued  at  the  time  of  the  fITinff  of  the  petiti#m,  and  cm  the  same 
date  an  affidavit  for  service  by  publication  was  filed,  and  the 
first  publication  was  made  within  60  days  from  the  date  of  the 
fllingr  of  the  petition,  but  the  affidavit  for  service  by  pul^lioatimi 
and  the  publication  notice  were  so  defective  as  to  be  absolutely 
void,  held,  that  a  motion  to  dissolve  and  discharge  the  attach- 
ment and  dismiss  the  action,  made  more  than  eight  months  after 
the  filing  of  the  petition,  levy,  and  retom  of  the  order  of  attach- 
ment was  properly  sustained  for  the  reason  that  the  action  had 
not  been  commenced. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Custer  County;  James  R.  Tolbert, 

Judge. 

Action  by  E.  C.  Ballew  against  P.  K.  Young  and  another,  in 
which  action  plaintiff  cansed  an  attachment  to  ismie.  W.  I.  Bran- 
non  filed  a  plea  of  intervention,  and  moved  to  difmies  the  attach- 
ment, which  motion  was  sustained,  and  the  action  dismissed,  and 
plaintiff  brings  error.     Affirmed. 

This  is  an  action  commenced  in  the  district  court  of  Custer 
county,  Okla.  T.,  on  June  27,  1907,  by  E.  C.  Ballew,  plaintiff  in 
error,  against  P.  K.  Young  and  Flora  Young,  defendants  in  error, 
for  the  recovery  of  the  sum  of  $200,  alleged  to  be  due  him  from 
the  defendants  as  a  real  estate  commission  for  the  sale  of  certain 
real  estate.  On  the  same  day  plaintiff  filed  his  petition  he  filed 
an  affidavit  for  attachment,  alleging  that  defendants  were  nonresi- 
dents of  the  territory  of  Oklahoma,  and  that  they  were  disposing 
of  their  property  with  the  intent  to  defraud  their  creditors.  An 
order  of  attachment  was  issued  by  the  clerk,  which  was  placed 
in  the  hands  of  the  sheriff  on  the  28th  day  of  June,  1907,  and 
by  the  sheriff  levied  on  lots  numbered  20,  21,  22,  23,  and  24  in 
block  ^Q  in  the  town  of  Clinton,  and  due  return  made  thereof  on 
the  date  it  was  received.     At  the  time  the  petition  was  filed  a 
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summons  was  issued,  directed  to  the  sheriflf  of  the  county,  who 
made  due  return  thereon  on  June  28th,  showing  that  the  defend- 
ants could  not  be  found  in  the  county.  At  the  time  of  filing  his 
petition  plaintiff  also  filed  an  affidavit  to  obtain  service  by  pub- 
lication, and  on  that  date  an  order  of  publication  was  issued  by 
the  clerk,  which  was  published  in  the  Custer  County  News.  De- 
fendants failed  to  appear  and  answer,  or  otherwise  plead  within 
the  time  required  by  law,  but  wholly  made  default. 

After  the  institution  of  the  suit  defendant  in  error  W.  I.  Bran- 
non,  hereafter  referred  to  as  intervener,  having  been  granted  leave  by 
the  court  to  interplead,  filed  his  plea  of  intervention,  alleging  that 
he  was  the  owner  of  the  real  estate  levied  upon  under  the  order 
of  attachment,  and  that  he  claimed  same  under  a  deed  executed 
by  defendants  to  Uim  on  June  20,  1907,  and  recorded  by  him  in 
the  ofiice  of  the  register  of  deeds  of  Custer  county  on  July  3,  1907, 
which  was  5  days  after  the  issuance  of  the  attachment  writ.  He 
further  alleges  that  plaintiff  had  notice  of  his  deed  and  claim  to 
the  property  at  the  time  the  order  of  attachment  was  sued  out. 
To  this  interplea  plaintiff  filed  his  verified  answer,  in  which  he 
denies  that  intervener  has  any  interest  or  claim  in  the  property 
levied  upon  or  any  valid  deed  thereto,  and,  pleading  in  the  alter- 
native, says,  that  if  he  has  any  claim  or  interest,  he  acquired  such 
with  full  knowledge  and  notice  of  plaintiff's  right  and  claim  in  the 
property  under  the  attachment,  with  the  purpose  and  object  to 
defeat  the  rights  of  plaintiff.  Intervener  thereupon  filed  a  motion 
to  dissolve  the  attachment  for  irregularities  in  the  attachment  pro- 
ceedings. Upon  hearing  this  motion  the  court  sustained  same, 
and  dismissed  plaintiff^s  action.  From  the  judgment  of  the  court, 
vacating  the  attachment  and  dismissing  the  action  this  proceeding 
in  error  is  brought. 

M.  L,  Holcombe,  for  plaintiff  in  error,  citing:  Raymond  v. 
Nix,  5  Okla.  656;  Washburn  v.  Buchanan  (Kan.)  34  Pac.  1049; 
Bannister  v.  Carroll  (Kan.)  22  Pac.  1012;  Rapp  v.  Kyle,  26  Kan. 
89;  Leppel  r.  Peck  (Colo.)  31  Pac.  185. 

Oeo.  T,   Webster,  for  defandants  in  error,  citing:   Cordray 
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t;.  Cordray  (Okla.)  91  Pac.  781;  Cockley  v.  Smith  (Kan.)  17 
Pac.  156;  Wichita  Oroc.  Co,  v.  Records  (Kan.)  19  Pac.  346;  1 
Shinn  on  Attachment,  sees.  217,  218,  344,  notes  and  cases  cited; 
Wilson's  Bev,  &  Ann.  St.,  sees.  4277,  4767,  4244. 

Hayes,  J.  (after  stating  the  facts  as  above).  No  trial  was 
had  upon  the  issues  of  fact  made  by  intervener's  interplea  and 
plaintiff's  answer  thereto.  The  judgment  of  the  court  vacating 
the  attachment  and  dismissing  the  action  was  upon  intervener's 
motion  to  dissolve  and  set  aside  the  attachment.  The  grounds 
of  this  motion  are  stated  in  general  and  somewhat  indefinite 
terms.  The  motion  in  substance  is  that  intervener  moves  the 
court  to  dismiss  and  vacate  the  attachment,  for  the  reason  that 
the  court  was  without  jurisdiction  of  either  the  persons  or  prop- 
erty attached.  The  motion  further  recites  that  it  is  based  upon 
the  pleadings,  records,  and  filep  in  the  cause.  The  alleged  irreg- 
ularities complained  of,  and  upon  wl^ich  the  judgment  of  the 
trial  court  was  based,  appear  from  the  record  to  have  occurred  in 
the  afiidavit  filed  by  plaintiff  for  publication  of  notice  and  in 
the  publication  notice. 

Plaintiff's  original  affidavit  to  obtain  service  by  publication, 
filed  on  the  day  of  the  filing  of  his  petition,  states  the  names  of 
the  parties  to  the  action,  and  that  plaintiff  has  filed  his  petition 
in  the  district  court  of  Custer  county  against  the  defendant  for 
the  recovery  of  the  sum  of  $200,  due  him  from  the  defendants  as 
a  commission  for  the  sale  of  real  estate  described  in  his  petition; 
that  defendants,  and  each  of  them^  are  not  residents  of  the  territory 
of  Oklahoma,  and  service  cannot  be  had  upon  them,  or  either  of 
them,  within  the  territory,  although  due  diligence  has  been  made, 
and  that  plaintiff  desired  to  obtain  service  on  the  defendants  by 
publication.  Plaintiff,  with  the  consent  of  the  intervener,  after- 
wards filed  an  amended  affidavit  to  obtain  service  of  publication, 
in  which,  in  addition  to  the  facts  stated  in  the  original  affidavit, 
be  states  that,  at  the  time  of  the  filing  of  the  original  affidavit,  de- 
fendants were  the  owners  of  the  lots  attached,  and  described  them ; 
that  an  attachment  order  had  been  issued  in  the  action  by  the 
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clerk  of  the  court,  which  had  been  levied  upon  said  real  estate 
according  to  law,  on  June  28,  1907;  that  defendants  were  at  the 
times  of  the  filing  of  the  original  affidavit  and  the  amended  af- 
fidavit nonresidents  of  Oklahoma,  residing  m  the  state  of  Ne- 
braska; that  he  knew  such  facts  to  be  true  from  letters  received 
from  them;  that  he  had  made  diligent  search  for  defendant?  in 
Custer  county  at  the  time  of  the  filing  of  the  original  affidavit, 
and  knows  that  they  we^e  not  in  Custer  county  nor  in  Oklahoma, 
and  that  they  have  been  absent  therefrom  ever  since,  and  that 
service  of  summons  could  not  have  been  had  upon  them  in  Ok- 
lahoma. 

Theae  affidavits  are  attacked  upon  (Several  grounds.  It  is 
first  urged  that  they  are  void  for  the  reason  that  they  fail  to 
state  facts  to  show  wherein  due  diligence  was  used  to  find  the  de- 
fendants. Section  4277,  Wilson's  Rev.  ft  Ann.  St.  1903,  being 
section  79  of  the  Civil  Code,  provides : 

^'Before  service  can  be  made  by  publication,  an  affidavit  must 
be  filed  stating  that  the  plaintiff,  with  due  diligence  is  unable  to 
make  service  of  the  summons  upon  the  defendant  or  defendants 
to  be  served  by  publication,  and  showing  that  the  case  is  one  of 
those  mentioned  in  the  preceding  section.  When  such  affidavit  is 
filed,  the  party  may  proceed  to  make  service  by  publication.** 

While  it  is  stated  in  the  original  affidavit  that  diligence  was 
used,  and  while  it  is  stated  in  the  amended  affidavit  that  diligent 
search  was  made  by  plaintiff  for  defendants  in  Custer  county,  in 
neither  the  original  nor  the  amended  affidavit  are  facts  constitut- 
ing such  diligence  fully  set  out.  But  we  think  sufficient  facts 
are  set  out  in  these  affidavits  to  render  them  valid,  if  they  are  reg- 
ular in  all  other  respects.  In  Washburn  v,  Buchanan,  52  Kan. 
417,  34  Pac.  1049,  construing  the  same  statute,  the  court  held 
an  affidavit  for  publication,  in  which  it  was  stated  that  defendants 
were  nonresidents  of  the  state,  and  that  service  could  not  be  made 
upon  them  within  the  state,  was  not  insufficient  because  plaintiff 
had  failed  to  state  therein  what  diligence  had  been  used  by  him 
io  obtain  service.  See,  also,  Roberts  t\  Fagan,  76  Kan.  636,  92 
Pac.  559. 
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Intervener  relies  upon  Cordray  v,  Cordray,  19  Okla.  36,  91 
Pac.  781,  as  supporting  his  contention  upon  this  proposition.  In 
that  case  the  affidavit  as  a  basis  for  publication  was  in  the  fol- 
lowing form: 

'^Salina  M.  Cordray,  being  first  duly  swom^  upon  oath  says 
she  is  the  plaintiff  in  the  above-entitled  cause,  and  that  defendant 
J.  W.  Cordray  is  not  a  resident  of  the  territory,  but  to  the  best  of 

her  knowledge  and  belief  is  a  resident  of ,  and  that  service 

of  summons  in  this  cape  cannot  be  had  upon  the  said  defendant  in 
the  territory  of  Oklahoma.'' 

It  was  held  that  this  affidavit  did  not  comply  with  the  pro- 
visions of  the  statute,  and  that  judgment  rendered  thereon 
was  void  for  want  of  jurisdiction  over  the  defendant,  be- 
cause first,  thie  affidavit  was  defective  in  that  it  failed  to 
state  what,  if  any,  diligence  was  used  to  secure  personal  ser- 
vice upon  the  defendant;  second,  it  failed  to  state  the  nature 
of  the  action;  third  it  failed  to  state  that  at  the  time  of 
making  the  affidavit  the  defendant  was  out  of  the  territory 
of  Oklahoma.  We  think  the  rule  announced  by  the  court  in 
the  third  syllabus,  wherein  it  was  held  that  said  affidavit  was  de- 
fective for  the  reason  that  it  failed  to  state  any  facts  showing 
that  diligence  was  used,  is  correct  as  applied  to  the  facts  of  that 
case.  In  that  case,  plaintiff  did  not  state  that  service  of  summons 
could  not  be  had  upon  the  defendant  in  the  territorv  of  Oklahoma, 
but  her  allegation  with  reference  thereto  was  that  to  the  best  of 

her  knowledge  and  belief  defendant  was  a  resident  of ,  and 

that  service  of  summons  upon  him  could  not  be  had  in  the  terri- 
tory. This  is  not  equivalent  to  saying  that  defendant  was  absent 
from  the  territory,  or  that  service  could  not  be  had  upon  him 
therein.  She  may  have  stated  the  truth  when  she  stated  that, 
to  the  best  of  her  knowledge  and  belief,  service  could  not  be  had 
upon  him^  but  that  knowledge  and  belief  may  have  not  been  based 
upon  such  information  as  was  the  result  of  diligence.  It  could 
not  be  said  from  the  affidavit  that  defendant  was  absent  from  the 
territory  of  Oklahoma  at  the  time  the  affidavit  was  made,  or  that 
service  could  not  be  had  upon  him  in  said    territory.       Affiant 
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did  not  80  state.  She  said  only  that  her  information  and  be- 
lief was  that  such  were  the  facts.  An  affidavit  upon  information 
and  belief  that  defendant  is  a  nonresident,  or  that  service  cannot 
be  had  upon  said  defendant  in  the  state,  is  insufficient.  Rotnig 
V.  Oillett,  10  Okla.  186,  62  Pac.  805.  But  in  the  case  at  bar 
plaintiff  states  positively  that  defendant  is  not  a  resident  of  the 
territory,  and  that  service  cannot  be  had  upon  him  therein.  If 
such  statement  is  true,  no  amount  of  diligence  would  have  en- 
abled plaintiff  to  obtain  service  upon  him;  and,  if  service  could 
have  been  had  by  due  diligence,  then  affiant  could  not  have  stated 
in  his  affidavit  that  it  could  not  be  made  within  the  territory.  In 
Cor  dray  v.  Cordray,  supra,  plaintiff  did  not  say  that  service  could 
not  be  had  within  the  territory;  and,  having  failed  to  say  so,  it 
was  incumbent  upon  her  to  show  what  diligence  she  had  used  to 
ascertain  whether  service  could  be  had  upon  him  within  the  ter- 
ritory at  the  time  of  her  making  her  affidavit. 

Nor  is  the  conclusion  we  here  reach  in  conflict  with  Nicoll  et 
ux.  V.  Midland  Sav.  &  Loan  Co.,  96  Pac.  744.  In  that  case  de- 
iendant  was  a  foreign  corporation,  who,  under  section  1227,  Wil- 
son's Bev.  &  Ann.  St.  1903,  was  required  to  appoint  an  agent  who 
should  reside  at  some  accessible  point  in  the  territory,  in  the  coun- 
ty where  the  principal  place  of  business  of  said  corporation  was 
carried  on,  or  at  some  place  within  the  territory,  if  such  corpora- 
tion had  no  principal  place  of  business,  which"^ agent  should  be 
duly  authorized  to  accept  service  of  process,  and  upon  whom  ser- 
vice of  process  might  be  made  in  any  action  in  which  the  cor- 
poration was  a  party.  The  affidavit  for  publication  in  that  case 
recited  that  defendant  is  a  foreign  corporation,  and  is  a  nonresi- 
dent of  the  territory  of  Oklahoma,  and  has  not  complied  with  the 
laws  by  designating  a  person  on  whom  to  serve  process  in  Noble 
county,  Okla.,  and  has  no  office  or  place  of  business  in  said  coun- 
ty, and  that  plaintiffs,  with  the  exercise  of  due  diligence,  are  un- 
able to  procure  service  of  summons  on  the  said  defendant  within 
the  territory  of  Oklahoma.  This  affidavit  fails  to  state  that  no 
agent  has  been  appointed  in  the  territory  upon  whom  service  of 
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sTiiniuons  could  be  had,  but  only  that  no  agent  had  been  designated 
upon  whom  service  of  process  could  be  had  in  Noble  county.  Nor 
does  the  affidayit  state  that  serriee  cannot  be  had  upon  the  com- 
pany in  the  territory.  There  is  no  allegation  that  it  has  no  place 
of  business  in  other  parts  of  the  territory  than  in  Noble  county, 
or  that  it  has  no  agent  in  such  other  counties  of  the  territory.  In 
the  absence  of  such  all^ation,  the  mere  statement  that  plaintiff 
had  exercised  due  diligence  to  obtain  service,  and  had  l>een  un- 
able to  procure  it,  was  insuiBcient  without  stating  what  diligence 
they  had  used. 

Section  4277,  supra,  requires  that  the  affidavit  for  publication 
shall  show  that  the  case  is  one  of  those  mentioned  in  the  preceding 
section.  The  preceding  section,  to  which  reference  is  made,  reads 
as  follows: 

"Service  may  be  made  by  publication  in  either  of  the  follow- 
ing cases:  In  actions  brought  under  the  48th  and  49th  sections 
of  this  Code  where  any  or  sJl  of  the  defendants  reside  out  of  the 
territory,  or  where  the  plaintiff  with  due  diligence  is  unable  to 
make  service  of  summons  upon  such  defendant  or  defendants  with- 
in the  territory ;  in  actions  brought  to  establish  or  set  aside  a  will, 
where  anj  or  all  of  the  defendants  reside  out  of  the  territory;  in 
actions  to  obtain  a  divorce  where  the  defendant  resides  out  of  the 
territory;  in  actions  brought  against  a  nonresident  of  the  terri- 
tory, or  a  foreign  corporation,  having  in  this  territory  property  or 
debts  owing  them,  sought  to  be  taken  by  any  of  the  provisional 
remedies,  or  to  be  appropriated  in  any  way;  in  actions  which  re- 
late to,  or  the  subject  of  which  is,  real  or  personal  property  in 
this  territor}',  where  any  defendant  has  or  claims  a  lien  or  interest, 
actual  or  contingent,  therein,  or  the  relief  demanded  consists  whol- 
ly or  partly  in  excluding  him  from  any  interest  therein,  and  sucli 
defendant  is  a  nonresident  of  the  territory  or  a  foreign  corpora- 
tion; and  in  all  actions  where  the  defendant,  being  a  resident  of 
this  territory  has  departed  therefrom,  or  from  the  county  of  his 
residence,  with  intent  to  delay  or  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keep  himself  concealed  therein 
with  the  like  intent." 

These  sections  of  the  statute  have  been  repeatedly  before  the 
Supreme  Court  of  the  state  of  Kansas  for  construction,  both  be- 
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fore  and  since  the  adoption  of  our  Code  from  that  state  by  the 
Territorial  Legislature.  A  failure  to  make  proper  averments  in 
the  aiiidavit  of  such  facts  as  to  show  that  the  ease  is  one  of  those 
provided  for  by  section  4276  renders  it  insufficient  to  support  serv- 
ice by  publication.  Leavenworth,  Topeka  &  Southwestern  Ry, 
Co.  V.  Stone,  60  Kan.  67,  55  Pac.  346;  Garrett  v.  Struble,  57 
Kan.  508,  46  Pac.  943;  Long  v.  Fife,  45  Kan.  271,  25  Pac.  594, 
23  Am.  St.  Hep.  724.  An  allegation  in  the  affidavit  that  the  case 
is  one  of  those  mentioned  in  section  4276  is  not  such  a  statement 
of  fact  as  is  required  by  the  section  to  be  made  in  the  affidavit. 
Lieberman  v.  Douglass^  62  Kan.  784,  64  Pac.  590.  The  original 
affidavit  in  this  case  fails  to  aver  facts  sufficient  to  show  that  it 
is  one  of  the  cases  in  which  service  by  publication  is  authorized. 
It  in  no  manner  sets  out  any  facts  to  indicate  the  character  of  the 
case  or  judgment  sought  therein.  In  the  amended  affidavit  filed 
it  is  alleged  that  at  the  commencement  of  the  action  an  order  of 
attachment  was  caused  to  be  issued  by  plaintiff,  and  levied  upon 
certain  real  estate  of  the  defendants,  describing  it,  which  alleged 
facts  inferentially  indicate  the  character  of  the  judgment  sought 
in  the  action.  But  the  trial  court  evidently  took  the  view  that 
the  original  affidavit  was  so  defective  in  this  respect  that  it  could 
not  be  cured  by  amendment.  AiBdavits  for  publication  are  amend- 
able as  to  some  defects.  Foreman  v.  Carter,  9  Kan.  674;  Pierce 
et  ah  V.  Butters  et  al,,  21  Kan.  125;  Harrison  v.  Begird,  30  Kan. 
532,  2  Pac.  632;  Long  v.  Fife,  supra.  But  where  the  affidavit 
fails  to  state  directly,  inferentially,  or  in  any  other  way  any  mat- 
ter required  by  statute  to  be  stated  therein,  it  is  fatally  defective, 
and  service  by  publication  cannot  be  obtained  thereon.  Harris  r. 
Claflin,  36  Kan.  543,  13  Pac.  830.  Where  the  jurisdictional  facts 
necessary  to  warrant  service  upon  defendant  by  publication  were 
in  existence  at  the  commencement  of  the  action,  and  the  affidavit 
for  publication  is  defective  only  in  that  it  states  inferentially  a 
matter  required  to  be  alleged  therein,  it  is  amendable  even  after 
judgment.  Pierce  v.  Butters,  supra;  Wilkins  v.  TouAellott,  2S 
Kan.  589;  Harrison  v.  Beard  et  (U.,  supra.     But  where  there  is 
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a  total  want  of  averment  in  the  aflSdavit  of  some  material  fact,  as 
in  this  ease,  it  is  void.  Harris  v.  Claflin,  supra.  The  original  af- 
fidavit filed  herein  fails  to  allege  directly,  inferentially,  or  other- 
wise any  facts  showing  that  it  is  one  of  the  actions  in  which  pub- 
lication may  be  had  under  the  provisions  of  section  4276,  supra, 
and  it  was  therefore  incapable  of  being  amended  so  as  to  support 
a  service  by  publication  thereon,  and  it  is  therefore  necessary  to 
consider  whether  the  amended  affidavit  contains  the  necessary  aver- 
ments. 

The  notice  of  publication  does  not  describe  the  property  at- 
tached, nor  state  the  nature  of  the  judgment  that  plaintiff  will 
take  against  the  defendants.  Section  4278,  Wilson^s  Bev.  &  Ann. 
St.  1903,  provides  what  the  publication  notice  shall  contain.  It 
shall  state  the  court  in  which  the  petition  is  filed,  the  names  of 
the  parties,  and  must  notify  the  defendants  thus  to  be  served,  that 
he  or  they  have  been  sued,  and  must  answer  the  petition  filed  by 
the  plaintiff  on  or  before  a  time  to  be  stated,  which  shall  not  be 
less  than  41  days  from  the  date  of  the  first  publication,  or  the 
petition  will  be  taken  as  true,  and  judgment,  the  nature  of  which 
shall  be  stated,  will  be  rendered  accordingly.  Where  land  has 
been  attached  undei*  order  of  attachment  against  a  nonresident 
defendant,  the  publication  notice  should  contain  a  description  of 
the  land,  and  failing  to  do  so  renders  it  defective.  Cohen  v. 
Trowbridge,  6  Kan.  385 ;  Cackley  v.  Smith,  38  Kan.  460,  17  Pac. 
156.  And  where  publication  notice  fails  to  contain  a  description 
of  the  real  estate  attached,  and  omits  entirely  to  state  the  nature 
of  the  judgment  which  is  sought,  aa  required  by  section  4278,  Wil- 
son's Bev.  &  Ann.  St.  1903,  it  is  not  voidable  only,  but  void.  Qar- 
reii  v.  Siruble,  57  Kan.  610,  46  Pac.  943.  The  failure  of  plain- 
tiff to  state  in  his  affidavit  for  service  by  publication  facts  show- 
ing that  the  case  is  one  of  those  provided  for  in  section  4276, 
supra,  and  his  failure  to  have  the  publication  notice  describe  the 
real  estate  attached,  or  to  in  any  manner  state  the  nature  of  the 
judgment  sought,  are  such  defects  as  would  make  any  judgment 
rendered  thereon  at  least  void,  and  a  motion  to  set  aside  such 
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service  or  to  vacate  a  judgment  based  thereon  would  have  to  be 
sustained. 

This  leaves  for  consideration  whether  such  irregularities  in 
an  attachment  proceeding  can  be  availed  of  by  an  intervener  by 
motion  to  dissolve  the  attachment.  The  section  of  the  statute 
providing  that  third  persons  claiming  or  having  interest  in  property 
attached  may  intervene  in  attachment  proceedings,  and  by  plea 
of  intervention  set  up  their  claim,  reads  as  follows : 

''Any  person  claiming  property,  money,  effect?  or  credit*  at- 
tached, may  interplead  in  the  cause,  verifying  the  same  by  aflBdav- 
it  made  by  himself,  agent  or  attorney,  and  issues  may  be  made 
upon  such  interpleader  and  shall  be  tried  as  like  issues  between 
plaintiff  and  defendant,  and  without  any  unnecessary  delay." 
(Section  4244,  Wilson's  Rev.  &  Ann.  St.  1903.) 

The  Supreme  Court  of  Kansas  in  an  early  case,  in  which  the 
opinion  was  written  by  Mr.  Justice  Brewer,  lays  down  the  rule 
that  an  intervener  in  an  attachment  under  this  statute  can  attack 
the  attachment  proceedings  for  only  such  irregularities  therein 
as  would  render  the  same  subject  to  attack  in  an  independent  col- 
lateral action.  In  that  case  the  affidavit  for  attachment  failed  to 
set  forth  any  grounds  for  attachment.  It  was  held  that  such  af- 
fidavit was  fatally  defective,  and  failed  to  confer  upon  the  court 
jurisdiction  to  issue  the  writ  of  attachment,  and  was  therefore 
such  an  error  as  would  render  tlie  attachment  subject  to  collateral 
attack,  and  was  ground  for  a  motion  to  dissolve  by  an  intervener 
interpleading  in  the  attachment  proceeding.  Mr.  Justice  Brew- 
er, in  discussing  this  question,  referring  to  the  interveners,  said: 

"They  did  not,  by  coming  in,  waive  all  objections  to  the  pro- 
ceedings, and  concede  their  regularity;  nor  did  they  place  them- 
selves in  the  shoes  of  the  defendant  in  the  action,  and  acquire  his 
right  to  object  to  errors  in  the  proceedings.  They  could  not  avail 
themselves  of  such  irregularities  as  were  simply  errors  sufficient 
for  reversal,  but  only  of  such  as  were  fatal  to  the  process  and 
jurisdiction."     {Dickenson  <&  Bro,  v.  Crowley,  15  Kan.  269.) 

The  doctrine  of  this  case  was  never,  so  far  as  we  are  informed, 
expressly  overruled  by  reference  thereto  in  any  subsequent  case 
from  the  Supreme  Court  of  Kansas,  but  the  following  cases  ap- 
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pear  for  a  time  to  have  established  a  rule  in  that  jurisdiction,  if 
not  in  direct  conflict,  at  least  not  entirely  in  harmony,  with  the 
rule  in  Dickenson  v.  Crowley,  supra;  Long  Bros,  v.  Murphy  ei 
al.,  27  Kan.  375;  Ashion  v.  Clayton  et  dl,,  27  Kan.  636;  Grocery 
Co.  V,  Records,  40  Kan.  506,  26  Pac.  1038;  Boot  A  Shoe 
Co.  V.  August,  51  Kan.  53,  32  Pac.  635;  Manufacturing  Co. 
V.  August,  51  Kan.  59,  32  Pac.  636;  Dolan  v.  Topping,  51  Kan. 
321,  32  Pac.  1120;  Standard  Implement  Co.  v.  Parlin  &  Orendorff 
Co.,  51  Kan.  566,  33  Pac.  363. 

But  this  question  came  directly  before  the  court  for  consid- 
eration again  in  Standard  Implement  Co.  v.  Lansing  Wagon 
Works,  58  Kan.  125,  48  Pac.  638,  where  the  court  cited  and 
followed  Dickenson  v.  Crowley,  supra,  and  again  held  that  the  in- 
terplea  of  the  intervener  is  to  be  treated  in  the  nature  of  a  collat- 
teral  attack,  and  that  an  intervener  cannot  defeat  a  prior  attach- 
ment by  showing  irregularities  in  the  attachment  proceedings  that 
would  only  be  grounds  for  reversal  on  appeal  by  defendant,  but 
would  not  be  grounds  for  attack  in  a  collateral  proceeding.  See 
Wichita  Nat.  Bank  v.  Wichita  Produce  Co.  et  ai,,  8  Kan.  App. 
40,  54  Pac.  11.  The  doctrine  of  the  court  in  Dickenson  v.  Crow- 
ley,  and  Standard  Implement  Company  v.  Lansing  Wagon  Works, 
is  we  think  in  harmony  with  the  weight  of  authority,  governed  by 
statutes  the  same  or  similar  to  the  one  controlling  in  this  case, 
and  is  the  correct  rule. 

The  Supreme  Court  of  Arkansas,  in  a  well-reasoned  case  un- 
der a  similar  statute,  announces  the  rule  to  be : 

"A  junior  attaching  creditor  may  intervene  in  a  prior  attach-* 
ment  suit,  and  there  contest  his  rights  with  the  plaintiff  in  that 
suit;  but  he  cannot  be  let  in  to  defend  the  suit  and  dispute  the 
grounds  of  the  attachment  in  lieu  of  the  defendant,  nor  to  defeat 
the  attachment  for  mere  errors  or  irregularities  in  the  proceedings, 
but  only  for  imperfections  which  are  uhamendable  and  render  the 
proceeding?  void.'*  (Sannoner  v.  Jacobson  £  Co.,  47  Ark.  31, 
14  S.  W.  458.) 

Other  cases  announcing  the  same  doctrine  are:    Leppel  v. 

Vol.  24—18 
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Beck,  2  Colo.  App.  390,  31  Pac.  185;  Scrivener  v.  Dietz,  68  Cal. 
1,  8  Pac.  609;  Moresi  v.  Swift,  15  Nev.  215.  See,  also,  T  Shinn 
on  Attachment,  §  429. 

PlaintiflP  insists  that,  although  the  aflBdavit  for  publication 
and  the  publication  notice  are  defective,  such  defects  do  not  de- 
feat the  court's  jurisdiction  over  the  property  attached  so  as  to 
render  a  judgment  thereon  a  nullity  and  subject  to  collateral  at- 
tack. Upon  this  question  there  is  some  conflict  among  the  author- 
ities, but  the  doctrine  of  the  Kansas  cases  seems  to  be  that  such 
defects  render  the  judgment  in  any  subsequent  proceedings  in 
that  action  void.  In  Oarreit  v.  Struhle,  supra,  it  is  said  in  the 
syllabus : 

^TEn  obtaining  service  by  publication,  if  there  is  a  total  failure 
to  state  in  the  notice  any  material  matter  required  by  section  74 
of  the  Civil  Code,  the  service  is  void,  and  subject  to  collateral  at- 
'tack;  but,  where  there  is  not  such  an  entire  omission  of  a  material 
fact  from  the  notice,  and  it  is  inferentially  or  insufficiently  set 
forth  therein,  the  service  is  merely  voidable,  and  can  be  success- 
fully attacked  only  in  a  direct  proceeding.' 

In  Harris  v.  Claflin,  supra,  Horton,  C.  J.,  speaking  for  the 
court,  said: 

'The  affidavit  for  publication  was  filed  June  5,  1861,  but 
ondtted  to  state,  ^hat  the  case  is  one  of  those  mentioned  in  the 
preceding  section.'  Within  the  authority  of  Shields  v.  Miller,  9 
Kan.  390,  the  affidavit  is  fatally  defective,  and  therefore  the  at- 
tempted service  by  publication  a  nullity.  Without  a  valid  service 
in  such  a  case  every  subsequent  proceeding,  including  the  judg- 
ment, the  execution,  or  order  of  sale,  the  sale,  and  the  deed,  must 
necessarily  be  void." 

This  case  is  commented  upon  by  the  court  in  Oarrett  v. 
Struhle,  supra,  in  the  following  language: 

'^n  Harris  v.  Claflin,  supra,  it  was  held  that  if  there  is  a  total 
want  of  evidence  upon  a  vital  point  in  the  affidavit  for  publication, 
the  court  acquires  no  jurisdiction  by  publication  of  the  summons; 
but,  where  there  is  not  an  entire  omission  to  state  some  material 
facts,  but  it  is  inferentially  or  insufficiently  set  forth,  the  proceed- 
ings are  merely  voidable.  The  same  principle  as  nearly  as  may 
be  should  be  applied  as  the  test  of  the  sufficiency  of  a  publication 
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notice.  If  there  is  a  total  failure  to  state  in  the  notice  any  ma- 
terial matter  required  by  section  74  of  the  Civil  Code  (Wilson's 
Rev.  &  Ann.  St.  1903,  §  4272),  the  service  is  void ;  but,  if  there  is 
not  an  entire  omission  of  su^h  material  matter,  and  it  is  inferen- 
tiallv  or  insufficiently  set  forth,  the  notice  is  merely  voidable,  and 
not  void.  Following  this  rule,  we  hold  that  the  notice  in  the 
case  of  Garrett  against  Struble  was  irregular,  defective,  and  void- 
able, but  that  it  was  not  void,  and  thei;pforft  must  be  held  suffic- 
ient as  against  a  collateral  attack.'' 

See,  also,  Shinn  on  Attachment,  §  217^  Under  the  doctrine 
of  these  cases  a  judgment  rendered  upon  the  affidavit  for  service 
by  publication,  and  the  service  thereof  had  in  this  case,  would 
have  been  void  upon  collateral  attack,  and  intervener  could  attack 
the  same  in  this  proceeding  by  proper  motion. 

Of  the  cases  holding  the  contrary  doctrine  Cooper  v.  Rey- 
nolds, 10  Wall.  308,  19  L.  Ed.  931,  is  a  leading  case.  In  that 
case  it  was  held  that  the  basis  of  the  court's  jurisdiction  in  an 
attachment  proceeding  is  the  seizure  of  the  property  under  a  valid 
writ,  and  that  defects  and  irregularities  in  the  publication  notice, 
or  the  entire  absence  of  publication  notice,  will  not  make  a  judg- 
ment rendered  in  the  action  absolutely  void,  although  such  facts 
might  be  grounds  for  reversal  in  direct  attack.  Other  cases  which 
follow  Cooper  v,  Reynolds,  or  which  approve  the  doctrine  therein 
announced,  are:  Freeman  v.  Thompson,  53  Mo.  183;  Kane  v. 
McCown,  55  Mo.  181;  Field  et  al.  v.  Dortch,  34  Ark.  399;  Oregg 
V.  Thompson^  17  Iowa,  107;  Bank  v,  Richardson,  34  Or.  518,  54 
Pac.  359,  75  Am.  St.  Bep.  664;  Beech  v.  Abbott,  6  Vt.  586; 
Paint's  Lessee  v,  Mooreland,  15  Ohio,  436,  45  Am.  Dec.  585; 
Darnell  v,  8mart,  46  Neb.  740,  65  N.  W.  805;  Brown  v.  Bose, 
55  Neb.  200,  75  N.  W.  536,  70  Am.  St.  Rep.  379. 

Commenting  upon  the  conflict  among  the  authorities  upon 
this  question,  it  is  said  in  4  Cyc.  p.  814. 

^'In  some  jurisdictions  it  has  been  held  that  the  court  acquires 
jurisdiction  over  the  property  by  a  valid  levy  thereupon,  and  its 
judgment  in  regard  thereto  is  binding  until  reversed  on  appeal, 
or  set  aside  in  some  direct  proceeding  for  that  purpose,  but  the 
weight  of  authority,  if  not  of  reason,  is  to  the  eflfect  that  the  juris- 
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diction  acquired  by  the  seizure  of  the  property  is  not  to  pass  ab- 
Bolutely  upon  the  rights  of  the  parties,  but  only  to  pass  upon  such 
right  after  defendant  has  been  given  an  opportunity  to  appear 
and  defend;  and,  where  this  view  is  maintained,  a  judgment, 
rendered  without  the  notice  prescribed  by  law  against  a  defendant 
who  has  not  appeared,  is  deemed  absolutely  void,  and  open  to 
collateral  attack*' — citing  authorities. 

The  doctrine  of  the  Kansas  cases  is  in  harmony  with  this 
expression  of  the  rule  in  Cyc,  and  they  are  controlling  upon  us. 

But  it  may  be  asked,  since  no  judgment  has  been  rendered 
in  this  action,  and  the  attack  of  intervener  is  not  upon  a  judg- 
ment, but  upon  the  order  of  attachment,  whether,  although  the 
aflBdavit  for  publication  and  the  service  by  publication  are  fatally 
defective  and  void,  if  such  facts  destroy  the  order  of  attachment 
and  the  lien  upon  the  attached  property  in  favor  of  plaintiff^ 
created  by  the  levy  of  the  writ  thereon,  and  constitute  grounds 
for  dissolving  the  attachment.  Section  4365,  Wilson's  Rev.  & 
Ann.  St.,  provides  that  the  plaintiff  in  a  civil  action  for  the  re- 
covery of  money  may,  at  or  after  the  commencement  thereof,  have 
an  attachment  against  the  property  of  the  defendant  upon  the 
grounds  thereinafter  stated.  Section  4257  provides  that  a  civil 
action  may  be  commenced  in  a  court  of  record  by  filing  in  the 
ofiice  of  the  clerk  of  the  proper  court  a  petition,  and  causing  sum- 
mons to  be  issued  thereon.  Section  4218  provides  that  an  action 
shall  be  deemed  commenced  at  the  date  of  the  summons  which  is 
served  upon  the  defendant,  and,  where  service  by  publication  is 
proper,  the  action  shall  be  deemed  to  have  commenced  at  the  date 
of  the  first  publication ;  and  said  section  further  provides  that  an 
attempt  to  commence  an  action  shall  be  deemed  equivalent  to  the 
commencement  thereof  when  the  party  faithfully,  properly,  and 
diligently  endeavors  to  procure  service,  but  such  attempt  must  be 
followed  by  the  first  publication  or  service  of  summons  within  6<) 
days.  This  section  of  the  statute  was  held,  in  Dunlap  v.  McFar- 
land,  25  Kan.  488,  to  have  no  application  to  the  commencement 
of  actions  in  order  to  authorize  the  issuance  of  an  attachment 
therein,  but  to  apply  only  to  the  statute  of  limitations.     But  in 
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Bannister  v.  Carroll  43  Kan.  64,  22  Pac.  1012,  the  court,  in  dis- 
cassing  these  various  provisions  of  the  statute,  says: 

*T^ow  in  view  of  these  various  provisions  it  would  be  an  abso- 
lute absurdity  to  hold  that,  before  an  attachment  can  issue  against 
an  absent  defendant,  on  the  ground  that  he  is  a  nonresident  of 
the  state,  an  effort  must  be  made  by  the  sheriff  of  the  county  in 
which  the  order  of  attachment  is  issued  to  personally  serve  a 
summons  upon  such  nonresident  In  view  of  all  these  complica- 
tions and  absurdities  we  think  the  proper  construction  to  be  given 
to  section  57  of  the  Code  is  that,  when  a  petition  is  filed  and  a 
summons  served,  or  the  first  publication  is  made  within  60  days, 
such  service  or  first  publication  relates  back  to  the  time  of  the 
filing  of  the  petition  and  pnecipe  and  other  necessary  papers,  and 
by  such  relation  the  suit  is  to  be  deemed  to  have  been  commenced 
at  the  date  of  their  filing.^* 

Jones  et  al.  v.  Wamick,  49  Kan.  63,  30  Pac.  115,  is  in  point. 
In  that  case  it  is  held  that  where,  in  an  attachment  proceeding, 
the  service  was  obtained  by  publication,  if  the  first  publication 
was  not  made  within  60  days  from  the  date  of  the  filing  of  the  pe- 
tition and  other  necessary  papers,  an  order  of  attachment  cannot 
be  issued  and  served,  for  the  reason  that  no  action  had  been  com- 
menced. 

Under  this  construction  of  these  provisions  of  the  statute, 
the  attachment  proceeding  in  the  action  in  the  case  at  bar  has 
failed;  for,  although  plaintiff  has  a  summons  issued  on  the  day 
of  filing  his  petition,  no  service  has  ever  been  made  of  such  sum- 
mons, and  although  he  filed  the  affidavit  for  publication  service, 
and  publication  service  was  attempted  to  be  made,  each  was  so 
defective  as  to  be  a  nullity,  and  plaintiff  now  stands  in  the  same 
position  as  if  no  affidavit  for  publication  service,  and  no  service  by 
publication  had  ever  been  attempted  to  be  made.  Wlien  the  mo- 
tion of  intervener  was  filed,  and  the  court  rendered  judgment 
thereon,  nearly  a  year  had  elapsed  since  the  filing  of  plaintiff's 
petition.  No  service  of  summons  had  been  made,  and  no  legal 
summons  by  publication  had  been  begun.  Had  the  defects  in 
the  affidavit  for  publication  service  and  in  the  publication  notice 
been  such  as  to  render  them  only  voidable,  instead  of  void,  hav- 
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ing  been  filed  or  began  within  the  time  provided  bv  statute,  such 
defects  could  be  cured  by  amendment,  and  the  first  publication 
would  then  have  related  back  to  the  time  of  the  filing  of  the  pe- 
tition, and  intervener's  motion  should  have  been  overruled. 

But  under  the  facts  as  shown  by  the  record  we  think  the  trial 
court  committed  no  errpr  for  which  the  judgment  should  be  re- 
versed, and  the  judgment  is  therefore  aflSrmed. 

Dunn,  Turner,  and  Williams,  J  J.  concur;  Kane,  C.  J.,  not 
sitting. 


Shanholtzer  v.  Thompson  et  al. 

No.  178.     Opinion  Filed  July  18.  1909. 
(103   Pac.   595.) 

1.  AFFIDAVITS— ExMution  Befor*  Affiant's  Attorney.  An  affi- 
davit filed  in  a  case,  executed  before  a  notary  public  who  Is  at- 
torney of  record  appearing  for  the  party  offering  the  same,  is 
voidable,  and  on  being  assailed  for  this  reason,  in  the  absence 
of  a  request  for  amendment,  where  such  a  course  is  permissible, 
should  be  held  void. 

2.  AFFIDAVITS— Positive  Averments.  An  affidavit  to  be  used  as 
evidence  should  state  facts,  positively,  and  not  merely  upon  be- 
lief. 

3.  JUDGMENT — Default — Process  to  Sustain.  A  judgment  entered 
by  default,  where  there  is  no  proof  of  service  of  summons,  when 
assailed  by  the  defendant  for  this  reason,  should  be  set  aside 
and  leave  given  defendant  to  plead. 

(SyUabus  by  the  Court.) 

Error  from  District  Court,  Nowata  County;  T.  L.  Brown,  Judge. 

Action  by  J.  T.  Thompson  and  another  against  P.  H.  Shan- 
holtzer. Judgment  was  rendered  for  plaintifis^  and  defendant  hav- 
ing thereafter  moved  to  strike  from  the  files  certain  affidavits  and 
to  vacate  the  judgment  and  be  allowed  to  defend^  and  his  motions 
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having  been  denied,  he  brings  error.     Reversed  and  remanded, 
with  instructions  to  set  aside  the  judgment. 

W.  J.  Campbell,  for  plaintiff  in  error,  citing:  Warner  v, 
Warner,  11  Kan.  123. 

Tillotson  £  Elliott,  for  defendants  in  error,  citing :  1  Bailey  on 
Jurisdiction,  §  31;  Forman  v.  Carter,  9  Kan.  674;  Post  v.  Colman, 
9  How.  64;  People  v.  Spalding,  6  Conn.  587. 

Dunn,  J.  January  24,  1908,  defendants  in  error,  as  plain- 
tiffs, filed  their  petition  in  the  district  court  of  Nowata  county, 
against  plaintiff  in  error,  P.  H.  Shanholtzer.  The  record  shows 
that  on  the  same  day  summons  was  issued,  but  that  the  same  was 
never  returned  showing  service.  On  March  6,  1908,  there  was 
filed  in  the  office  of  the  clerk  of  the  district  court  an  affidavit  by 
the  clerk  showing  that  on  the  24th  day  of  January,  1908,  on  a 
praecipe  duly  filed,  summons  was  issued  under  4;he  seal  of  the  court 
to  the  sheriff  of  the  county;  also,  an  affidavit  by  the  sheriff  of 
the  county  that  he  directed  one  of  his  deputies  to  make  service  of 
this  summons;  also,  an  affidavit  on  the  part  of  said  deputy  that 
be  executed  the  summons  by  serving  a  copy  of  the  same  on  the 
defendant,  that  the  original  of  said  summons  had  been  misplaced, 
that  the  whereabouts  of  the  same  was  imknown  to  him,  and  that 
he  had  never  made  return  of  the  summons,  but  that  the  same  had 
been  duly  and  properly  served  according  to  law.  All  of  these  dif- 
ferent affidavits  were  verified  as  correct  upon  the  belief  of  th^ 
parties  making  them,  and  were  sworn  to  before  Thomas  E.  Elliott, 
who  was  a  notary  public,  and  who  was  appearing  as  one  of  the 
attorneys  of  record  for  the  plaintiffs.  Upon  this  showing  of  ser- 
vice upon  the  defendant,  and  in  the  absence  of  any  answer,  de- 
murrer, motion  or  other  plea  or  appearance,  the  court  entered 
judgment  in  favor  of  plaintiffs  and  against  defendant.  On  the 
same  day  that  these  affidavits  were  filed  and  judgment  rendered, 
there  was  filed  on  the  part  of  counsel  for  defendant  two  motions; 
one  to  strike  from  the  files  in  the  cause  the  affidavits  mentioned 
for  the  reason  that  they  were  subscribed  and  sworn  to  before  one 


Digitized  by  CjOOQIC 


SiOO  SUPREME  COURT  OF  OKLAHOMA. 

Shanholtzer  v.  Thompson  ei  oZ. 

of  the  attorneys  in  the  cause,  and,  second,  a  motion  to  vacate  the 
judgment  and  allow  defendant  an  opportunity  to  plead  on  the 
ground  of  irregularity  in  the  obtaining  of  the  said  judgment. 
These  motions  were  by  the  court  overruled,  exceptions  saved,  and 
from  which  action  defendant  has  brought  the  case  to  this  court 
by  petition  in  eiTor  and  case-made,  praying  a  reversal  thereof. 

The  statutes  of  Kansas  in  reference  to  the  right  of  an  attor- 
ney of  a  party  in  an  action  to  take  affidavits  therein  at  his  in- 
stance, as  notary  public,  are  the  same  as  ours,  and  the  question 
has  been  passed  upon  by  the  Supreme  Court  of  that  state  in  a 
number  of  cases,  several  of  which  are  as  follows:  Tootle,  Hanna 
£  Co.  V.  Smiih,  34  Kan.  27,  7  Pac.  577;  Swearingen  v.  Hawser 
et  al.,  37  Kan.  126,  14  Pac.  436;  Schoen  v.  Sunderland,  39  Kan. 
758,  18  Pac.  913.  Under  these  authorities  the  motion  made  by 
counsel  for  defendant  should  have  been  sustained. 

Moreover,  it  will  be  observed  that  the  affidavits  were  made 
merely  upon  the  belief  of  the  different  parties.  The  Supreme 
Court  of  the  state  of  Kansas,  in  the  case  of  Thompson  v.  Higgin- 
botham,  18  Kan.  42,  said:  "An  affidavit  to  be  used  as  evidence 
should  state  facts  positively,  and  not  merely  upon  belief."  Justice 
Brewer,  who  wrote  the  opinion  for  the  court,  said  that  such  an 
affidavit  proves  nothing,  except  affiant's  belief.  The  foregoing 
comment  is  equally  tnie  of  the  affidavits  in  the  case  at  bar,  asd 
hence  there  was  no  evidence  whatever  before  the  court  of  any  proof 
of  service  of  summons.  This  being  true,  no  judgment  should  have 
been  entered,  but,  having  been,  it  should  have  been  annulled  and 
set  aside  on  defendant's  motion. 

The  judgment  of  the  lower  court  is,  accordingly,  reversed,  and 
the  case  remanded,  with  instructions  to  set  aside  the  judgment 
heretofore  entered  and  grant  defendant  the  statutory  time  for 
pleading. 

Hayes,  Turner,  and  Williams,  JJ.,  concur;  Kane,  C.  J.,  ab- 
sent and  not  sitting. 
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The  Homesteaders  v.  McCombs,  Ins.  Com'r, 

No.  473.     Opinion  Filed  July  18.  1909. 

(103   Pao.   691.) 

COURTS — Supreme  Court — Original  Jurisdiction — Mandamus.  An  ac- 
tion was  originally  instituted  in  this  court  by  H..  an  insurance 
company,  a^ralnst  M.,  the  state  insurance  commissioner,  seeking 
a  peremptory  writ  of  mandamus  against  said  commissioner  for 
the  issuance  of  a  permit  to  said  insurance  company  to  do  bus- 
iness in  the  state  of  Oklahoma.  Held,  that  this  court  has  not; 
original  jurisdiction  of  such  action. 

(Syllabus  by  the  Court.) 

Original  proceeding  by  an  agreed  statement  of  facts  under 
Wilson's  Rev.  &  Ann.  St.  1903,  §  4717,  by  The  Homesteaders  for 
a  writ  of  mandamus  against  T.  J.  McCombs,  Insurance  Commis- 
sioner.    Dir^missei 

It  is  stipulated  in  this  court:  That  said  action  is  begun 
herein  for  the  reason  that  one  of  the  parties  is  a  state  oflScer  and 
the  insurance  commissioner  in  charge  of  the  insurance  commission 
or  state  department,  and  that  the  controversy  involved  is  one  of 
public  interest  and  concerns  all  of  the  counties  of  the  state.  That 
The  Homesteaders,  the  plaintiff,  is  a  fraternal  beneficiary  associa- 
tion incorporated  under  the  laws  of  the  state  of  Iowa,  having  .filed 
articles  of  association  and  incorporation  in  said  state;  there  being 
issued  to  it  a  charter  or  franchise.  That  it  began  doing  business 
in  that  part  of  the  state  of  Oklahoma  known  as  the  "Indian  Ter- 
ritory'' in  September,  1906,  and  has  continued  doing  business 
therein  up  to  the  present  time,  organizing  homesteads  (lodges) 
and  taking  in  members,  and  has  a  number  of  homesteads  (lodges) 
in  the  state  of  Oklahoma,  and  is  collecting  assessments  from  its 
members.  That  no  complaint  is  made  against  it  on  behalf  of  said 
insurance  commissioner  as  to  any  failure  to  pay  losses,  as  provided 
in  the  terms  of  the  certificates  issued  by  it.  That  said  plaintiff  did 
not,  previous  to  the  time  it  commenced  business  in  said  Indian 
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Territory,  nor  has  it  at  any  time,  filed  its  certificate  with  the 
clerk  of  the  United  States  Court  of  Appeals  in  the  Indian  Terri- 
tory, and  did  not  designate  an  agent  as  provided  by  the  act  of 
Congrss  approved  February  18,  1901  (31  Stat.  795,  c.  379,  §  4), 
That  the  plaintiff,  within  the  time  required  by  law  after  the  In- 
dian Territory  was  admitted  as  a  part  of  the  state  of  Oklahoma, 
filed  its  report  with  the  defendant,  the  insurance  commissioner  of 
said  state,  and  tendered  the  fees  provided  for  in  article  4,  c.  43, 
Wilson^s  Rev.  &  Ann.  St.  1903.  That  it  is  ready,  willing,  and 
requests  permission  to  designate  an  agent  for  service,  and  asks 
for  a  license  or  permit  to  do  business  according  to  its  articles  of 
incorporation.  That  the  rates  of  assessment  provided  by  plaintiff 
are  below  those  provided  in  the  fraternity  mortality  table.  That 
said  defendant  has  refused  to  issue  a  license  to  the  plaintiff  for 
the  reason  that  its  rates  of  assessment  are  below  those  provided  by 
law,  and  is  not  within  the  exceptions  stated  in  the  statutes  or 
those  corporations  which  were  legally  doing  business  in  the  Indian 
Territory  prior  to  the  passage  of  the  act.  It  further  appears  by 
affidavit  that  this  controversy  is  real,  and  the  proceedings  in  good 
faith  to  determine  the  rights  of  the  parties. 

N.  B.  Maxey  and  Frank  H.  Dewey,  for  plaintiff,  citing: 
Oreathouse  v.  Jameson,  3  Colo.  397;  Ready  v.  Owens  (Colo.)  69 
Pac.  609;  Baker  v,  Newton,  22  Okla,  658. 

Charles  West,  Atiy.  Gen.,  for  defendant. 

Williams,  J.  (after  stating  the  facts  as  above).  This  proceed- 
ing was  begun  under  section  4717  (art.  21,  §  519),  Wilson's  Rev. 
&  Ann.  St.  1903,  which  provides  that: 

"Parties  to  a  question,  which  might  be  the  subject  of  a  civil 
action,  may,  without  action,  agree  upon  a  case  containing  the  facta 
upon  which  the  controversy  depends,  and  present  a  submission  of 
the  same  to  any  court,  which  would  have  jurisdiction  if  an  action 
had  been  brought.  But  it  must  appear,  by  affidavit,  that  the  con- 
troversy is  real,  and  the  proceedings  in  good  faith  to  determine 
the  rights  of  the  parties.  The  court  shall  thereupon  hear  and 
determine  the  case,  and  render  judgment  aa  if  an  action  were 
pending." 
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Mandamus  being  a  civil  action  {State  ex  rel.  Pinney  v.  Wil- 
liams,  69  Ala.  315;  Ex  parte  City  Council  of  Montgomery,  ^4 
Ala.  463),  if  the  Supreme  Court  would  have  original  jurisdiction 
had  this  action  been  instituted  by  mandamus,  it  follows  that  it 
would  have  jurisdiction  on  an  agreed  case  involving  the  same 
proposition  (State  v.  Allen,  5  Kan.  [New  Ed.  p.  128]  219;  Staie 
v.  Huston,  21  Okla.  782,  97  Pac.  989)  ;  but  the  question  further 
arises  as  to  whether  or  not  this  court  would  have  jurisdiction  if 
this  action  was  brought  originally  in  mandamus.  Section  2,  ar- 
ticle 7  (Bunn's  Ed.  §  170;  Snyder's  Ed.  p.  210),  of  the  Constitu- 
tion, provides: 

''The  appellate  jurisdiction  of  the  Supreme  Court  shall  be 
coextensive  with  the  state,  and  shall  extend  to  all  civil  cases  at 
law  and  in  equity,  and  to  all  criminal  cases  until  a  Criminal  Court 
of  Appeals  with  exclusive  appellate  jurisdiction  in  criminal  cases 
shall  be  established  by  law.  The  original  jurisdittion  of  the  Su- 
preme Court  shall  extend  to  a  general  superintending  control  over 
all  inferior  courts  and  all  commissions  and  boards  created  by  law. 
The  Supreme  Court  shall  have  power  to  issue  writs  of  habeas 
corpus,  mandamus,  quo  warranto,  certiorari,  prohibition,  and  such 
other  remedial  writs  as  may  be  provided  by  law,  and  to  hear  and 
determine  the  same;  and  the  Supreme  Court  may  exercise  such 
other  and  further  jurisdiction  as  may  be  conferred  upon'  it  by 
law.  Each  of  the  justices  shall  have  power  to  issue  writs  of  habeas 
corptis  to  any  part  of  the  state  upon  petition  by  or  on  behalf  of 
any  person  held  in  actual  custody,  and  make  such  writs  returnable 
before  himself,  or  before  the  Supreme  Court,  or  before  any  district 
court,  or  judge  thereof,  in  the  state." 

"There  is  hereby  established  an  insurance  department,  which 
shall  be  charged  with  the  execution  of  all  laws  now  in  force,  or 
which  shall  hereafter  be  passed,  in  relation  to  insurance  and  in- 
surance companies  doing  business  in  the  state.''  (Const.  §  22, 
art.  6  [Bunn's  Ed.  §  156]).   . 

"There  shall  be  elected  by  the  qualified  electors  of  the  state, 
at  the  first  general  election,  a  chief  officer  of  said  department, 
who  shall  be  styled  the  'insurance  commissioner,'  whose  term  of 
office  shaU  be  four  years.  ♦  ♦  ♦  "  (Const.  §  23,  art.  6  [Bunn's 
Ed.  §  156]). 

"The  insurance  commissioner  shall  give  bond,  perform  such 
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duties,  and  possess  such  further  qualificatious  as  mav  be  prescribed 
by  law/'     (Const.  §  24,  art.  6   [Bunn's  Ed.  §  157]). 

The  executive  department  of  the  government  cannot  exercise 
powers  belonging  to  the  judicial,  except  as  they  are  an  incident  to 
the  administration  of  the  prescribed  duties  of  such  department. 
In  re  County  Com'rs  of  Seventh  Judicial  District,  22  Okla.  435, 
98  Pac.  557. 

The  original  jurisdiction  of  this  court  extends  to  a  general 
superintending  control  over  all  inferior  courts  and  all  commissions 
and  boards  created  by  law.  In  furtherance  of  that  jurisdiction,  it 
has  power  to  issue  writs  of  mandamus,  quo  warranto,  certiorari, 
prohibition  and  such  other  remedial  writs  as  may  be  provided  by 
law.  In  construing  section  3,  art.  7,  of  the  Constitution  of  Wis- 
consin of  1848,  which  provides: 

"The  Supreme  Court  shall  have  a  general  superintending  con- 
trol over  all  inferior  courts,  and  shall  have  power  to  issue  writs  of 
habeas  corpus,  mandamus,  injunction,  quo  warranto,  certiorari, 
and  other  original  and  remedial  writs,  and  to  hear  and  determine 
the  same'' — 

the  Supreme  Court  of  that  state,  speaking  through  the  late  Chief 
Justice  By  an,  in  the  case  of  Attorney  General  v,  Chicago  &  N.  W. 
By.  Co.,  36  Wis.  521,  said : 

"The  same  writs  are  granted  to  those  courts  [circuit]  as  to 
this.  It  is  impossible  for  a  lawyer  to  suppose  that  they  are  granted 
in  the  same  sense  and  with  the  same  measure  of  jurisdiction,  to 
this  court  as  to  those  courts.  Such  a  proposition  would  shock  the 
legal  Fcnse  of  any  professional  man.  And  the  distinction  is  to 
be  looked  for,  and  is  readily  found,  in  the  general  constitution  and 
functions  of  those  courts  and  of  this.  The  writs  ar«"»  given  to  the 
circuit  courts  as  an  appurtenance  to  their  original  jurisdiction; 
to  this  court  for  jurisdiction.  Those  courts  take  the  writs  with 
unlimited  original  jurisdiction  of  them,  b^ause  they  have  other- 
wise general  original  jurisdiction.  Other  original  jurisdiction  is 
prohibited  to  this  court,  and  the  jurisdiction  given  by  the  writs  is 
essentially  a  limited  one.  Those  courts  take  the  prerogative  writs 
as  a  part  of  their  general  jurisdiction,  with  power  to  put  them  to 
all  proper  uses.     This  court  takes  the  prerogative  writs  for  pre- 
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rogative  jurigdiction,  with  power  to  put  them  only  to  prerogative 
ufles  proper/' 

Section  10,  art.  7  (Bnnn's  Ed.  §  180;  Snyder's  Ed.  p.  218), 
of  the  Constitution  of  this  state,  confers  original  jurisdiction  upon 
the  district  courts  in  all  cases,  civil  and  criminal,  except  where 
exclusive  jurisdiction  is  by  the  Constitution  or  by  law  confciTcd 
on  some  other  court,  and  also  authority  upon  such  courts,  or  any 
judges  thereof,  to  issue  writs  of  habeas  corpus,  mandamus,  quo 
foarranto,  certiorari,  prohibition,  etc.  It  will  be  noted  that  sec- 
tion 2,  art.  7  (Bunn's  Ed.  §  170;  Snyder's  Ed.  p.  210),  confers 
jurisdiction  only  upon  the  Supreme  Court  to  issue  writs  of  man- 
damus, quo  warrHnio,  certiorari,  prohibition,  etc.,  whilst  section 
10  of  said  article  confers  such  authority  not  only  upon  the  dis- 
trict courts,  but  also  upon  the  judges  thereof.  The  framers  of  the 
Constitution  probably  had  in  mind  that  ^'the  great  principle  of 
the  English  judicial  system  was  that  of  trial  in  local  courts  prop- 
erly constituted — ^trial  per  pais,  in  the  presence  of  the  county  as 
opposed  to  a  distant  and  unknown  tribunal."  (Taswell-Langmead 
[6th  Ed]  p.  28),  in  making  provision  for  the  issuance  of  such 
writs.  As  to  the  district  courts,  they  may  be  issued  either  in 
open  court  or  in  chambers;  in  the  Supreme  Court,  except  as  to 
writs  of  habeas  corpus,  only  in  open  court. 

In  the  case  of  Attorney  General  v.  City  of  Eau  Claire  el  al., 
37  Wis.  443,  the  court  said: 

"To  warrant  the  assertion  of  original  jurisdiction  here,  the 
interest  of  the  state  should  be  primary  and  proximate,  not  indi- 
rect or  remote,  peculiar,  perhaps,  to  some  subdivision  of  the  state, 
but  affecting  the  state  at  large,  in  some  of  its  prerogatives,  rais- 
ing a  contingency  requiring  the  interposition  of  this  court  to  pre- 
serve the  prerogatives  and  franchises  of  the  state,  in  its  Fovereign 
character;  this  court  judging  of  the  contingency,  in  each  case,  for 
itself.  For  all  else,  though  raising  question  publici  juris,  ordinary 
remedies  and  ordinary  jurisdictions  are  adequate,  and  only  when, 
for  some  peculiar  cause,  they  are  inadequate,  will  the  original 
jurisdiction  of  this  court  be  exercised  for  protection  of  merely 
private  or  merely  local  rights." 
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In  the  case  of  State  ex  rel.  Wood  v.  Baker  et  ai.,  38  Wis.  78, 
the  court  said: 

"Theae  cases,  involving  title  to  county  oflBces,  would  un- 
doubtedly be  within  the  rule  forbidding  the  exercise  of  original 
jurisdiction  of  them  here,  in  ordinary  circumstances,  and  the  ques- 
tion arises  whether  there  is  any  peculiarity  affecting  them  which 
bring  them  within  the  exceptions,  for  it  is  obvious  that  the  rule 
stated  in  Atty,  Oen.  v,  Eau  Claire  reserves  a  discretion  to  the  court 
to  exercise  original  jurisdiction  of  such  cases,  when  peculiar  con- 
ditions bring  them  within  the  spirit  and  object  of  the  lurisdiction, 
or  render  the  jurisdiction  of  the  circuit  court  inadequate/' 

See,  also :  State  ex  rel,  Radl  v.  Shaughnessey,  86  Wis.  646,  57 
N.  W.  1105;  State  v.  St,  Croix  Boom  Corporation  et  al.,  60  Wis. 
565,  19  N.  W.  396;  May  et  al.  v.  Keep,  2  Pin.  (Wis.)  301,  1 
Ohand.  285. 

The  provisions  of  the  Constitution  of  Missouri,  relating  to  the 
judiciary,  are  practically  the  same  as  those  of  Wisconsin  and  Ok- 
lahoma. Sections  2  and  3,  art.  6,  Const.  Mo.  1875  (Ann.  St. 
1906,  p.  214).  In  the  case  of  State  ex  rel,  Mcllhany  v.  Stewart, 
32  .Mo.  382,  the  court  said: 

'^There  is  no  doubt  that  this  court  is  mainly  intended  by  the 
Constitution  as  an  appellate  tribunal.  In  some  instances  original 
jurisdiction  has  been  given  to  it,  but  chiefly  with  a  view  to  enable 
it  to  exercise  more  effectually  its  superintending  control  over  in- 
ferior courts." 

The  Constitution  of  Colorado  (sections  2  and  3,  art.  6,  Const. 
1876)  contains  substantially  the  same  provisions  relating  to  the 
judiciary  as  those  of  the  Oklahoma  Constitution.  In  the  case  of 
People  ex  rel.  Kindel  v.  Clerk  of  the  District  Court  of  Arapahoe 
County,  22  Colo.  282,  44  Pac.  507,  the  court  said: 

"Original  jurisdiction  will  never  be  taken  by  this  court  over 
writs  of  this  nature  [mandamus],  except  in  cases  involving  ques- 
tions publici  juris,  and  in  general  the  writ  should  only  ])Q  put  to 
prerogative  uses,  except  under  peculiar  circumstances,  which  do 
not  exist  in  this  case.  They  should  only  issue  when  the  interest 
of  the  state  at  large  is  directly  involved,  and  where  such  interest 
is  the  principal  and  not  a  collateral  question.'' 
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Tn  the  case  of  Wheeler  v.  North  Colorado  Irrigation  Co,,  9 
Colo.  251,  11  Pac.  103,  105,  the  court  said: 

'*We  believe  that  original  jurisdiction  of  the  writs  mentioned, 
except  in  cases  presenting  some  special  or  peculiar  exigency,  should 
not  be  here  assumed,  save  where  the  interest  of  the  state  at  large 
is  directly  involved,  where  its  sovereignty  is  violated,  or  the  liberty 
of  its  citizens  menaced,  where  the  usurpation  or  the  illegal  use  of 
its  prerogatives  or  franchises  is  the  principal,  and  not  a  collateral, 
question." 

Sections  86  and  87  of  the  Constitution  of  North  Dakota  of 
1889  are  practically  the  same  as  section  2,  art.  7  (Burm's  Ed.  § 
170;  Snyder^s  Ed.  p.  210),  of  the  Constitution  of  thi>  state.  In 
the  case  of  Staie  ex  rel.  Steele  v.  Fabrick  (IS.  D.)  117  N.  W.  862, 
the  case  of  Attorney  General  v.  City  of  Eau  Claire,  supra,  is  cited 
with  approval,  and  the  court  said: 

"In  this  case  the  matter  involved  pertains  to  the  division  of 
a  county.  Counsel  forcibly  urge  that  these  questions  are  of  great 
public  concern,  and  involve  the  sovereignty  and  franchises  of  the 
state,  by  reason  of  the  fact  that  the  electors  of  Ward  county  will 
be  deprived  of  voting  upon  this  matter  of  great  concern  to  them 
unless  the  order  be  complied  with  to  submit  the  proposition  of  the 
division  of  the  county  to  them.  We  cannot  agree  with  the  conten- 
tion of  the  relators  that  the  state  at  large  is  proximately  affected 
or  concerned  in  the  question  of  the  division  of  Ward  county,  or 
whether  that  county  be  divided  into  two  counties,  or  whether  it  is 
to  be  divided  into  four  counties.  It  is  a  question,  of  public  con- 
cern to  the  residents  of  the  proposed  counties ;  but  that  it  directly 
concerns  the  state  at  large  we  cannot  see.  It  is  no  more  a  matter 
affecting  the  state  at  large  than  would  be  the  question  of  the  for- 
mation of  particular  school  districts  out  of  prescribed  territory, 
or  of  the  location  of  a  schoolhouse  thereon.  It  pertains  wholly  to 
the  private  convenience  of  the  local  inhabitants." 

See,  also:  State  v.  Burr,  16  N.  D.  581,  113  N.  W.  705; 
State  V.  Holmes,  16  N.  D.  457,  114  N.  W.  367;  i-tate  r.  Nohle,  16 
K  D.  168,  112  K  W.  141,  125  Am.  St.  Rep.  628;  State  v.  Mc- 
Lean  Co.,  11  N.  D.  356,  92  N.  W.  385;  State  v.  Wilcox,  11  N.  D. 
329,  91  N.  W.  955;  Elevator  Co.  v.  White,  11  X.  D.  5:H,  90  N.  W. 
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12;  State  v.  Archibald,  5  N.  D.  234;  ^taie  v.  Nelson,  1  N.  D. 
88,  45  N.  W.  33,  8  L.  R.  A.  283,  26  Am/  St.  Rep.  609. 

The  great  weight  of  authority  and  reason  supports  the  rules 
announced  by  the  highest  courts  of  Wisconsin,  Colorado,  North 
Dakota,  and  other  states,  to  the  same  effect.  State  ex  rel.  Hequem- 
hourg  v.  Lawrence,  38  Mo.  539;  State  ex  reL  WycJcoff  v.  Merrell 
et  al„  38  Neb.  511,  56  N.  W.  1082;  People  v.  City  of  Chicago, 
193  111.  522,  62  N.  E.  179,  58  L.  R.  A.  833:  Everiit  v.  Board  of 
County  Com'rs,  etc,  1  S.  D.  370,  47  N.  W.  296 ;  State  v.  Williams, 
1  Ala.  343 ;  Ex  parte  Pichett,  24  Ala.  91 ;  Ex  parte  Peterson,  33 
Ala.  74 ;  Ex  parte  Burnett,  30  Ala.  461 ;  Ex  parte  Candes,  48 
Ala.  386;  Ex  parte  White,  4  Fla.  172;  Ramagnano  v,  CrooJr.  88 
Ala.  451,  7  South.  247;  Ex  parte  Town  of  Roanoke,,  117  Ala.  548, 
23  South.  524;  State  v.  Williams,  69  Ala.  311;  Etheridge  v.  Hall, 
7  Port.  47;  Ex  paHe  Tarlton,  2  Ala.  35;  Leslie  v.  Tucker,  57 
Ala.  483;  Ex  parte  Pearson,  76  Ala.  523;  Ex  parte  Russell,  29 
Ala.  718;  Ex  parte  Simonton,  9  Port.  383;  State  v.  Porter,  1  Ala. 
688;  Ex  parte  Morgan  Smith,  23  Ala.  98;  Thompson  v.  Lea,  28 
Ala.  453;  Ex  parte  Mansony,  1  Ala.  99;  State  v.  Ashley,  1  Ark. 
309;  State  v.  Johnson,  26  Ark.  283;  State  v.  Breese,  15  Kan.  123; 
Commonwealth  v,  Baroux,  36  Pa.  262;  State  v,  Todd  et  ah,  4 
Ohio,  351 ;  People  v.  McClees,  20  Colo.  403,  38  Pac.  468,  26  L. 
R.  A.  646;  People  v,  Rogers,  12  Colo.  278,  20  Pac.  702;  People 
V,  Board  of  Trade,  193  111.  577,  62  N.  E.  196;  In  re  Bumette, 
73  Kan.  609,  85  Pac.  575;  State  v.  Woodbury,  74  Kan.  877,  87 
Pac.  701;  State  v.  Foster,  106  La.  425,  31  South.  57;  State  v. 
Hunter,  117  La.  294,  41  South.  578;  Ex  parte  McAnaily,  199  Mo. 
512,  97  S.  W.  921 ;  Armstrong  v.  Mayer,  61  Neb.  355,  86  N.  W. 
489;  State  v.  Tabitha  Home,  78  Neb.  651,  111  N.  W.  586. 

The  rule  announced  by  Chief  Justice  Ryan,  of  the  Supreme 
Court  of  Wisconsin,  and  uniformly  followed  ever  since  by  that 
court,  and  supported  and  sustained  both  by  reason  and  the  decfc- 
ions  of  the  highest  courts  of  other  states,  appears  to  us  to  be  salu- 
tary, for  it  is  important  that  the  dockets  of  this  court,  if  it  is 
reasonably  practicable,  be  not  congested,  in  order  that  litigants 
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appealing  their  cases  here  may  have  expeditious  hearings  and  de- 
terminations. This  is  not  reasonably  possible  if  this  tribunal  is 
to  be  transformed  into  a  trial  court.  The  jurisdiction  of  this  court 
has  been  invoked  in  several  cases  heretofore,  without  any  adver- 
tence to  the  rules  as  to  original  jurisdiction,  the  jurisdiction  in 
such  cases  passing  sub  silentio,  without  any  attempt  by  the  bar 
or  bench  to  define  it  or  cause  it  to  be  defined,  or  to  limit  its 
exercise;  but  the  same  being  adverted  to  herein,  and  the  authori- 
ties cited  thereon,  it  is  to  be  hoped  that  in  the  future  there  will 
be  care  in  invoking  its  original  jurisdiction.  In  the  case  at  bar 
the  petitioning  party  is  a  foreign  insurance  corporation,  seeking  to 
do  business  in  this  state.  Its  object  is  of  a  private  nature,  to 
engage  in  business  for  gain  and  profit,  and  has  none  of  the  ele- 
ments or  features  of  publici  juris.  There  is  no  good  and  suflBcient 
reason  shown  why  said  action  was  not  instituted  in  the  proper  dis- 
trict court  of  this  state  having  jurisdiction  thereof.  This  court 
has  no  jurisdiction,  unless  the  insurance  department  or  commis- 
sioner comes  within  the  purview  of  an  inferior  court,  or  commis- 
sion or  board  created  by  law,  as  contemplated  in  section  2,  art. 
7  (Bunn^s  Ed.  §  170),  of  the  Constitution  of  this  state. 

The  insurance  commissioner,  being  an  executive  oflBcer  of 
the  state,  charged  only  with  the  duty  of  the  execution  of  all  laws  in 
force  in  the  state  relating  to  insurance  and  insurance  companies 
doing  business  therein,  can  exercise  neither  legislative  nor  judicial 
functions,  except  as  the  same  are  merely  an  incident  to  the  admin- 
istration of  his  department.  The  words  "commissions"  and 
*T)oards,"  as  used  in  connection  with  the  term  "inferior  courts," 
mean  such  commissions  or  boards  as  judicial  power  may  be  vested 
in  pursuant  to  section  1,  art.  7  (Bunn^s  Ed.  §  169),  of  the  Consti- 
tution, and  the  hearing  and  determination  of  matters  by  commis- 
sioners or  boards  from  which  appeals  may  be  taken,  or  to  which 
writs  of  certiorari,  and  other  like  writs,  may  lie,  appears  to  be 
the  test. 

At  this  time  we  make  no  intimation  as  to  the  proper  rule  in 
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determining  the  original  jurisdiction  of  this  court  in  its  supervis- 
ory capacity  over  inferior  courts,  and  commissions  and  boards 
created  by  law.  The  question  as  to  when  this  court  should  assume 
original  jurisdiction  in  such  cases,  and  when  the  pariy  will  be 
remitted  to  the  proper  district  court  is  specifically  reserved. 

We,  accordingly,  conclude  that  this  court  has  not  jurisdic- 
tion of  this  action,  and  the  same  is  hereby  dismissed.' 

All  the  Justices  concur. 


HoBABT  Nat.  Bank  v.   MoMcrrodqh. 

No.  203.     Opinion  Filed  July  18,  1909. 

(108  Pac.   601.) 

BANKS  AND  BANKING— Col!«ction»—Laohe»—LiabiHty.  M.  deliver- 
ing a  check  to  H.  Bank  on  April  27,  1903.  on  L  Bank  in  the  Mm 
of  $814.50,  with  the  understanding  that  said  sum  would  be  Im- 
mediately placed  to  his  credit  in  the  former  bank,  and  that  he 
could  check  against  same,  at  the  time  of  the  delivery  ^of  the 
check  to  H.  Bank  he  checked  against  same  in  the  sum  of  $50; 
H.  Bank  transmitting  said  check  to  its  correspondent,  C.  Bank, 
charging  said  item  against  and  receiving  credit  in  a  like  sum 
in  said  bank  as  a  cash  item,  said  C.  Bank  in  turn  transmitting 
said  check  to  its  correspondent  bank  at  G.,  charging  said  sum 
to  said  bank  as  a  cash  item,  said  bank  at  G.  transmitting  said 
check  to  the  drawee  bank  by  mail  for  remittance  thereon.  On 
May  12,  1908,  said  check  was  canceled  by  said  drawee  bank, 
and  the  amount  of  same  charged  against  the  account  of  M. 
On  June  2,  1903,  H.  Bank  was  notified  by  the  bank  at  Q., 
through  C.  Bank,  that  it  had  no  response  from  the  drawee  bank; 
said  K.  Bank  notifying  M.  of  such  information,  without  return- 
ing or  offering  to  return  said  check.  In  the  meantime  L  Buik 
fiUled.  Held,  that  H.  Bank  was  the  owner  of  said  check  for 
value,  and  liable  to  M.  for  loss  on  account  of  such  laches. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Kiowa  County;  F.  E.  Oillette,  Judge, 

Action  by  T.  H.  McMurrough  against  the  Hobart  National 
Bank.  Judgment  for  plaintiff^  and  defendant  brings  error.  Af- 
firmed. 
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L,  M.  Keys  and  N,  Bummons,  for  plaintiff  in  error,  citing: 
Moose  V.  Qoddard,  147  Mass.  287;  Bhal  v.  Somerville,  60  Fed. 
647;  Zane  on  Banks  and  Banking,  p.  187,  §  117,  and  authorities 
cited;  Si.  L.  d  S.  F.  By.  Co.  v.  Johnson,  133  U.  8.  566;  Beaie 
V.  City  of  Somerville,  1  C.  C.  A.  698;  In  re  State  Bank  (Mich.) 
57  N.  W.  336;  5  Cyc.  ^93;  First  Nat.  Bank  v.  Citizens'  Sav.  Bank 
of  Detroit,  82  N.  W.  66;  Kershaw  v.  Ladd  (Ore.)  44  L.  R.  A.  236. 

0.  A.  Brown,  for  defendant  in  error. 

Williams,  J.  In  this  case,  on  the  27th  day  of  April,  1903, 
the  plaintiff  in  error  received  the  check  on  the  Indiahoma  Bank 
in  the  sum  of  $248  in  satisfaction  of  the  note,  on  which  there  was 
a  balance  due  in  that  amount,  secured  by  the  mortgage,  and  the 
other  check  in  the  sum  of  $314.50,  at  least  with  the  implied  under- 
standing that  said  amount  might  be  checked  against  by  the  de- 
fendant in  error,  for  at  the  time  that  the  checks  were  received  and 
credited  on  the  account  of  the  defendant  in  error,  he  checked 
against  such  account  in  the  sum  of  $50,  and  also  prior  to  the  time 
that  plaintiff,  to  wit,  June  2,  1903,  advised  him  that  there  were 
any  infirmities  in  either  of  said  checks,  the  defendant  in  error 
checked  again  against  the  same  in  the  further  sum  of  $50.  These 
checks  on  the  Indiahoma  Bank  were  indorsed  and  transmitted  to 
the  Citizens*  National  Bank  of  Chickasha ;  the  plaintiff  in  error 
receiving  credit  therefor  on  its  account  with  said  bank.  Then  in 
turn  they  were  indorsed  by  the  Chickasha  Bank  and  transmitted 
to  the  Capitol  National  Bank,  of  Guthrie,  where  the  Chickasha 
Bank  received  credit  therefor;  the  plaintiff  in  error  drawing  on 
its  credited  balance  as  it  desired  in  the  Chickasha  Bank. 

A  ^'check**  being  a  bill  of  exchange  upon  a  bank  or  banker, 
payable  on  demand  without  interest  (chapter  54,  art.  "4,  §  113 
[section  3703],  Wilson's  Eev.  &  Ann.  St.  1903),  when  the  plain- 
tiff is  error  received  the  two  checks  on  the  Indiahoma  Bank,  can- 
celing and  surrendering  up  the  note  and  chattel  mortgage  for  the 
check  for  $248,  and  then  and  there  permitting  the  defendant  in 
error  to  check  against  the  other  check  in  the  sum  of  $50,  and 
thereafter,  on,  to  wit.  May  29,  1903,  and  prior  to  the  discovery  of 
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the  infirmit}'  in  the  $314.50  check,  again  in  the  sum  of  $50,  the 
plaintiff  in  error  became  the  owner  of  the  $314.50  check  for  value. 
In  the  case  of  Noble  et  al.  v.  Doughien,  72  Kan.  344,  88  Pac 
1050,  3  L.  B.  A.  (N.  S.)  1167,  the  court  said: 

^The  payee  indorsed  the  check  and  deposited  it  in  the  Phila- 
delphia Bank,  with  which  it  was  in  the  habit  of  dealing,  accord- 
ing to  the  business  forms  under  which  transactions  of  that  char- 
acter are  usually  conducted.  The  legal  effect  of  such  conduct, 
where  no  reservations  are  made  or  limitation?  are  imposed  by 
either  party,  and  no  agreement  or  imderstanding  appears  other 
than  that  which  the  law  implies,  is  well  settled  by  the  best-con- 
sidered cases.  When  the  payee  of  the  check  received  credit  for  it, 
the  bank  became  indebted  id  him  in  a  sum  equal  to  the  amount 
»of  the  credit,  his  funds  in  the  bank  subject  to  the  immediate  i^itb- 
drawal  upon  his  check  were  augmented  to  the  same  extent,  the 
check  itself  became  the  property  of  the  indorsee,  and  the  payees 
relation  to  it  became  that  of  one  who  had  transferred  title  to  it 
by  indorsement.  If  the  depositor  had  desired  to  establish  the  re- 
lation of  principal  and  agent  between  himself  and  the  depositary, 
he  should  have  indorsed  the  paper  for  collection  merely,  or  other- 
wise should  have  indicated  his  purpose;  and,  if  the  bank  did  not 
intend  to  accept  the  check  as  money,  it  should  have  entered  it  as 
paper,  and  not  as  cash,  or  otherwise  should  have  made  manifest  its 
intention  to  collect  merely.    2  Morse  on  Banks  &  Banking,  §  583.'' 

This  rule  is  supported  by  the  following  authorities:  Burton 
V.  United  States,  196  U.  S.  283,  25  Sup.  Ct.  243,  49  L.  Ed.  482; 
Mann  v.  Second  National  Bank,  34  Kan.  746,  10  Pac.  150;  Mor- 
rison i\  Farmers'  (6  Merchants'  Bank,  9  Okla.  701,  60  Pac.  274; 
Winfield  National  Bank  v.  McWilliams,  9  Okla.  510,  60  Pac.  234; 
First  National  Bank  v.  Armstrong,  39  Fed.  231 ;  Ayres  v.  Farm- 
ers'  &  Merchants'  Bank,  79  Mo.  421,  49  Am.  Eep.  235;  Metro- 
politan  Bank  v,  Loyd,  90  N.  Y.  630. 

The  acceptance  of  the  check  imposed  upon  the  plaintiff  in 
error  the  necessity  of  using  due  diligence  to  realize  upon  it,  in 
order  to  escape  responsibility  for  loss,  if,  in  the  meantime,  the 
drawee  should  become  insolvent.  Anderson  v.  Rodgers,  63  Kan. 
542,  36  Pac.  1067,  27  L.  B.  A.  248;  Kilpatrick  v.  B.  &  L.  Asso- 
ciation, 119  Pa.  30,  12  Atl.  754;  Freeholders  of  Middlesex  v. 
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Thomas  &  Martin,  20  N.  J.  Eq.  39.  If  the  plaintiff  in  error 
was  guilty  of  laches  in  the  performancea  of  its  duty,  resulting  in 
loss  or  damage  to  the  defendant  in  error,  to  the  extent  of  such 
loss  or  damage  it  must  respond.  Lowenstein  v,  Bresler,  109  Ala. 
326,  19  South.  860;  Watt  v.  Gans,  114  Ala.  264,  21  South.  1011, 
62  Am.  St.  Rep.  99;  Merchants  National  Bank  v.  Samuel  (C.  C.) 
20  Fed.  664;  Doivney  v.  Hicks,  14  How.  240,  14  L.  Ed.  404;  '^2 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  572.  Now,  in  this  ease  a  month 
and  more  elapsed  after  the  plaintiff  in  error  bank  secured  the 
checks  on  the  Indiahoma  Bank  and  the  time  of  its  report  from 
the  Capitol  National  Bank,  through  the  Citizens'  National  Bank 
of  Chickasha.  The  lapse  of  such  time,  without  further  action  by 
plaintiff  in  error,  was  such  laches,  when  the  result  shows  that  the 
delay^  occasioned  the  loss;  but  it  is  suggested  that  the  defendant 
in  error  was  notified  in  sufficient  time  to  have  gone  and  made  his 
demand  on  the  Indiahoma  Bank,  and  thereby  save  himself  and 
prevent  any  one  from  being  damnified  by  the  transaction.  Sup- 
pose the  defendant  in  error  had  gone  to  the  bank  before  it  closed 
its  doors,  he  would  have  found  the  bank  in  the  possession  of  his 
check  with  it  canceled  and  his  account  charged  with  the  amoimt 
of  the  check.  When  the  plaintiff  in  error  took  this  check,  it  put 
same  in  the  hands  of  its  correspondent  at  Chickasha,^  which,  under 
the  rules  as  understood  by  the  plaintiff  in  error,  sent  it  to  its  cor- 
respondent, the  Capitol  National  Bank,  at  Guthrie,  which  in  turn 
sent  same  by  mail  to  the  drawee  bank,  the  Bank  of  Indiahoma, 
and  said  drawee  bank  was  permitted  to  retain  said  check  from 
May  12,  1903,  without  any  inquiry  or  further  action  on  its  part. 
Under  the  facts  in  this  case,  such  laches  on  the  part  of  the  plain- 
tiff in  error  cannot  be  excused,  even  though  it  were  acting  as  the 
agent  of  the  drawer  for  the  purpose  of  having  the  check  collected. 
It  is  not  necessary  to  determine  the  question  as  to  whether  or 
not  the  Hobart  National  Bank,  having  used  due  care  in  selecting 
a  correspondent  bank,  if  its  correspondent  was  negligent  in  and 
about  making  the  collections  and  in  sending  the  check  directly  to 
the  paying  bank  for  payment,  the  defendant  bank  would  be  re- 
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sponsible  to  the  plaistiff  for  the  negligence  of  such  correspondent 
That  question  is  hereby  specially  reserved,  for  under  any  event 
the  plaintiff  in  error  is  liable  in  this  case.  By  permitting  its  cor- 
respondent to  retain  this  check  for  such  a  length  of  time,  without 
taking  any  action  toward  tracing  the  same  and  realizing  thereon 
or  reclaiming  the  same  and  returning  it  to  the  defendant  in  error 
within  a  reasonable  time,  would  render  the  plaintiff  in  error  liable 
to  this  defendant  in  error. 

Finding  no  reversible  error  in  the  record  the  judgment  of 
the  lower  court  is  affirmed. 

Kane,  C.  J.,  and  Dunn  and  Turner,  JJ.,  concur;  Hayi»,  .T., 
not  participating. 


Eminent  Household  op  Columbian  Woodmen  v.  Peatkb. 

No.  198.     Opinion  Piled  July  18.*  1909. 

(108   Pac.   558.) 

INSURANCE— Life  Insurance— ^'Serious  Illness."  The  term  '*ser- 
lous  Illness."  as  used  In  an  application  for  a  life  insurance 
policy,  means  such  an  Illness  as  permanently  or  materially  Im- 
pairs, or  Is  likely  permanently  or  materially  to  Impair,  the 
health  of  the  applicant 

INSURANCE— Life     Insurance— Application— False     Statements, 

An  applicant  for  a  life  Insurance  policy  warranted  In  her  appli- 
cation that  her  answers  to  the  medical  examiner  on  the  reverse 
side  of  her  application  were  "true  and  accurate,"  and  that  they 
should  constitute  the  basis  for  the  covenant.  The  policy  recited 
that  It  was  executed  In  consideration  of  the  warranties  made  in 
the  application,  and  that  the  application  should  be  made  a  part 
of  the  covenant.  Heldv  that  the  answers  of  the  Insured  to  the 
medical  examiner  were  her  warranties,  and  that  a  false  state- 
ment made  therein  by  her  rendered  the  policy  void. 

INSURANCE — Life  Insurance— ''Spitting  or  Coughing  of  Blood.** 
The  phrase  "spitting  or  coughing  of  blood,"  as  used  in  a  ques- 
tion propounded  by  a  medical  examiner  to  an  appUcant  for  a 
life  Insurance  policy,  as  to  whether  she  had  ever  ha4  "spitting 
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or  couching:  of  blood/'   means   the   disorder  so   called,   whether 
the  blood  comes  from  the  lungs  or  from  the  stomach. 

CSyllabus  by  the  Court) 

Error  from  District  Court,  Love   County;  Stilwell  H.  Russell, 

Judge. 

Action  by  William  H.  Prater  against  the  Eminent  Houbc- 
hold  of  ColumbiaD  Woodmen.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed  and  remanded. 

Smith  &  Hastings  and  Robert  E.  Lee,  for  plaintiff  in  error, 
citing:  3  Coole/s  Briefs  on  Insurance,  pp.  1935,  1936,  1960 
1951,  and  cases  cited;  Cobb  v.  Covenant,  etc.,  Ass'n,  153  Mass.  176. 

H.  C.  Potterf  and  E.  A.  Walker,  for  defendant  in  error. 

Hayes,  J.  This  is  an  action  on  a  policy  of  life  insurance,  in 
which  defendant  in  error,  plaintiff  below,  is  the  beneficiary.  From 
a  judgment  in  favor  of  plaintiff  for  the  amount  of  the  policy, 
plaintiff  in  error,  defendant  below,  brings  this  proceeding  in 
error.  The  policy  was  taken  out  by  Elizabeth  Prater,  plaintiff's 
mother,  on  the  19th  day  of  December,  1905,  who  died  on  the 
17th  day  of  February,  1906.  The  insurance  order  by  its  answer 
admits  the  execution  and  delivery  of  the  policy  and  the  death  of 
the  insured,  but  denies  liability  under  the  policy  upon  several 
grounds.  Under  the  state  of  the  record  in  this  case  it  will  only  be 
necessary  to  mention  and  consider  two  of  the  questions  raised  in 
defendant's  answer  as  defenses.  It  alleges,  first,  that  Mrs.  Prater, 
in  her  application  for  the  policy,  had  stated  that  she  had  never 
had  hemorrhage  or  inflamiiiation  of  the  lungs,  spitting  of  blood, 
and  had  never  been  seriously  sick,  nor  attended  by  any  physician 
during  any  such  serious  sickness,  that  such  statements  were  by 
her  application  and  the  contract  of  insurance  made  her  warran- 
ties upon  which  the  policy  was  issued,  and  that  such  statements 
were  untrue.  Second.  That  she  had  made  the  misrepresentations 
aforesaid  knowing  them  to  be  untrue;  that  they  were  material, 
and  were  relied  upon  by  defendant  when  it  issued  the  policy.  The 
trial  was  to  the  court  without  a  jury,  who  made  a  general  finding 
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for  plaintiflf.  Under  our  view  of  this  ease  it  will  be  necessary  for 
us  to  investigate  the  facts  and  the  law  to  determine  only  whether 
there  was  a  breach  of  warranty  by  the  insured. 

Some  of  the  alleged  misrepresentations  complained  of  by  de- 
fendant are  in  the  application  of  the  insured;  others  are  in  her 
answers  to  questions  in  the  worthy  physician's  report  on  the  re- 
verse side  of  the  application.  There  is  no  contention  by  plaintiff 
that  the  statements  made  in  the  application  are  not,  by  the  provis- 
ions of  the  application  and  the  policy,  made  warranties  of  the  ap- 
plicant, and  we  shall  first  ascertain  whether  there  was  any  breach 
of  warranty  by  reason  of  false  statements  made  in  the  application. 
The  following  questions  and  answers  occur  in  the  application: 

^*Q.  Give  date  of  last  serious  illness,  month  and  year.  A. 
Was  never 'seriously  ill.  Q.  What  was  it?  A.  Nothing.  Q.  Name 
and  address  of  attending  physician.     A  None.'*  * 

In  the  month  of  August,  1904.  deceased  became  ill  one  after- 
noon, and  suffered  from  hemorrhage.  She  spit  up  much  blood. 
A  physician  was  called,  and  the  physician  who  attended  her  testi- 
fied at  the  trial  that  deceased  was  at  that  time  very  sick;  that  she 
bled  profusely  from  the  lungs;  that  her  pulse  ceased  beating,  and 
that  she  became  cold  and  clammy;  that  life  was  almost  gone;  and 
that  she  coughed  up  blood  at  almost  every  breath.  Other  wit- 
nesses corroborate  the  attending  physician's  statement  that  dece- 
dent had  a  profuse  hemorrhage  at  that  time,  and  that  her  condi- 
tion was  alarming,  and  there  is  evidence  that  she  continued  in 
a  state  of  impaired  health  from  that  date  up  till  the  time  of  her 
death,  and  that  subsequent  to  this  illness,  she  was  under  the  treat- 
ment of  a  Christian  Scientist,  but  the  evidence  as  to  the  severity 
of  this  illness  is  conflicting.  Plaintiff  testified  that  his  mother 
recovered  immediately  and  entirely  after  this  illness.  There  is 
also  evidence  from  other  witnesses  who  lived  at  that  time  as  neigh- 
bors of  the  deceased,  who  did  not  see  her  when  she  had  the  hem- 
orrhage, but  who  saw  her  within  a  day  or  two  thereafter,  to  the 
effect  that  she  appeared  to  be  in  good  health,  and  that  in  her  ap- 
pearance she  bore  no  evidence  of  having  suffered  from  a  serious 
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iHness.  There  is  further  evidence  to  the  effect  that  her  health 
after  this  illness  was  better  than  usual  until  s)ie  was  attacked  by 
her  last  illn^s.  On  the  other  hand,  there  is  evidence  that  at  the 
time  of  the  hemorrhage  deceased  was  aflflicted  with  consumpiioa; 
that  she  continued  to  be  so  afSicted  until  her  death;  that  her 
death  was  due  to  this  disease,  but  this  evidence  is  controverted. 
On  the  conflicting  state  of  the  evidence  as  to  whether  the  ill- 
ness of  the  deceased  during  August,  1904,  was  a  serious  illness  it 
was  for  the  jury  or  court  to  whom  the  ease  was  submitted  to  de- 
cide. The  question  propounded  to  applicant  did  not  require  her 
to  give  information  as  to  the  last  illness  she  had  suffered,  but  the 
last  seriotis  illness.  Not  every  illness  is  serious.  An  illness  may 
be  alarming  at  the  time,  or  thought  to  be  serious  by  the  one 
aiSicted,  and  yet  not  be  serious  in  the  sense  of  that  term  as  used 
in  insurance  contracts.  An  illness  that  is  temporary  in  its  dura- 
tion, and  entirely  passes  away,  and  is  not  attended,  nor  likely  to 
be  attended,  by  a  permanent  or  material  impairment  of  the  health 
or  constitution,  is  not  a  serious  illness.  It  is  not  sufficient  that 
the  illness  was  thought  serious  at  the  time  it  occurred,  or  that  it 
might  have  resulted  in  permanently  impairing  the  health,  /n- 
surance  Co.  v.  Wilkinson,  13  Wall.  222,  20  L.  Ed.  617.  A  cold 
may  be,  and  sometimes  is,  followed  by  pneumonia,  pleurisy,  abscess 
of  the  lungs,  and  consumption,  but  to  hold  that  because  a  cold  may 
be  attended  or  followed  by  such  consequences  it  is  a  serious  illness, 
and  that  a  failure  to  mention  such  in  response  to  an  inquiry  in  an 
application  for  insurance  as  to  the  nature  and  character  of  any 
serious  illness  the  applicant  has  suffered,  would  result  in  invali- 
dating almost  all  contracts  of  insurance,  the  covenants  of  which 
are  based  upon  the  statements  in  the  application  aa  warranties; 
for,  if  a  careful  investigation  should  be  made  in  the  lives  of  ][)er- 
sons  insured,  in  almost  every  life  there  would  be  found  some  inci- 
dent of  illness  of  such  ordinary  occurrence  and  insignificance  in 
its  effect,  yet  of  possible  seriousness,  which  the  applicant,  with- 
out careful  scrutiny  and  accurate  recollections  of  his  past  life,  has 
overlooked  to  mention.    "A  serious  illness  is  a  grave,  important, 
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weighty  trouble/'  Brown  v.  Insurance  Co.,  65  Mich.  306,  32  N. 
W.  610,  8  Am.  St.  Rep.  894.  In  the  Century  Dictionary  it  is  de- 
fined to  be  *'an  illneaa  attended  by  danger,  giving  rise  to  appre- 
hension.*' In  Caruthers  v.  Kansas  Mut  Life  Ins,  Co.  (C.  C.) 
108  Fed.  487,  a  negative  anpwer  of  the  applicant  to  the  question 
as  to  whether  he  had  ever  had  *'any  serious  illness,  constitutional 
disease,  or  surgical  operation''  w^s  held  not  a  false  representation 
which  would  avoid  the  policy  as  a  breach  of  warranty  because  ap- 
plicant once  broke  his  leg,  which  was  set  and  attended  by  a  phy- 
sician. "A  sickness  may  be  very  bad  and  very  sad,  and  yet  not 
serious.  Any  permanent  or  material  impairment  of  health"  is  a 
serious  illness.  Drakeford  v.  Supreme  Conclave,  etc.,  61  S.  C. 
338,  89  S.  E.  523;  Masons  Benev.  Soc.  v.  Winthrop,  85  HI.  537. 
Upon  the  conflicting  evidence  as  to  deceased's  condition  within  a 
day  or  two  after  the  hemorrhage,  and  as  to  the  condition  of  her 
health  thereafter  until  her  last  illness,  and  the  entire  absence  of 
any  evidence  that  such  loss  of  blood  as  occurred  to  her  on  that 
day  was  likely  to  result  in  permanent  or  material  impairment  of 
her  health,  the  general  finding  of  the  trial  court  in  favor  of  the 
plaintiff  is  conclusive  against  defendant  as  to  the  nature  .of  that 
illness.  Insurance  Co.  v.  Wilkinson,  supra;  Hochaday  v.  Jones, 
8  Okla.  156,  56  Pac.  1054. 

The  insured's  answer  that  she  was  not  attended  by  any  phy- 
sician was  not  false,  for  this  question  had  reference  to  the  phy- 
sician who  attended  her  during  a  serious  illness,  and  was  not  in- 
tended to  elicit  from  her  information  as  to  the  name  and  address 
of  the  attending  physician  at  the  time  of  any  other  illness  than 
Inquired  about  by  the  preceding  questions.  That  such  was  the  in- 
tention of  the  parties  is  indicated  by  a  subsequent  question  in 
the  application  which  reads  as  follows:  "When  did  you  last  con- 
sult a  physician,  and  for  what?"  On  the  reverse  side  of  the  ap- 
plication were  the  statements  of  the  worthy  physician  who  made 
the  examination  of  the  insured  for  the  company,  together  with 
certain  questions  propounded  by  him  to  the  insured  and  her  an- 
swers thereto.     Among  such  questions  and  answers  are  the  fol- 
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lowing:  "Q.  HaTe  you  ever  had  spitting  or  coughing  of  blood? 
A.  Xo.**  That  the  answer  to  this  question  is  untrue  and  inac- 
curate is  shown  by  preceding  statements  herein  as  to  the  evi- 
dence in  this  case.  Plaintiff,  who  testified  in  his  own  behalf,  has 
not  denied,  but  admits,  that  in  August,  1904,  a  little  more  than  a 
yeaj  before  the  application  was  m$ide  for  the  policy  of  insurance, 
his  mother  suffered  from  an  attack  of  illness  during  which  she 
-  spit  tip  blood.  Nor  is  there  any  controversy  in  the  evidence  that 
her  coughing  of  blood  at  that  time  was  in  considerable  quantity. 
The  attending  physician  described  her  condition  resulting  from 
the  hemorrhage  as  being  dangerous,  and  without  hope  of  recovery ; 
that  the  loss  of  blood  ^^was  sufficient  to  render  the  vessels  of  the 
extremity  without  any  current,*'  and  *life  was  almost  gone,  and 
blood  was  being  coughed  up  with  every  breath.**  This  testimony 
of  the  physician  is  corroborated  by  other  witnesses,  who  were  pre- 
sent, and  plaintiff  admits  the  coughing  of  blood,  and  that  it  was 
in  sufficient  quantity  that  he  and  the  members  of  the  family  and 
the  neighbors  were  greatly  excited;  that  a  physician  was  called, 
but,  when  asked  as  to  the  exhausted  and  weakened  condition  his 
mother  was  reduced  to  by  the  loss  of  bloOd,  he  stated  that  he  did 
not  remember.  Counsel  for  plaintiff  insists  that  the  insured 
made  said  answer  to  the  physician  without  intent  to  deceive,  and 
that  since  the  court,  by  a  general  finding,  has  fbund  that  the  in- 
sured, at  the  time  of  her  application  and  the  issuance  of  the  policy, 
was  in  sound,  insurable  health,  the  untruthfulness  of  this  answer, 
if  it  is  untruthful,  is  only  immaterial  misrepresentation.  Plain- 
tiff cites  and  relies  principally  upon  the  following  cases  to  support 
his  contention:  Home  Life  Ins,  Co.  v.  Fisher,  188  TJ.  S.  726,  23 
Sup.  Ct.  380,  47  L.  Ed.  667;  Moulor  v.  Amer.  Life  Ins.  Co.,  Ill 
F.  S.  335,  4  Sup;  Ct.  466,  28  L.  Ed.  447;  Conn.  Life  Ins.  Co.  v. 
Union  Trust  Co.',  112  U.  S.  250,  6  Sup.  Ct.  119,  28  L.  Ed.  708 ; 
Washington  Life  Ins.  Co.  v.  Haney,  10  Kan.  525.  An  examina- 
tion of  the  facts  upon  which  those  eases  are  based  will  clearly 
distinguish  them  from  the  case  at  bar,  and  will  show  that  they  are 
not  in  point. 
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In  Home  Life  Ins,  Co.  v,  Fisher  the  statements  to  the  medi- 
cal examiner  were  not  made  a  part  of  the  application,  and  the  war- 
ranties of  the  application  and  the  policy  did  not  extend  to  them, 
but  the  trial  court  instructed  the  jury  in  language  which  was 
equivalent  to  holding  that  such  statements  in  the  medical  examin- 
ation were  the  warranties  of  the  insured,  and  the  jury  found 
against  the  company  upon  the  alleged  breach  of  warranties.  The 
following  language  is  used  by  Mr.  Justice  Holmes: 

"The  jury  were  instructed  that,  if  they  found  ^either  one  to 
be  true  that,  before  Maclean  made  application,  he  drank  liquors 
either  freely  or  to  excess,  or  at  the  time  that  he  made  the  applica- 
tion he  had  a  habit  of  drinking  liquor,^  they  were  to  find  for 
the  defendant ;  the  declaration  to  the  medical  examiner  thus  being 
put  upon  the  same  footing  as  the  application.  The  jury  found  for 
the  plaintiflf.  Therefore  they  must  be  taken  to  have  found  cate- 
gorically that  no  one  of  the  supposed  facts  was  true;  or,  in  other 
words,  that  all  of  the  above-recited  answers  were  correct.  If  so, 
it  does  not  matter  whether  they  were  warranties  or  not.  There  is 
a  suggestion,  to  be  sure,  that  in  the  latter  case  the  defendant 
would  have  had  to  prove  only  the  literal'  falsity  of  the  state- 
ment, whereas,  in  the  other,  proof  of  its  substantial  falsity  was  re- 
quired. But  the  plain  question  of  fact  was  put  to  the  jury  with 
no  such  niceties  of  discrimination.  They  foimd  a  plain  answer, 
and  the  distinction  comes  too  late  now.^^ 

In  Moulor  v.  American  Life  Ins.  Co.  the  company  defended 
against  the  policy  on  the  ground  that  the  insured  had  in  his 
application  stated  that  he  had  never  been  ahiicted  with  scrofula, 
asthma,  or  consumption  prior  to  the  making  thereof.  There  was 
evidence  tending  to  show  that  the  insured  had  been  afflicted  with 
those  diseases,  or  some  of  them,  prior  to  that  time,  but  there  was 
also  evidence  showing  that  he  did  not  know  or  believe  that  he 
had  ever  been  afflicted  with  them  in  a  sensible  or  appreciable  form. 
The  application  contains  a  stipulation  that  the  insured  declared 
and  warranted  that  his  answers  therein  were  fair  and  true,  and 
acknowledged  and  agreed  that  the  application  should  form  a  part 
of  the  contract  of  insurance;  and,  if  there  was  any  answer  therein 
made  by  him  untrue  or  evasive,  or  any  misrepresentation  or  con- 
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cealment  of  fact  therein,  the  policy  granted  upon  the  application 
should  be  null  and  void.  The  policy  of  insurance  purported  to 
have  been  issued  upon  the  basis  of  the  representations  and  an- 
wers  in  the  application.  The  two  instruments  of  writing,  to  wit, 
the  application  and  the  policy,  did  not  treat  the  statements  of  the 
insured  in  the  application  in  the  same  manner;  in  the  policy  they 
were  treated  as  his  representations,  and  the  court,  discussing  this 
condition  of  the  contract,  used  the  following  language: 

**It  is  true  that  the  word  ^warranted*  is  in  the  application; 
and^  although  a  contract  might  be  so  framed  as  to  impose  upon 
the  insured  the  obligations  of  a  strict  warranty,  without  intro- 
ducing into  it  that  particular  word,  yet  it  is  a  fact,  not  without 
some  significance,  that  that  word  was  not  carried  forward  into  the 
policy,  the  terms  of  which  control  when  there  is  a  conflict  be- 
tween its  provisions  and  those  of  the  application.  The  policy 
upon  its  face  characterizes  the  statements  of  the  insured  as  repre- 
eentations.  Thus  we  have  one  part  of  the  contract  apparently 
stipulating  for  a  warranty,  while  another  part  describes  the  state- 
ments of  the  assured  as  representations.  The  doubt  as  to  the  in- 
tention of  the  parties  must,  according  to  the  settled  doctrines  of 
the  law  of  insurance  recognized  in  all  the  adjudged  cases,  be  re- 
solved against  the  party  whose  language  it  becomes  necessary  to 
interpret.  The  construction  must  therefore  prevail  which  pro- 
tects the  insured  against  the  obligations  arising  from  the  strict 
warranty/* 

In  Washington  Life  Insurance  Co,  v.  Haney  the  insured  was 
relieved  from  the  strict  warranties  of  his  application  by  language 
in  the  application  which  fixed  the  measure  of  truthfulness  required. 
The  application  in  that  case  required  the  applicant  to  answer  such 
questions  only  "to  the  best  of  his  knowledge  and  belief,*'  briefly 
and  explicitly,  and  provided  "that  any  wilfully  untrue  or  fraud- 
ulent answer**  shall  avoid  the  policy.  No  such  expressions  are  to 
be  found  either  in  the  policy  or  in  the  application  involved  in  this 
case.    The  court  said  in  that  case : 

"If  the  application  propounds  certain  questions,  and  indicates 
in  what  manner  they  must  be  answered,  it  is  enough  thai  they 
are  answered  in  that  manner;  and,  when  the  policy  is  based  upon 
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the  statements  and  declarations  of  the  application,  it  is  based  npon 
them  made  in  the  manner  and  under  the  rules  laid  down  by  the 
company  in  the  application.'' 

Warranties  in  insurance  policies  are  not  favored  in  law;  and, 
where  the  language  used  by  the  parties  to  an  insurance  contract 
prepared  by  the  insurance  company  is  susceptible  of  two  construc- 
tions, the  courts  favor  that  construction  which  makes  a  given  state- 
ment a  representation  rather  than  a  warranty,  and  strictly  con- 
strues the  policy  against  the  company.  Warranties  will  not  be 
made  by  construction,  and  statements  of  the  insured  will  be  held 
warranties  only  when  they  necessarily  result  from  the  nature  of 
the  contract,  or  appear  on  the  face  of  the  policy  or  in  its  body. 
Declarations  made  by  the  insured  to  the  medical  examiner  of  an 
insurance  company  are  not  made  warranties  by  the  provision  of 
the  Application,  which  warrants  these  statements,  in  the  applica- 
tion to  be  true,  full,  and  complete,  where  such  medical  examina- 
tion is  not  part  of  the  application,  either  by  being  embodied 
therein,  or  by  reference  thereto.  Higbee  v.  Oimrdian  Mut.  TAfe 
Ins.  Co.,  66  Barb.  (N.  Y.)  462!  But  in  the  case  at  bar  the  ap- 
plication begins  with  the  following  sentence: 

'^I  hereby  make  application  for  beneficial  membership  and 
warrant  the  following  statements  and  the  answers  to  the  *Worthy 
Physician'  on  the  reverse  side  hereof  to  be  true  and  accurate,  and 
agree  that  they  shall  constitute  the  basis  for  the  covenants." 

The  answer  of  the  applicant  to  the  worthy  physician  which 
defendant  claims  to  be  false  was  among  her  answers  to  the  phy- 
sician, and  contained  on  the  reverse  side  of  the  application.  The 
policy  of  insurance  provides: 

^^This  covenant  is  executed  in  consideration  of  the  warranties 
made  in  the  application  of  this  guest  and  of  compliance  on  the 
part  of  this  guest  with  the  constitution  and  by-laws  of  this  fra- 
ternity, now  existing  or  as  hereafter  legally  amended,  all  of  which 
and  the  application  of  this  guest  are  a  part  of  this  covenant 

What  were  the  warranties  made  by  the  applicant  in  her  ap- 
plication? They  were,  first,  that  the  statements  therein  made 
were  true  and  accurate;  second,  that  her  answers  to  the  worthy 
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physician  were  true  and  accurate.  These  are  the  warranties  made 
by  the  insured  which  it  is  stipulated  in  the  policy  is  the  consid- 
eration of  the  covenant.  If  no  reference  had  been  made  in  the 
application  to  her  answers  to  the  worthy  physician,  or  no  stipula- 
tion had  been  placed  therein  by  which  such  answers  were  war- 
ranted to  be  true  and  correct,  and  were  to  be  the  basis  of  the  cove- 
nant^ the  medical  examination  having  been  separate  from  tlie 
application,  the  case  would  then  have  fallen  within  the  rule  of 
Higbee  v.  Ouardian  Mut.  Life  Ins.  Co,,  supra.  But  the  parties  to 
this  contract  have,  by  specific  stipulation  which  is  not  ambiguous, 
agreed  in  the  application  that  applicant's  answers  to  the  worthy 
physician,  as  well  as  her  statements  in  the  application,  she>uld  be 
her  warranties,  and  should  be  the  basis  of  the  covenant,  and  the 
policy  expressly  stipulates  in  language  thai  Is  uuequivoeal,  and 
requires  no  construction  that  the  consideration  of  the  execution  of 
the  covenant  is  the  warranties  made  by  the  applicant  in  her  ap- 
plication, and  that  the  application  is  a  part  of  the  contract.  The 
insured  stipulates  in  the  application  that  both  the  statements  in 
the  application  and  her  answers  in  the  worthy  physician's  report 
on  the  reverse  side  thereof  are  true  and  accurate,  and  shall  be 
her  warranties,  and  shall  form  the  basis  of  the  covenant. 

By  reference  in  her  application  to  answers  made  on  the  re- 
verse side  thereof  to  the  worthy  physician,  and  by  agreeing  in  the 
application  that  such  answers  should  constitute  the  basis  of  the 
covenant,  insured  made  them  a  part  of  her  application,  and  by  the 
terms  of  the  policy,  and  the  acceptance  thereof  by  her,  they  be- 
came part  of  the  contract  of  insurance,  and  she  thereby  warranted 
that  her  answer  to  the  question  whether  she  had  ever  spit  or 
coughed  up  blood  was  *Hrue  and  accurate." 

In  Cooley^s  Briefs  on  Insurance  (volume  3,  p.  1^35)  the  gen- 
eral rule  is  said  to  be: 

"It  has  been  generally  accepted  doctrine  that,  where  the  ap- 
plication warrants  the  statements  therein  to  be  full,  complete,  and 
true,  and  the  policy  recites  that  it  is  issued  in  consideration  of  the 
statements,  agreements,  and  wai^anties  in  the  application,  which 
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is  referred  to  and  made  a  part  of  the  contract^  such  statements  and 
agreements  become  warranties." 

In  25  Cyc.  p.  798,  the  same  rules  is  eiipressed  in  somewhat 
similar  language,  as  follows: 

*^To  create  a  warranty  or  condition  precedent,  the  statement 
relied  on  must  be  made  a  part  of  the  contract  by  incorporating  in 
the  policy  either  the  statement  itself  or  an  appropriate  reference 
thereto.  If  the  application  is  not  made  a  part  of  the  contract  by 
reference  in  the  policy,  a  warranty  in  the  application  alone  as  to 
the  truth  of  the  statement  made  therein  is  not  a  part  of  the  con- 
tract in  such  sense  that  error  or  mistake  in  such  statements  will 
avoid  the  policy  without  regard  to  their  material  it>'  as  representa- 
tions." 

The  application  specifically  warrants  the  answers  of  applicant 
to  the  physician,  and  specifically  agrees  that  such  answers  shall 
form  the  basis  of  the  covenant,  and  the  policy  makes  the  ap- 
plication a  part  thereof.  It  is  unnecessary  for  us  to  discuss  whether 
the  untrue  answers  to  the  questions  of  the  worthy  physician  in 
controversy  are  material  or  immaterial,  for  the  contract  had  made 
the  applicant's  answers  her  warranties.  A  statement  warranted  to 
be  *^rue  and  accurate,"  if  untrue,  will  prevent  the  policy  from  at- 
taching as  a  contract  of  insurance,  without  regard  to  whether  the 
statement  is  material  or  immaterial;  and,  where  there  has  been  a 
breach  of  a  warranty,  the  policy  is  void,  though  the  statement 
upon  which  the  breach  of  a  warranty  is  predicated  is  in  no  way 
material  to  the  risk.  Coolejr^s  Briefs  on  Insurance,  p.  1950; 
Hoover  v.  Royal  Neighbors,  65  Kan.  616,  70  Pac.  595;  Cobb  r. 
Mut.  Benefit  Ass'n,  163  Mass.  176,  26  N.  E.  230,  10  L.  B.  A. 
666,  25  Am.  St.  Sep.  619;  Kelly  v.  Life  Ins.  Clearing  Co.,  113 
Ala.  453,  21  South,  361.  That  which  might  have  been  immaterial 
has  been  made  material;  that  which  might  have  been  imimport- 
ant  has  by  stipulation  of  the  parties  been  raised  to  importance.  It 
has  not  been  left  to  the  jury  or  to  the  court  to  determine  whether 
the  insured^s  answers  to  the  physician  were  material,  and  became 
the  basis  of  the  insurance  compan/s  contract,  for  the  parties  have 
settled  this  question  by  stipulation  in  the  contract. 
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Plaintiff  insistB  that  there  is  some  controversy  in  the  evidence 
as  to  whether  deceased  had  ever  had  spitting  of  blood  in  the  sense 
that  he  contends  it  was  used  in  the  worthy  physician's  report.  He 
contends  that  these  terms  have  reference  only  to  hemorrhage  from 
the  lungs,  and  there  is  some  conflict  in  the  evidence  as  to  whether 
the  spitting  of  blood  that  occurred  in  August,  1904,  was  from 
the  lungs  or  from  the  stomach.  We  do  not  think  that  the  lan- 
guage used  in  the  contract  can  be  limited  to  mean  only  blood 
from  the  lungs.  The  exact  language  is  "spitting  or  coughing  of 
blood.^'  It  is  unnecessary  for  us  to  determine  whether  this  lan- 
guage would  include  any  spitting  of  blood,  hbwever  small  in  quan- 
tity and  unimportant,  such  as  might  come  from  a  wound  of  the 
gams,  or  the  removal  of  a  tooth,  or  the  biting  of  the  tongue,  for 
that  question  is  not  involved  under  the  facts  in  this  case,  but  it 
would  include  the  disorder  by  that  name  called,  whether  the  blood 
came  from  the  stomach  or  from  the  lungs,  when  it  had  assumed 
such  proportion  as  to  be  disease.  There  is  evidence  that  the  in- 
sured coughed  and  spit  up  blood  at  other  times,  before  the  issuance 
of  the  policy  than  at  the  time  during  the  month  of  August,  1904, 
and  such  evidence  is  not  controverted.  There  is  evidence  on  the 
part  of  some  of  the  witnesses  who  testified  that  they  never  knew 
of  her  having  done  so,  but  such  evidence  is  rather  as  to  the  nega- 
tive knowledge  of  the  witnesses  than  a  denial  that  such  fact  ex- 
isted. It  is  unnecessary  for  us  to  consider  the  intentions  of  ap- 
plicant in  giving  an  untrue  answer  to  the  question,  for  whether  it 
was  intentional  or  an  oversight  is  immaterial  so  far  as  it  affects 
the  contract.  The  falsity  of  the  answer,  irrespective  of  her  inten- 
tion in  giving  it,  avoided  the  policy,  since,  by  her  warranty,  the 
truthfulness  and  accuracy  of  her  answers  were  made  prerequisite 
to  the  existence  of  the  contract. 

The  judgment  of  the  lower  court  is  reversed,  and  the  cause 
remanded. 

Dunn,  Turner,  and  Williams,  J  J.,  concur;  Kane,  C.  J.,  not 
participating. 

Vol.  24—15 
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Beckwith  et  ai,  v.  Forest. 

Nos.  137  and  151.     Opinion  Piled  July  18.  1*09. 

(103   Pac.   748.) 

APPEAL  AND  ERROR — Ind.  T«r.  Procedui^e— Transcript  of  Rsoord — 
Tims  for  Filing — Dismissal — Discrstion  of  Court.  Rules  19  and 
22  of  the  United  States  Court  of  Appeals  of  the  Indian  Territory, 
approved  June  15.  1906  (6  Ind.  T.  Append,  pp.  15.  17).  and  16  of 
the  Eighth  Circuit  Court  of  Appeals  (90  Fed.  cllx,  31  C.  C.  A. 
cllx.  2  Rose.  Code  Fed.  Proc.  p.  2007).  providing  that  the  tran- 
script or  record  should  be  docketed  with  the  clerk  of  the  appel- 
late court  within  90  days  from  the  date  of  the  allowance  of  the 
appeal,  must  be  observed;  otherwise  the  appeal  will  be  dis- 
missed, unless  the  time  is  enlarged  before  Its  expiration,  fol- 
lowing Chamberlain  Transportation  Company  v.  South  Pisr  Coal 
Company,  126  Fed.  165.  61  C.  C.  A.  110.  (a)  Even  If  this  court 
had  a  discretion  In  the  matter,  when  the  appeal  Is  allowed  on 
the  15th  day  of  November,  1907.  and  the  record  Is  not  filed  In 
this  court,  as  the  successor  of  the  United  States  Court  of  Ap- 
peals of  the  Indian  Territory,  until  the  20th  day  of  April.  1908. 
over  five  months  thereafter,  and  after  the  appellee  had  filed  a 
certified  transcript  of  the  decree  appealed  from,  the  order 
granting  the  appeal  and  the  supsrssdsas  bond,  with  motion  to 
dismiss  the  appeal  or  affirm  the  Judgment,  and  no  showing  hav- 
ing been  made  in  this  court  to  excuse  such  delay,  the  appeal 
win.  In  that  event,  be  dismissed. 

(Syllabus  by  the  Court) 

Error  from  the  United  States  Court  for  the  Western  District  of 
the  Indian  Territory  at  Muskogee;  W.  R.  Lawrence,  Judge. 

Action  between  Aurilla  Beckwith  and  others  and  Fred  For- 
est, trading  as  East  Side  Hardware  Company.  From  the  judg- 
ment, Aurilla  Beckwith  and  such  others  appeal,  and  appellee 
moves  to  dismiss  the  appeal.     Dismissed. 

On  the  10th  day  of  April,  1908,  the  appellee,  through  his 
attorney,  S.  E.  Gidney,  appeared  specially  and  moved  this  court 
to  dismiss  the  appeal  or  aflBrm  the  judgment  for  the  reason,  (1) 
that  the  appeal  in  said  cause  has  been  taken  for  more  than  ninety 
days  and  a  supersedeas  bond  filed,  and  that  there  had  npt  been 
filed  by  the  appellants,  either  in  the  office  of  the  clerk  of  the 
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United  States  Court  of  Appeals  of  the  Indian  Territory,  or  that 
of  the  Supreme  Court  of  the  State  of  Oklahoma,  an  authenticated 
copy  of  the  record,  in  accordance  with  rule  19  of  the  United  States 
Court  of  Appeals  of  the  Indian  Territory,  as  revised  and  adopted 
on  June  15,  1006.  (2)  Because  the  citation  is  not  made  return- 
able within  sixty  days  from  the  date  of  its  issuance,  as  provided 
by  rule  16,  subdivision  5,  of  said  court.  (3)  Because  said  appeal 
was  not  docketed  with  the  clerk  of  the  United  States  Court  of 
Appeals  of  the  Indian  Territory  prior  to  the  admission  of  the 
ptarte  into  the  Union.  That  due  notice  of  such  motion  and  appli- 
cation had  been  given  to  the  opposite  party  due  over  ten  days 
]»rior  to  the  20th  day  of  April,  1908,  the  date  on  which  said  ap- 
plication and  motion  were  brought  to  the  attention  of  this  court. 
There  was  filed  with  said  application  a  certified  copy  of  the  order 
allowing  the  appeal  and  supersedeas,  and  of  the  decree  or  judg- 
ment of  the  trial  court.  After  said  motion  to  dismiss  or  affirm 
liad  been  presented  to  this  court,  the  appellants  filed  with  the 
clerk  of  the  court  a  transcript  of  the  record  in  said  cause  and  said 
motion  to  dismiss  or  affirm  has  accordingly  been  consolidated  with 
the  main  case. 

Watkins  &  Burlingame,  for  appellants. 

S.  E.  Qidney,  for  appellee,  citing:  Chamberlain  Transp.  Co. 
V.  Coal  Co.,  126  Fed.  165;  Baker  v.  Sears,  2  Kan.  App.  617; 
lowers  V.  Tate,  7  Okla.  211;  In  re  Barstow,  54  Ark.  651;  U.  8.  v. 
De  Paches,  20  Howard  (U.  S.)  263;  Edwards  v.  U.  S.,  102  U.  S. 
575. 

Williams,  J.  (after  stating  the  facts  as  above).  Rule  19  of 
the  United  States  Court  of  Appeals  of  the  Indian  Territory,  in 
force  at  the  time  of  the  admission  of  the  state  into  the  Union, 
provides : 

'*In  all  civil  cases  when  the  appeal  has  been  taken  more  than 
ninety  days  and  a  supersedeas  bond  filed,  and  the  appellant  has  not 
filed  in  the  office  of  the  clerk  an  authenticated  copy  of  the  rec- 
ord, the  appellee  may  at  any  time  file  in  this  court  a  certified 
transcript  of  the  judgment,  order  or  decree  appealed  from,  the 


Digitized  by  CjOOQIC 


228  SUPREME  COUET  OF  OKLAHOMA. 

Beckwith  et  al.  v.  Forest 

order  granting  the  appeal  and  the  supersedeas  bond^  with  his  mo- 
tion to  dismiss  the  appeal  or  affirm  the  judgment;  and  the  ap- 
peal shall  be  dismissed  or  the  judgment  affirmed  at  the  cost  of  the 
appellant^  unless  good  cause  be  shown  against  it:  Provided,  a 
notice  of  ten  days  of  such  intended  motion  be  given  to  the  appel- 
lant or  his  attorney  of  record."     (6  Ind.  T.  Append,  p.  15.) 

Rule  16  of  the  Eighth  Circuit  Court  of  Appeals  (2  Rose,  Code 
Fed.  Proc,  Rules  in  Eighth  Circuit,  p.  2007,  90  Fed.  Clix,  31 
C  C.  A.  clix),  provides: 

'It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to 
docket  the  case  and  file  the  record  thereof  with  the  clerk  of  this 
court  by 'or  before  the  return  day,  whether  in  vacation  or  in  term 
time.  But  for  good  cause  shown  the  justice  or  judge  who  signed 
the  citation,  or  any  judge  of  this  court,  may  enlarge  the  time  by 
or  before  its  expiration,  the  order  of  enlargement  to  be  filed  with 
the  clerk  of  this  court.  If  the  plaintiff  in  error  or  appellant  shall 
fail  to  cpmply  with  this  rule,  the  defendant  in  error  or  appellee 
may  have  the  cause  docketed  and  dismissed  upon  producing  a 
certificate,  whether  in  term  time  or  vacation,  from  the  clerk  of 
the  court  wherein  the  judgment  or  decree  was  rendered  stating 
the  case  and  certifying  that  such  writ  of  error  or  appeal  has  been 
duly  sued  out  or  allowed.  And  in  no  case  shall  the  plaintiff  in 
error  or  appellant  be  entitled  to  docket  the  case  and  file  the  rec- 
ord after  the  same  shall  have  been  docketed  and  dismissed  under 
this  rule,  unless  by  order  of  the  court." 

Rule  22  of  the  United  States  Court  of  Appeals  of  the  In- 
dian Territory  (6  Ind.  T.  Append,  p.  17),  also  in  force  at  the 
time  of  the  admission  of  the  state,  provides  that  in  case  no  pro- 
vision is  made  by  statute  or  by  rules  of  said  court,  proceedings 
therein  shall  be  in  accordance  with  the  practice  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit.  So  that  rule 
16  of  the  Eighth  Circuit,  being  more  comprehensive  than  rule  19 
of  the  Indian  Territory  Court  of  Appeals,  but  in  no  manner  in 
conflict  therewith,  said  rule  16  practically  governs  in  the  disposi- 
tion of  this  case. 

Rule  14.  subd.  5,  of  the  Seventh  Circuit  Court  of  Appeals 
(2  Rose,  Code  Fed.  Proc.,  p.  1986,  150  Fed.  ci,  79  C.  C.  A.  ci), 
provided : 
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^^All  appeals,  writs  of  error  and  citations,  must  be  made 
returnable  not  exceeding  thirty  days  from  the  date  on  which 
the  appeal  is  allowed,  or  the,  writ  of  error  issued,  whether 
the  return  fall  in  vacation  or  in  term  time,  and  be  served  be- 
fore the  return  day.  If  a  party  be  nonresident  the  citation  and 
any  other  writ  or  notice  necessary  in  the  prosecution  of  the 
appeal  or  writ  of  error  may  be  served  upon  such  party^s  counsel  or 
attorney  of  record,  who  for  such  purpose  may  not  be  discharged 
unless  another  resident  be  designated  of  record  in  the  case  up- 
on whom  service  may  be  made.^^ 

Bule  16,  subd.  1,  of  the  same  circuit  (2  Rose,  Code  Fed. 
Proc.,  p.  1987,  160  Fed.  xxix.  79  C.  C.  A.  xiix),  provides: 

"It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to 
docket  the  case  and  file  the  record  thereof  with  the  clerk  of  this 
court  by  or  before  the  return  day,  whether  in  vacation  or  in  term 
time.  But  for  good  cause  shown  the  justice  or  judge  who  signed 
the  citation  or  any  judge  of  this  court,  may  enlarge  the  time  by 
or  before  its  expiration,  the  order  of  enlargement  to  be  filed  with 
the  clerk  of  this  court.  If  the  plaintiff  in  error  or  appellant 
shall  fail  to  comply  with  this  rule,  the  defendant  in  error  or 
appellee  may  have  the  cause  docketed  and  dismissed  upon  pro- 
ducing a  certificate,  whether  in  term  time  or  vacation,  from 
the  clerk  of  the  court  wherein  the  judgment  or  decree  was 
rendered,  stating  the  case  and  certifying  that  such  writ  of  error 
or  appeal  had  been  duly  sued  out  or  allowed.  And  in  no  case 
shall  the  plaintiff  in  error  or  appellant  be  entitled  to  docket  the 
case  and  file  the  record  after  the  same  shall  have  been  docketed 
and  dismissed  under  this  rule,  unless  by  order  of  court." 

In  the  case  lof  Chamberlain  Tranaportation  Co.  v.  South 
Pier  Coal  Co.,  126  Fed.  165,  61  C.  C.  A.  110,  in  construing  these 
identical  provisions,  which  are  substantially  the  same  as  the 
provisions  relating  to  the  perfecting  of  appeals  in  the  Eighth  cir- 
cuit, and  also  in, the  United  States  Court  of  Appeals  of  the  In- 
dian Territory,  the  court  held  that  it  was  the  duty  of  the  appel- 
lant to  cause  the  record  to  be  filed  on  or  before  the  return  day,  that 
such  time  might  be  enlarged  by  or  before  its  expiration,  and 
that  the  order  of  the  distnct  judge  enlarging  such  time  after 
its  expiration,  and  after  the  filing  of  the  motion  to  dismiss,  was 
ineffectual.     The  following  is  the  language  of  the  court: 
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"The  order  of  the  district  judge  enlarging  that  time  after 
its  expiration,  and  after  the  filing  of  the  motion  to  dismiss,  we 
must  hold  to  be  ineffectual/* 

In  this  case,  neither  was  any  order  ever  procured  from  the 
trial  judge  who  granted  the  appeal,  nor  from  any  member  of  the 
United  States  Court  of  Appeals  of  the  Indian  Territory,  nor  from 
any  member  of  this  court  as  successor  of  that  court,  enlarging 
the  time  within  which  the  transcript  might  be  lodged  in  this 
court  as  its  successor,  before  the  expiration  of  said  90  days.  Nor 
has  there  been  any  application  to  this  court  at  any  time  for  the 
enlargement  of  such  time. 

Section  1  of  the  schedule  to  the  Constitution  provides  that: 

"No  existing  rights,  actions,  suits,  proceedings,  ♦    ♦     ♦  shall 

be  affected  by  the  change  in  the  forms  of  government,  but  all  shall 

continue  as  if  no  change  in  the  forms  of  government  had  taken 

place.'' 

And  this  appeal  should  have  conformed  to  the  rules  then 
in  force.  Moberly  v.  Roth,  23  Okla.  856,  102  Pac.  182;  Relief 
V.  McCombs,  23  Okla.  867,  102  Pac.  186;  Parks  v,  Ada  (recently 
decided  by  this  court),  ante,  p.  168,  103  Pac.  607. 

Even  if  this  court  had  any  discretion  in  determining  whether 
or  not  the  appeal  should  be  dismissed  for  not  complying  with 
said  rules,  yet  no  showing  is  made  to  this  court  by  the  appellants 
to  excuse  the  delay.  The  only  attempt  to  that  end  is  a  state- 
ment in  the  brief  referring  to  the  fact  that  immediately  after 
the  admission  of  the  state  there  was  e^  contest  in  Muskogee  coun- 
ty  as  to  who  was  the  proper  district  clerk,  and  for  that  reason 
the  delay  was  occasioned ;  but  the  records  of  this  court  show  that 
on  the  16th  day  of  January,  1908,  over  90  days  prior  to  the  time 
of  the  filing  of  the  authenticated  transcript  with  the  clerk  of 
this  court,  there  was  determined  by  a  judgment  of  this  court  who 
was  prima  facie  entitled  to  act  as  clerk  of  the  district  court  of 
Muskogee  county. 

Whilst  we  regret  to  dismiss  this  appeal,  and  thereby  pre- 
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vent  a  review  of  this  case  on  its  merits,  yet,  in  the  light  of  the 
firregoing  decisions,  we  have  no  alternative. 

The  motion  is  sustained.    Appeal  dismissed. 

All  the  Justices  concur. 


Brown  v.  Yates. 

No.   147.     Opinion  Piled  July  13.  1909. 

(108   Pac.   667.) 

JUSTICES  OF  THE  PEACE^D«f*ct  of  Parties  on  Appoal.  If.  from 
the  Judsnnent  of  a  juatice  of  the  peace  asralnat  three  defendants, 
one  of  them  appeals  to  the  county  court,  in  his  own  name, 
without  JoininfiT  the  others,  the  appeal  should  be  dismissed. 

(Syllabus  by  the  Court) 

Error  from  Pushmataha  County  Court;  L.  P.  Davenport,  Judge. 

Action  by  H.  R.  6.  Yates  in  a  justice's  court  against 
W.  J.  Brown,  H.  A.  Higgs,  and  W.  C.  Spencer.  There  was  a 
judgment  for  plaintiff,  and  defendant  Brown  alone  appealed  to 
the  county  court,  where  plaintiflE  again  had  judgment,  and  Brown 
brings  error.     Petition  in  error  dismissed. 

A.  J.  Amote  and  C.  E,  Dudley,  for  plaintiff  in  error. 
John  Cocke,  for  defendant  in  error. 

Turner,  J.  On  December  23,  1907,  H.  R.  G.  Yates, 
defendant  in  error,  plaintiff  below,  brought  suit  in  a  justice's 
court  in  Antlers  township,  Pushmataha  county,  against  H.  A. 
Higgs,  W.  C.  Spencer,  and  W.  J.  Brown,  for  $44.85  and  $15 
attorney's  fees  for  work  and  labor  done,  and  on  January  2,  1908, 
recovered  judgment  against  them  for  $16.25,  together  with  $10 
for  attomey^s  fees  and  costs.  On  January  11,  1909,  Brown  filed 
his  afSdavit  and  appeal  bond,  which  was  approved,  and  prayed 
and  was  granted  an  appeal,  and  later  filed  transcript  of  the  pro- 
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ceedings,  together  with  all  papers  in  the  cause,  in  the  county 
court  of  that  county.  On  March  5,  1908,  the  cause  coming  on  for 
hearing,  he  made  application  for  a  change  of  venue,  which  was 
overruled,  and  on  trial  anew  in  said  court  judgment  was  rendered 
iu  favor  of  plaintiff  and  against  said  defendant  Brown  for  $39.20 
and  $10  attorney's  fees,  from  which  he  brings  error  to  this  court. 
None  of  the  various  errors  by  him  assigned  need  be  considered, 
for  the  reason  that  this  appeal  should  have  been  dismissed  in  the 
county  court. 

As  there  is  no  statute  in  force  in  this  jurisdiction,  provid- 
ing that  an  appeal  may  be  taken  by  any  one  or  more  of  the  par- 
ties defendant  to  a  joint  judgment,  it  may  be  laid  down  that: 

^^AU  parties  against  whom  a  judgment  is  rendered  must  be 
joined  as  co-appellants  on  an  appeal  taken  by  one  of  them.''  (2 
Am.  &  Eng.  Enc.  PI.  &  Pr.  182.) 

This  rule  has  been  held  to  apply  not  only  to  appeals  pro- 
secuted to  this  court,  but  from  appeals  from  a  justice  of  the 
peace  to  the  county  or  district  court.  In  Inhabitants  of  Congres- 
sional Tp,  No.  19  V,  Clark  et  at.,  1  Ind.  139,  the  court  in  its 
syllabus  says: 

"If,  from  the  judgment  of  a  justice  of  the  peace  against 
several  defendants,  one  of  them  appeals  to  the  circuit  court,  in  his 
own  name,  without  joining  the  others,  the  appeal  should  be  dis- 
missed." 

— and  cite  in  support  of  the  doctrine  Kain  v.  Oradon,  6  Black. 
(Ind.)  138.  In  that  case  Kain  sued  Gradon  and  Sawyer,  be- 
fore a  justice  of  the  peace,  and  recovered  judgment  against  them. 
Gradon  prayed  and  was  granted  appeal  to  the  circuit  court.  There 
plaintiff  moved  to  dismiss  the  appeal  because  taken  by  one  of 
the  defendants  only.  The  motion  was  overruled,  and  judgment 
entered  for  defendants.  The  Supreme  Court  held  this  to  be  error, 
and  in  passing  said: 

"There  is  no  reason  why  appeals  from  the  judgment  of  a 
justice  should  be  distinguished  from  writs  of  error ;  and  in  cases  of 
the  latter  description  it  is  settled  by  repeated  adjudication  that,  on 
a  judgment  against  several  defendants,  a  writ  of  error  must  be 
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brought  in  all  their  names,  if  they  are  still  living  and  aggrieved 
by  the  judgment.  Cro.  Eliz.  648,  892;  1  Strange,  233,  606;  3  Burr, 
1789.  If  it  were  not  so,  every  defendant  might  bring  a  writ  of 
error  or  take  an  appeal  by  himself,  and  by  that  name  prevent  the 
plaintiff  from  having  the  benefit  of  his  judgment,  though  it  might 
be  affirmed  once  or  oftener.  2  Tidd^s  Pr.  1054.  Where  all  the 
plaintiffs  or  defendants  to  a  suit  do  not  wish  to  prosecute  an 
appeal  or  a  writ  of  error,  or  will  not  unite  in  doing  so,  any  one 
of  them  may  take  an  appeal  or  sue  out  a  writ  in  the  names  of  all, 
and,  if  the  others  refuse  to  come  in  and  join  with  him  in  the 
assignment  of  errors,  tliere  must  be  a  judgment  of  severance  as 
to  them,  after  which  he  may  proceed  in  his  name  alone.  6  Bac.  Abr. 
^Summons  and  Severance,^  E;  1  Archibold's  Pr.  232.  In  the 
case  before  us,  it  was  the  privilege  of  either  of  the  defendai^ts 
to  appeal  from  the  judgment  of  the  justice  and  to  have  had  judg- 
ment of  severance  in  the  circuit  court.  As  Gradon  did  not  pur- 
sue that  course,  his  appeal  should  have  been  dismissed.'' 

It  was  so  held  in  said  state  up  to  Ooodhue  v.  Palmer 
13  Ind.  457,  where,  owing  to  remedial  statute  (2  Rev.  St.  p. 
461,  sec.  64),  subsequently  passed,  providing  that,  "when  there  are 
two  or  more  plaintiffs  or  defendants  one  or  more  of  such  plain- 
tiffs or  defendants  may  appeal  without  joining  the  others  in  such 
appeal,''  a  different  rule  was  applied. 

In  Baldwin  v.  \yhite  (Tex.  Civ.  App.)  26  S.  W.  455,  this  ques- 
tion was  squarely  passed  upon.     The  court  said: 

"6.  W.  White  obtained  in  the  justice's  court  a  joint  judg- 
ment against  appellant,  Baldwin,  and  B.  F.  Swiggett  and  Alex 
Tucker,  from  which  judgment  appellant,  Baldwin,  attempted  to 
appeal  to  the  district  court  by  executing  a  bond  payable  to  appel- 
lee, 6.  W.  White;  the  said  Swiggett  and  Tucker  in  no  way  being 
made  parties  to  the  appeal.  On  motion  of  White,  the  district 
court  dismissed  the  appeal  of  Baldwin,  because  Swiggett  and 
Tucker  were  not  made  parties  thereto.  This  action  of  the  gourf 
we  think  correct.  When  an  appeal  is  taken  from  a  judgment 
rendered  in  the  justice's  court,  it  has  to  be  tried  de  novo.  The 
effect  of  the  appeal  is  to  annul  the  judgment;  and,  in  order  for 
the  proper  judgment  to  be  rendered  on  trial  de  novo,  all  parties 
interested  in  the  result  should  be  made  parties  to  the  appeal.  Swig- 
gett and  Tucker  were  necessary  parties  to  the  appeal  and  should 
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have  been  made  such.  Moore  v.  Jordon,  65  Tex.  395.  The 
judgment  of  the  district  court  dismissing  the  cause  is  affirmed.*' 

At  the  time  that  decision  was  rendered  the  practice  govern- 
ing appeals  from  justice  of  the  peace  in  that  jurisdiction  (Rev. 
St.  1879,  c.  17,  arts.  1638-1641)  was  substantially  the  same  as 
that  governing  like  appeals  in  this  jurisdiction  (Wilson's  Rev. 
&  Ann  St.  1903,  |§  5044-5046),  and,  as  we  think  the  decision  in 
accord  with  reason,  we  follow  it.  In  line  with  this  is  Strange 
V,  Crismon,  22  Okla.  841,  98  Pac.  937,  where  this  court,  quoting  ap- 
provingly from  Oreat  Western  Mfg.  Co.  v.  Richardson,  57  Kan. 
661,  47  Pac.  537,  said: 

*'*This  rule  is  well  settled,  and  has  often  been  enforced  by 
this  court,  that  all  persons  against  whom  a  joint  judgment  has 
been  rendered  must^  be  made  parties  to  a  proceeding  to  reverse 
such  judgment,  and 'failure  to  join  any  of  them,  either  as  plain- 
tiffs or  defendants  is  groimd  for  the  dismissal  of  the  case.*  A 
long  line  of  reported  cases  might  be  cited  to  support  this  pro- 
position; but  we  shall  refer  to  only  the  following:  McPherson 
V.  Storch,  49  Kan.  313,  30  Pac.  480 ;  Loan  Co.  v.  Lumber  Co.,  53 
Kan.  677,  37  Pac.  132;  NoHon  v.  Wood,  55  Kan.  559,  40  Pac 
911;  Investment  Co.  v.  National  Bank,  56  Kan.  49,  42  Pac.  321; 
Bain  v.  Conn.  Life  Ins.  Co.,  3  Kan.  App.  346,  40  Pac.  817 ;  Bone- 
brake  V.  Aetna  Life  Ins.  Co.,  3  Kan.  App.  708,  41  Pac.  67.  In 
the  case  of  Jones  Stationery  &  Paper  Co.  v.  Hentig,  31  Kan. 
323,  1  Pac.  533,  Mr.  Justice  Valentine,  speaking  for  the  court,  said 
*In  no  case  should  a  judgment  be  interfered  with  by  the  Su- 
preme Court,  where  one  of  the  parties  to  the  judgment  is  not  a 
party  in  the  Supreme  Court.'  See,  also,  Wedd  v.  Oates  et  al,  15 
Okla.  602,  82  Pac.  808.  In  this  case  the  petition  in  error  will 
be  dismissed.** 

This  objection  being  jurisdictional,  we  are  of  opinion  that 
the  petition  in  error  should  be  dismissed,  and  it  is  so  ordered. 

Dunn,  Hayes,  and  Williams,  JJ.,  concur;  Kane,  C.  J.,  not 
participating. 
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Brown  v.  Mobuak. 

No.   148.     Opinion  Piled  July  18,  1909. 

(108   Pac   688.) 

JUSTICES  OF  THE  PEACE— D«f«ct  of  Partios  on  Appoal.  If.  from 
the  judgment  of  a  Justice  of  the  peace  against  three  defendants, 
one  of  them  appeals  to  the  county  court,  in  his  own  name, 
without  joining'  the  others,  the  appeal  should  be  dismissed. 

(Syllabus  by  the  Court.) 

Error  from  Pushmataha  County  Court;  L.  P.  Davenport,  Judge, 

Action  in  a  justice's  court  by  J.  S.  Morgan  against  W.  J. 
Brown,  H.  A.  Higgs,  and  W.  C.  Spencer.  There  was  a  judgment 
for  plaintiff,  and  defendant  Brown  alone  appealed  to  the  county 
court,  where  plaintiff  again  had  judgment,  and  Brown  brings 
error.     Petition  in  error  dismissed. 

A.  J.  Amote  and  C.  E,  Dudley,  for  plaintiff  in  error. 
John  Cocke,  for  defendant  in  error. 

TuBNEB,  J.  On  December  20,  1907,  ,T.  S.  Morgan,  defend- 
ant in*error,  plaintiff  below,  brought  suit  before  a  justice  of  the 
peace  in  and  for  Antlers  township,  Pushmataha  county,  against 
H.  A.  Higgs,  W.  C.  Spencer,  and  W.  J.  Brown  for  $135.05  for 
work  and  labor  done  and  $16  attorne/s  fees,  and  after  joint 
answer  filed  by  Higgs  and  Spencer,  admitting  $135.45  of  the 
debt  sued  for,  and  denying  liability  for  attorney's  fees,  and  after 
general  denial  of  indebtedness  by  Brown,  on  January  2,  1908,  there 
was  judgment  for  plaintiff  and  against  defendants  for  $161.05 
debt  and  $15  attorney's  fees,  from  which  said  judgment  Brown 
alone  appealed  to  the  county  court  of  that  county. 

As  in  W,  J.  Brown  v.  H.  B.  (?.  Yates  (recently  decided  by 
this  court )j  ante,  p.  231,  103  Pac.  667,  the  appeal  in  this  case  is 
dismissed,  and  for  the  same  reason. 

Dunn,  Hayes,  and  Williams,  J.T.,  concur;  Kane,  C.  J.,  not 
participating. 
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Glasco  V.  School  Dist.  No.  22,  McClain  County. 

No.  556.     Opinion  Filed  July  13>   190*. 
(lOS   Pac.   687.) 

1.  PLEADING — Dftfectt  in  Varifioation — W«iv«r.  Any  defect  or  ir- 
regrularity  Involved  In  the  verification  of  a  petition  for  an  in- 
junction is  waived,  where,  without  raising  It.  defendant  answers 
to  the  merits.  • 

2.  INJUNCTION — ^Temporary     Injunction — Oral     Evidenoe.     Where 

the  motion  or  notice  upon  which  a  temporary  injunction  Is 
granted  is  silent  as  to  the  character  of  the  evidence  to  be  re- 
lied on,  it  is  not  error  for  the  court  to  hear  the  same  upon  oral 
testimony. 

3.  INJUNCTION'Trespatt  to  Land— Determination  of  Title. 
Where  a  school  district  Is  in  possession  of  a  tract  of  land*  occupy- 
ing the  same  with  Its  buildings  and  claiming  title  thereto  by 
virtue  of  a  deed  of  donation,  and  the  same  is  invaded  by  a 
party  likewise  claiming  title  theret9,  who  takes  possession 
thereof  and  destroys  a  portion  of  the  property  of  the  district 
and  piles  lumber  and  building  material  thereon  and  begins  the 
erection  of  a  building,  It  will  be  granted  a  temporary  injunc- 
tion restraining  said  party  from  Interfering  with  its  possession 
until  the  title  to  the  same  is  determined. 

(Syllabus   by   the   Court) 
Error  from  District  Court,  McClain  County;  R.  McMillan,  Judge, 

Action  by  School  District  No.  22,  McClain  County,  against 
E.  1),  Glasco.  Judgment  for  plaintiff,  and  defendant  brings  error. 
AfBrmed  with  modification. 

On  November  9,  1908,  School  District  No.  22  of  McClain 
county,  Okla.,  by  and  through  its  board  of  directors,  filed  its  pe- 
tition in  the  district  court  of  that  county  praying  an  injunction 
against  E.  D.  Glasco,  which  petition  set  up :  That  it  is  the  owner 
of  a  certain  school  site  and  building  situated  on  one  square  acre 
of  the  extreme  southeast  comer  of  section  9,  township  7,  north 
range  3  west,  McClain  county,  Okla.  by  virtue  of  a  certain  dona- 
tion or  deed  of  conveyance  made  by  the  owner  of  the  land  on  the 
24th  of  April,  1906;  that',  in  pursuance  of  said  donation  and  deed 
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of  conveyance,  its  predecessor  took  possession  of  the  said  land 
for  a  school  nte  and  erected  a  building  thereon  for  the  purpose  of 
carrying  out  in  good  faith  the  purposes  of  the  donation,  and  oc- 
cupied the  same  for  school  purposes;  that  the  donation  was  orig- 
inally made  to  a  community  of  people  who  maintained  a  school 
on  the  south  tract  oi^  land  prior  to  Oklahoma's  organization  as 
a  state;  that,  after  the  organization  of  the  state,  the  said  school 
district  succeeded  to  all  rights  and  interests  of  the  community 
and  thereafter  held  the  said  tract  of  land  for  school  purposes; 
that  the  board  of  directors  of  the  said  school  district  located  the 
site  of  the  school  building  for  that  district  on  the  said  tract  of  land 
and  had  a  public  Sfehool  taught  therein  during  the  years  1907 
and  1908;  that  it  erected  thereon  a  building  of  the  value  of  $500, 
and  an  arbor  of  the  value  of  $100,  and  was  using  and  occupying 
the  same  for  school  purposes,  as  above  set  out;  that  the  defend- 
ant has  unlawfully  entered  upon  and  taken  possession  of  the  said 
school  site  and  building  aforesaid  and  is  engaged  in  piling  build- 
ing material  and  is  engaged  in  erecting  other  buildings  on  said 
school  site,  the  property  of  plaintiff,  and  is  threatening  and  pre-' 
venting  plaintiff  from  using  said  school  site  and  building  for 
school  purposes  and  for  which  the  same  was  donated;  that  the 
pkintiff  is  unlawfully  and  without  legal  right  threatening  to  in- 
close said  site  and  building  with  a  fence,  and  is  obstructing  the 
ingress  and  egress  to  said  school  building  and  site,  and  is  now 
claiming  and  threatening  violence  to  any  and  all  parties  who  at- 
tempt to  prevent  his  unlawful  acts;  that  the  defendant  is  prevent- 
ing plaintiff  from  having  the  building  and  site  used  and  occupied 
for  the  purposes  for  which  the  same  was  donated;  that,  if  he  is 
not  restrained  from  his  further  threatened  unlawful  acts  and  is 
not  compelled  to  remove  the  said  obstruction  from  and  off  of  said 
school  site,  and  he,  his  agents  and  employes,  restrained  from  fur- 
ther interfering  with  plaintiff's  rights  in  the  premises,  plaintiff 
will  suffer  great  and  irreparable  damages;  that  plaintiff  has  no 
adequate  remedy  at  law;  that  defendant  at  the  time  of  his  im- 
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lawful  acts  above  set  out,  and  in  addition  thereto,  tore  down 
and  destroyed  the  arbor  above  mentioned. 

The  plaintiff  then  prayed  that  the  defendant  be  enjoined  from 
proceeding  with  his  unlawful  acts  and  restrained  from  further 
piling  lumber  and  building  material  on  said  school  site,  and  from 
further  building  and  erecting  buildings  on  said  premises,  and 
from  further  interfering  with  the  ingress  and  egress  of  plaintiff 
and  the  school  children  from  attending  the  school  to  be  taught 
in  the  said  school  building,  and  that  the  defendant  be  restrained 
from  going  on  and  remaining  on  said  premises  except  "to  remove 
all  obstructions  placed  thereon,  and  that  he  be  required  to  im- 
mediately remove  all  buildings  and  lumber  which  he  has  placed 
thereon,  and  he  be  restrained  from  interfering 'in  any  manner 
with  the  rights  of  ingress  and  egress  of  the  directors  and  oflScers 
of  said  school  district  and  the  children  thereof,  and  restrained 
frqm  interfering  with  the  opening  and  conducting  of  school  by 
the  officers  of  said  school  district.  Attached  to  the  same  is  an 
exhibit,  which  appears  to  be  a  copy  of  an  instrument  executed  on 
*the  24th  day  of  July,  1906,  by  W.  W.  Yoder,  who  was  then  owner 
of  the  tract  of  land  involved  in  the  school  site  above  mentioned, 
which  was  signed  by  two  other  parties  representing  the  school 
community  in  which  the  said  owner  agreed  that  he  would  permit 
the  erection  and  maintenance  of  a  building  to  be  used  for  school, 
church,  and  Sunday  school,  and  other  public  purposes,  conducive 
to  public  morals  and  the  general  welfare  of  the  community,  re- 
gardless of  the  creed  which  may  be  advocated  by  the  residents  of 
said  community.  It  further  provided  that,  in  consideration  of 
the  grant,  the  people  of  that  community,  through  their  duly 
authorized  and  acting  representatives,  would  insist  on  the  author- 
ities of  the  forthcoming  state  of  Oklahoma  maintaining  a  public 
district  school  in  the  said  building  and  on  said  premises  for  all 
time.  The  first  party  agreed,  in  consideration  of  the  above,  and 
in  consideration  of  the  erection  of  a  more  suitable  building  and 
the  maintenance  therein  of  a  public  school  on  the  said  land  and 
premises,  perpetually,  that  he  would,  and,  in  the  event  of  hie 
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death,  his  heirs,  executors  and  administrators  should,  deliver  to 
the  proper  authorities  a  warranty  deed  to  the  one  acre  of  land 
above  described.  This  document  was  duly  acknowledged  by  the 
owner  of  the  land  and  delivered  to  the  second  parties,  who  repre- 
sented that  community. 

This  petition  and  document  were  on  the  9th  day  of  Novem- 
ber, 1908,  presented  to  the  district  judge  of  that  district,  who  is- 
sued an  order  restraining  the  defendant,  E.  D.  Glasco,  from  pro- 
ceeding with  the  acts  charged  against  him  in  the  petition  and  re- 
quiring him  to  immediately  remove  all  buildings,  building  mater- 
ial, and  all  things  placed  on  the  said  land,  and  ordered  that  he  be 
restrained  from  interfering  in  any  manner  with  the  ingress  and 
egress  of  plaintiff  and  the  school  children  from  attending  the 
bchooi  to  be  taught  on  the  said  site,  and  from  the  opening  and 
conducting  of  the  school  by  the  officers  of  the  school  district.  On 
the  10th  day  of  November,  1908,  the  defendant  appeared  before 
the  district  judge  at  his  chambers,  and  on  his  application,  without 
notice,  the  judge  set  aside  the  temporary  injunction  entered  on 
the  day  previous.  Thereafter  counsel  for  plaintiff  served  notice 
on  the  defendant  that  on  the  16th  of  November,  1908,  they  would 
present  a  motion  to  set  aside  and  vacate  the  order  made  and  en- 
tered on  the  10th  of  November,  1908,  in  which  the  order  of  in- 
junction WQ^  set  aside. 

On  the  14th  of  November,  1908,  the  defendant  filed  his  an- 
swer, in  which  he  admitted  that  W.  W.  Yoder  was  the  owner  of 
the  lands  described  in  plaintiffs  complaint  on  the  date  of  July  24, 
1908,  but  alleged  that  on  the  7th  day  of  October,  1908,  he  pur- 
chased for  a  valuable  consideration  this  tract  of  land  from  the 
said  Yoder  and  his  wife,  without  knowledge  of  any  right  or  claim 
or  interest  of  any  person  or  corporation  to  any  portion  of  said 
lands,  although  the  schoolhouse  described  in  plaintiffs  complaint 
was  situated  on  said  land  near  the  southeast  comer  thereof,  that 
the  same  was  unoccupied,  and  that  he  was  informed  by  W.  W. 
Yoder,  one  of  the  qualified  and  acting  directors  of  said  school 
district,  that  the  district  had  no  interest  whatsoever  in  said  lands. 


Digitized  by  CjOOQIC 


240  SUPREME  COURT  OF  OKLAHOMA. 

Glasco  V.  School  Dist  No.  22.  McClain  ^County. 


but  that  the  school  house  situated  thereon  had  been  built  upon 
said  land  by  public  subscriptions  of  the  people  of  that  community, 
and  that  they  had  the  right  and  would  remove  same  from  said 
lands,  and  that  defendant,  acting  upon  such  statements,  purchased 
the  same,  excepting  from  said  deed  "one  school  house  temporarily 
located  on  said  lands/*  He  denied  that  the  plaintiflP  was  the  owner 
of  the  land  or  had  any  interest,  claim,  or  right  whatever  therein. 
He  further  denied  that  he  in  any  w«y  took  possession  of  the 
building  or  in  any  way  threatened  to  or  did  prevent  plain- 
tiff or  any  one  else  from  using  said  building,  or  the  ground 
upon  which  the  same  was  situated;  admitted  that  he  removed 
from  his  land  an  old  unsightly  brush  arbor  of  no  value  and  was 
erecting  thereon  a  valuable  building;  denies  that  he  is  interfering 
with  the  ingress  or  egress  of  the  children,  or  that  he  has  threatened 
to  do  so;  and  averred  that  he  is  the  owner  of  the  land  and  is  en- 
titled to  the  possession  thereof,  but  does  not  object  to  the  school- 
house  remaining  thereon  until  some  arrangement  is  made  for  its 
removal  by  the  persons  owning  it. 

In  this  situation  the  case  came  on  to  be  heard  before  the 
judge  of  the  district  court  at  his  chambers.  On  the  plaintiff  call- 
ing, a  witness  for  examination,  the  defendant  objected  to  the  tak- 
ing of  oral  testimony,  as  no  notice  had  been  served  that  such  testi- 
mony would  be  offered,  and,  further,  that  the  pleadings  on  their 
face  are  not  sufficient  to  justify  the  granting  of  an  injunction  of 
this  kind.  No  ruling  appears  to  have  been  made  upon  this  ob- 
jection; but  the  court  heard  the  evidence,  and  at  the  conclusion 
of  the  same  on  the  23d  of  November,  1908,  entered  an  order  in 
which  the  details  of  the  proceeding  above  set  out  were  recited, 
and  which  set  forth  that: 

"The  court  doth  on  this,  the  16th  day  of  November,  1908, 
i-evive  and  renew  his  said  order  of  said  9th  day  of  November, 
1908,  and  it  is  therefore  the  order,  judgment,  and  decree  of  the 
court  that  the  defendant,  E.  D.  Qlasco,  be  enjoined  and  restraiBed 
from  proceeding  in  his  unlawful  act  with  reference  to  the  pos- 
session of  one  square  acre  of  the  extreme  southeast  comer  of  the 
southeast  quarter  of  the  southeast  quarter  of  the  southeast  quarter 
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of  section  9,  township  7,  north  of  range  3  west,  MeClain  county, 
Oklahoma,  which  includes  School  District  No.  22;  and  the  said 
E.  D.  Glasco,  defendant  herein,  is  hereby  restrained  and  enjoined 
from  further  building  and  erecting  any  building  on  said  premises 
and  from  further  interfering  with  the  ingress  and  egress  of  plain- 
tiff and  the  school  children  from  attending  school  to  be  taught 
in  said  school  building  on  said  site;  and  the  said  defendant  and 
his  agent,  or  agents,  servant  or  servants,  be  restrained  from  go- 
ing on  and  remaining  on  said  premises,  except  to  remove  all  ob- 
structions placed  on  said  school  site,  and  that  the  said  defendant 
be  required  to  immediately  remove  all  buildings  or  building  ma- 
terial, and  all  things  so  placed  on  said  premises  by  him,  his  agents 
or  servants,  from  off  said  premises,  and  that  he  be  restrained  and 
enjoined  from  interfering  in  any  manner  with  the  ingress  and 
egress  to  the  said  school  site  of  the  directors  and  officers  of  the 
said  School  District  No.  22,  and  from  interfering  with  the  open- 
ing and  conducting  of  the  school  by  the  officers  and  teachers  of 
said  school  district,  under  the  penalties  prescribed  by  law.^^ 

To  this  order  of  the  court  the  defendant  excepted  and  brought 
the  case  to  this  court  by  petition  in  error  and  case-made. 

Rennie,  Hocker  &  Moore,  for  plaintiff  in  error. 

Wadlington  &  Wadlington,  for  defendant  in  error,  citing: 
Cox  V.  Oarrett,  7  Okla.  375;  Stayion  v.  Butcher,  16  Okla.  232; 
Carpeniia  School  VisL  v.  Heath,  56  Cal.  478:  Brown  v.  Stark, 
83  Cal.  632 ;  13  Cyc.  431-433,  439,  463-469,  493,  500,  501. 

Dunn,  J.  (after  stating  the  facts  as  above).  Whatever  may 
have  taken  place  in  these  proceedings  prior  to  the  hearing  of 
November  16,  1908,  and  the  order  entered  thereon,  in  our  judg- 
ment can  in  no  wise  affect  the  merits  of  the  case  as  it  now  appears 
in  this  court.  The  original  order,  predicated  as  it  is,  contended 
by  defendant  upon  a  petition  insuflBciently  verified,  was  set  aside, 
and  the  order  upon  which  plaintiff  must  rely,  and  which  confronts 
defendant,  is  the  one  which  was  issued  as  a  result  of  the  evidence 
taken  at  the  hearing  had  at  that  time.  If  the  petition  was  insuffi- 
ciently verified,  defendant  waived  any  irregularity  therein  by,  in 
the  first  instance,  answering  to  the  merits.     22  Ency.  Pleading  & 
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Practice,  p.  1051 ;  31  Cyc.  p.  717,  et  seq.  On  the  same  point,  see, 
^Iso,  the  case  of  Cox  et  al,  v,  Oarrett,  7  Okla.  375,  54  Pac.  546, 
wherein  the  Supreme  Court  of  the  territory  of  Oklahoma  held: 

'*The  provisions  of  section  251  of  our  Civil  Code  of  Pro- 
cedure, under  which  a  temporary  order  of  injunction  may  be 
granted  upon  a  satisfactory  showing  to  the  court  or  judge,  upon 
the  affidavit  of  the  plaintiff  or  his  agent,  that  he  is  entitled  to 
such  an  ordor,  do  not  preclude  the  judge  or  court  from  granting 
such  order  without  the  verification  of  the  petition,  or  an  affidavit 
in  support  of  the  application,  if,  from  the  pleadings  or  other  evi- 
dence, it  is  satisfactorily  shown  to  the  court  or  judge  that  the 
plaintiff  is  clearly  entitled  to  the  relief  prayed  for/' 

The  motion  upon  which  the  hearing  was  finally  heard  was 
tsilent  concerning  the  nature  of  the  evidence  to  be  offered  at  the 
hearing,  and  in  such  a  case  the  Supreme  Court  of  Kansas,  in 
Olsson  et  al  v.  City  of  Topeka  et  ah,  42  Kan.  709,  21  Pac.  219, 
holds  that  no  error  is  committed  in  hearing  oral  evidence  where 
both  parties  participated.  Furthermore,  we  are  not  able  to  see 
how  defendant  was  in  any  particular  prejudiced.  The  testimony 
material  for  the  consideration  of  the  coui-t  offered  by  both  parties 
%a8  practically  without  serious  dispute. 

This  leaves  the  question  remainpg  of  whether  or  not  the 
judge  at  chambers  was  justified  upon  the  pleadings  and  the  evi- 
dence offered  in  granting  a  temporary  injunction  to  hold  the  prop- 
erty in  controversy  in  statu  quo  until  it  could  be  tried  upon  its 
merits  and  the  rights  of  the  parties  determined.  The  defendant, 
relying  upon  the  case  of  Bracken  v.  Stone  et  ah,  20  Okla.  613, 
95  Pac.  236,  contends  that  the  petition  fails  to  state  facts  suffi- 
cient to  justify  the  relief  sought  and  granted,  in  that  it  is  not 
averred  that  the  defendant  is  not  able  to  respond  in  damages. 
The  case  to  which  counsel  refer  in  the  syllabus  holds  that  a  peti- 
tion, which  seeks  to  enjoin  an  alleged  threatened  trespass  such  as 
could  be  fully  compensated  in  money  damages,  but  which  fails  to 
show  that  defendants  are  insolvent,  is  fatally  defective.  In  our 
judgment  the  character  of  the  damages  alleged  in  this  petition  is 
such  that  could  not  be  adequately  met  by  a  money  consideration. 
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If  the  school  district  is  entitled  to  the  possession  of  this  tract  of 
land  with  its  school  building,  and  is  entitled  to  continue  to  teach 
school  therein,  it  is  difficult  for  us  to  understand  how  a  money 
judgment  against  defendant  would  compensate  the  school  district, 
the  patrons  of  the  school,  and  the  school  children  for  the  detri- 
ment suffered,  should  thev  be  denied  the  right  to  use  tlie  same  for 
school  purposes.  We  believe  the  question  is  scarcely  open  to  argu> 
ment 

The  purposes  and  objects  of  a  temporary  injunction  is  to 
preserve  the  controverted  matter  in  statu  quo,  and  to  prevent 
further  perpetration  of  jBvrong  or  the  doing  of  acts  whereby  the 
rights  of  any  of  the  parties  may  be  materially  invaded,  injured, 
or  endangered.  Joyce  on  Injunction,  g  109a.  Defendant  admits 
in  his  answer  that  he  removed  the  arbor  to  which  referenle  has 
been  made;  but  he  avers  the  same  was  valueless  and  had  served 
its  purpose,  and  admits  thai  he  is  erecting  a  valuable  building 
on  the  land.  It  will  be  noted  that  the  answer  put  in  question  the 
tiUe  to  the  ground,  and  also  the  restraining  order  issued  is  man- 
datory in  its  character  to  the  extent  of  requiring  him  to  remove 
all  obstructions  and  immediately  remove  all  buildings,  or  build- 
ing material,  and  all*  things  else  so  placed  on  the  premises  by 
him  or  his  agents.  Under  the  ruling  limiting  the  extent  to  which 
an  injunction,  temporary  in  its  character^  may  properly  go,  in 
our  judgment  the  requirement  made  on  defendant  to  remove  his 
building  and  material*  from  the  grounds  exceeds  the  proper  scope 
of  such  an  order,  for  the  reason  that  it  does  more  than  merely 
preserve  the  property  in  dispute  in  statu  quo  until  the  rights  of 
the  parties  may  be  finally  adjudicated;  while  it  may  not  absolutely 
decide  the  question  of  the  title,  it  is  such  an  order  as  ought  to  be 
granted  only  after  the  title  is  determined  on  a  final  hearing  on 
the  merits. 

Mr.  Joyce,  in  his  recent  work  on  Injunctions,  at  section  110, 
says. 

*'As  the  object  of  a  jreliminary  or  temporary  injunction  is 
merely  to  preserve  the  property  in  dispute  in  statu  quo  and  to 
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protect  it  from  injury  until  the  rights  of  the  parties  can  be  fin- 
ally adjudicated,  the  court  will  not,  on  the  hearing  of  an  applica- 
tion to  grant  or  to  vacate  a  preliminary  injunction,  decide  ques- 
tions of  title  to  the  property  in  dispute,  but  Will  reserve  such  ques- 
tions until  the  final  hearing  upon  the  merits.^^ 

And  in  the  consideration  of  the  same  question,  the  Supreme 
Court  of  Vermont,  in  the  case  of  Griffith  v.  Hillard,  64  Vt.  643, 
25  Atl.  427,  said: 

'TVTien  it  appears  that  the  title  is  in  dispute,  the  court  may, 
in  its  discretion,  issue  a  temporary  injunction  and  continue  it 
in  force  for  such  time  as  may  be  necessary  to  enable  the  orator 
to  establish  his  title  in  a  court  of  law,  and  may  make  the  injunc- 
tion perpetual  when  the  orator  has  thus  established  his  title;  or 
the  court  may  proceed  and  determine  which  party  has  the  better 
title;  or  it  may  dismiss  the  bill  and  leave  the, orator  to  his  legal 
remedy.  Bacon  v,  Jones,  4  Mylne  &  Craig,  433;  Duke  of  Beau- 
fort V.  Morris,  6  Hare,  340:  Campbell  v.  Scott,  11  Simons,  31; 
Kerr  on  Injunction,  209;  IngroMth  v.  Bunnell  et  ai.,  5  Mete. 
(Mass.)  118;  Rooney  v.  Soule,  45  Vt.  303;  Wing,  Adm'r,  v.  Hall 
et  al,  44  Vt.  118;  Lyon  v.  McLaughlin,  32  Vt.  423;  Hastings, 
Adm'r,  v.  Perry  et  ai.,  20  Vt.  278;  Barnes  v.  Dow,  69  Vt.  530, 
10  Atl.  258;  Barry  v.  Harris,  49  Vt.  392.'' 

Another  case  where  the  same  question  was  involved  is  the 
case  of  Huffman  v.  Hummer,  17  N.  J.  Eq.  263,  wherein  the  court 
in  the  syllabus  said: 

^^hen  the  answer  admits  the  material  allegations  upon  which 
the  equity  of  the  complainant's  bill  rests,  but  sets  up  new  matter 
in  avoidance,  the  injunction  will  not  be  dissolved.  In  many  casea 
the  court  will  interfere  and  preserve  property  in  statu  quo  during 
the  pendency  of  a  suit  in  which  the  rights  to  it  are  to  be  decided, 
and  that  without  expressing,  and  often  without  having  the  means 
of  forming,  ^n  opinion  as  to  such  rights.  It  is  not  necessaiy  to 
the  continuance  of  an  injunction  that  it  should  be  clear  that  the 
complainant  will  succeed  at  the  hearing.  It  is  suflScient  if  there 
is  ground  for  supposing  that  relief  may  be  given." 

To  the  same  effect,  see  the  cases  of  New  Jersey  Zinc  &  Iron 
Co.  V.  Trotter  et  ah,  38  K  J.  Eq.  3,  and  Northern  Pacific  R.  Co. 
V.  City  of  Spokane  et  al.  (C.  C.)  52  Fed.  428. 

In  view  of  the  fact  therefore  that  the  title  to  the  ground  over 
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the  poBsession  of  which  this  controversy  arises  is  in  dispute,  each 
party  claiming  to  own  it  and  to  be  entitled  to  the  undisturbed 
and  absolute  possession  thereof,  and  the  school  district  having 
been  in  possession  of  the  same  with  its  school  building,  and  hav- 
ing occupied  and  used  it  for  school  purposes,  and  was  so  claiming 
and  using  the  same  under  and  by  virtue  of  a  deed  of  donation  at 
the  time,  it  will  for  the  purposes  oif  this  proceeding  be  deemed 
to  have  the  better  right  to  the  present  possession,  and  the  order 
of  the  district  judge,  granting  and  giving  to  it  this  right  and  re- 
straining the  defendant  from  in  any  manner  whatsoever  inter- 
fering with  the  exercise  thereof,  is  affirmed. 

It  is  not  shown  in  the  record  that  the  building  material  and 
the  building  constructed  thereon  by  the  defendant  in  any  wise 
interferes  with  the  actual  use  of  the  premises  for  school  purposes. 
Assuming  they  do  not  so  interfere,  and  that  their  presence  upon 
the  ground  will  not  militate  against  the  district  to  any  extent  in 
holding  school  in  the  building  and  using  the  grounds  for  the 
purposes  incident  thereto,  the  order  will  be  modified,  relieving 
defendant  from  removing  his  building  and  building  material  from 
the  ground,  until  the  final  trial  of  this  action  and  the  determina- 
iion  of  the  right  of  title  in  and  to  the  groimd.  The  defendant 
will  be,  however,  and  he  is,  restrained  from  continuing  his  building 
operations  or  continuing  to  exercise  any  rights  of  dominion  or 
possession  over  or  ip  and  to  the  acre  of  ground  involved,  until  the 
final  determination  of  the  title. 

Except  for  the  modification  herein  indicated,  the  order  of  the 
district  court  is  affirmed,  at  the  cost  of  the  defendant. 

Hayes,  Turner,  and  Williams,  J  J.,  concur;  Kane,  C.  J.,  ab- 
sent and  not  sitting. 
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Hales  v.  Zander  et  cH, 

No.  181.     Opinion  Filed  July  13.   1909. 

(103   Pac.    669.) 

CHATTEL  MORTGAGES— Filing^Plaee  of— "At  Such  Tim*.*'  Under 
Wilson's  Rev.  &  Ann.  St  1903,  sec.  3578,  provldlngr  for  the  filing 
of  mortgragres  in  the  county  where  the  property  "is  at  such  time 
situated/'  a  mortgage  of  mules  which  were  taken  by  the  mort- 
gagor by  consent  of  the  mortgagee  into  Indian  Territory  la 
properly  recordable  in  the  county  in  which  the  mules  were  at 
the  time  the  mortgage  was  executed,  and  not  in  Indian  Terri- 
tory, where  they  were  subsequently  taken,  and,  such  mortgage 
not  being  there  recorded,  is  void  as  to  subsequent  attaching 
creditors  of  the  mortgagor. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Caddo  County;  Frank  M.  Bailey, 

Judge, 

Action  by  W.  T.  Hales  against  A.  Zander  and  others.  Judg- 
ment for  defendants^  and  plaintiff  brings  error.     Affirmed. 

Everest  <£  Smith  and  C,  M,  Thorp,  for  plaintiff  in  error,  cit- 
ing: Ames  Iron  Works  v.  Chinn  (Tex.  Civ.  App.)  38  S.  W.  247; 
Oalt  V.  Dibrell,  18  Tenn.  146;  Gookin  v.  Graham,  24  Tenn.  479. 

A,  J,  Morris,  for  defendants  in  error,  citing:  Yund  r.  Bank 
(Wyo.)  82  Pac.  6;  Aultman-Taylor  Mach,  Co.  v,  Kennedy  (Iowa) 
87  N".  W.  435;  Craig  v.  Williams  (Va.)  18  S.  E.  899;  Bank  v. 
Weed.  (Mich.)  50  N.  W.  864;  Mumford  i\  Harris  (Colo.)  44 
Pac.  772;  Greenville  Nat.  Bank  v.  Evans,  etc.,  Co.,  9  Okla.  353; 
Jones  on  Chattel  Mortgages,  §  303. 

Turner,  J.  On  January  27,,1907,  W.  T.  Hales,  plaintiff  in 
error,  plaintiff  below,  sued  A.  Zander,  F.  W.  Schultz,  and  J:  S. 
Thompson,  defendants  in  error,  defendants  below,  in  the  district 
court  of  Caddo  county  in  replevin  for  four  head  of  mules,  alleg- 
ing special  ownership  therein  by  virtue  of  a  chattel  mortgage  exe- 
cuted and  delivered  to  him  by  W.  H.  Walls  on  June  8,  1905,  to 
secure  a  debt  of  $1,750.     Defendants  justified  under  a  writ  of 
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attachment,  subsequently  sued  out  and  levied  on  the  property  at 
the  instance  of  creditors  of  said  "Walls.  There  was  trial  to  a 
jury,  which  resulted  in  judgment  for  defendants  to  reverse  which 
plaintiff  brings  the  case  here. 

At  the  time  the  mortgage  was  executed,  plaintiff  lived  in 
Oklahoma  City.  Walls  lived  in  Coalgate,  in  the  Sixteenth  record- 
ing district  in  Indian  Territory.  On  said  date  Walls  came  to 
Oklahoma  City,  bought  the  mules  in  question  of  plaintiff,  then 
and  there  executed  and  delivered  to  him  the  mortgage  in  ques- 
tion, which  not  only  covered  said  mules  then  located  in  Oklahoma 
City,  but  also  other  personal  property  belonging  to  Walls  located 
at  Coalgate.  Said  mortgage  was  never  filed  for  record  in  Okla- 
homa, but  next  day  was  filed  for  record  in  the  ofiice  of  the  clerk 
of  the  United  States  Court  in  the  Indian  Territory,  Southern 
District,  at  Ada,  who  was  also  ex  officio  recorder  of  said  Sixteenth 
recording  district.  The  property  was  subsequently  taken  by  Walls 
into  Caddo  Coimty,  where  it  was  attached,  as  stated,  and  the  only 
question  for  us  to  determine  is  whether  the  mortgage  is  void  as 
against  said  attaching  creditors.  The  trial  court  held  that  it  was 
and  therein  we  see  no  error. 

Wilson's  Rev.  &  Ann.  St.  1903,  §  3578,  provides: 

"A  mortgage  of  personal  property  is  void  as  against  creditors 
of  the  mortgagor,  subsequent  purchasers,  and  incumbrancers  of 
the  property  in  good  faith,  for  value,  unless  the  original  or  an 
authenticated  copy  thereof,  be  filed  by  depositing  the  same  in  the 
office  of  the  register  of  deeds  of  the  county  where  the  property 
mortgaged,  or  any  part  thereof,  is  at  such  time  situated.     ♦     *     *^ 

"At  such  time"  refers  to  the  time  of  execution  of  the  mort- 
gage and  required  it  to  be  filed  in  Oklahoma  county,  where  the 
property  was  situated,  at  the  time  it  was  executed,  and  not  in 
the  Sixteenth  recording  district  in  Indian  Territory,  where  it 
was  afterwards  taken,  and  where  it  was  located  at  the  time  the 
mortgage  was  there  filed,  as  stated.  Jones  on  Chattel  Mortg. 
(5th  Ed.)  §  251  says: 

''  *  ♦  ♦  It  ig  tjjg  county  where  the  property  is  at  the 
time  the  mortgage  is  executed,  which   determines  the  place   of 
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record  under  a  statute  providing  that  a  mortgage  shall  be  recorded 
in  the  county  where  the  property  is  located.  It  is  the  plain  in- 
tent of  such  a  statute  that  the  filing  should  be  in  the  township 
where  the  property  is  at  the  time  of  the  execution  and  delivery 
of  the  mortgage,  and  not  in  some  other  township  or  city  to 
which  the  property  may  be  removed  afiier  such  execution  and 
delivery*' — 

citing  Tund  v.  BanJc,  14  Wyo.  81,  82  Pac.  6 ;  Oreenville  Nat.  BanJc 
V.  EvanS'Snyder-Buel  Co,,  9  Okla.  353,  60  Pac.  249,  253;  First 
Nat.  Bank  v.  Weed,  89  Mich.  373,  60  N.  W.  864;  8tirk  v.  ffamt/- 
ion,  83  Me.  524,  22  Atl.  395. 

In  Greenville  Nat.  Bank  v.  Evcms-Snyder-Buel  Co.,  supra, 
the  court  said  of  this  statute  that  it  "only  provides  for  the  filing 
of  the  mortgages  on  property  which  is  located  within  the  terri- 
tory at  the  time  of  the  execution  ^f  the  mortgage." 

In  Ynnd  v.  First  Nat.  Bank  of  Shawnee,  14  Wyo.  81,  82 
Pac.  6,  the  court,  in  construing  this  statute,  speaking  of  those 
mortgages,  said: 

"The  first  mortgage,  having  been  filed  where  the  property 
was  situated  at  the  time  it  was  executed  and  while  the  property 
remained  there,  became  a  valid  lien  as  against  the  creditors  of 
the  mortgagor  in  Oklahoma.  The  second  mortgage  was  not  filed 
until  some  time  after  the  property  covered  by  it  had  been  re- 
moved from  Oklahoma,  and  it  is  now  contended  by  counsel  for 
plaintiff  that  for  that  reason  it  never  became  a  lien  on  the  prop- 
erty. This  contention  must  be  sustained.  The  mortgage  was 
void  as  against  creditors  of  the  mortgagor  in  Oklahoma,  unless 
filed,  and,  not  being  filed  before  the  property  was  removed  to  the 
Indian  Territory,  it  went  there  free  of  any  lien  as  to  creditors, 
and  the  subsequent  filing  in  Oklahoma  could  create  no  lien  upon 
it  in  a  foreign  jurisdiction.  The  third  mortgage  never  became  a 
lien  as  against  creditors,  because  not  filed  where  the  property  was 
situated  at  the  time  it  was  executed." 

And  in  First  Nat.  Bank  v.  Weed,  89  Mich.  373,  50  N.  W. 
869,  in  construing  the  language  of  a  statute  providing  for  the  fil- 
ing of  chattel  mortgages  in  the  office  of  the  clerk  of  the  town  or 
township  "where  the  property  is,"  it  is  said: 

"It  is  plain  that  it  is  the  intent  of  tlie  statute  tliat  the  filing 
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should  be  in  the  township  or  city  where  the  property  is  at  the 
time  of  the  execution  and  delivery  of  the  mortgage,  and  not  in 
some  other  township  or  city  to  which  the  property  may  be  removed 
after  such  execution  and  delivery.'^ 

In  Mumford  r.  Harris,  8  Colo.  51  44  Pac.  772,  in  construing 
Mills'  Ann.  St.  §  387,  which  provides  for  the  recording  of  mort- 
gages in  the  county  where  the  property  "shalF'  be  situated,  the 
court  held  that  the  mortgage  of  cattle  which  are  to  be  taken  by 
the  mortgagor  to  some  other  county  was  properly  recorded  in  the 
county  in  which  the  cattle  were  at  the  time  the  mortgage  was  ex- 
ecuted, and  not  the  county  to  which  they  were  subsequently  taken.' 

There  is  no  room  to  speculate  on  the  force  and  effect  of  this 
mortgage  being  filed  for  record  in  the  Sixteenth  recording  dis- 
trict of  the  Indian  Territory,  to  which  place  the  property  was 
removed  after  its  execution  by  consent  of  the  mortgagee.  We 
think  it  suflScient  to  say  that  the  same  was  nil  for  the  reason  that 
the  mortgage  statute  of  Arkansas  then  in  force  in  the  Indian 
Territory  did  not  permit  the  filing  of  a  chattel  mortgage  in  that 
jurisdiction  executed  in  another  territory  on  property  located 
there,  but  referred  to  mortgages  on  property  located  within  said 
territory  at  the  time  of  their  execution.  Said  statute  provided 
(Mansf.  Dig.  §  4742)  : 

"All  mortgages,  whether  for  real  or  personal  estate,  shall  be 
proved,  or  acknowledged  in  the  same  manner  that  deeds  for  the 
conveyance  of  real  estate  are  noM^  required  by  law  to  be  proved 
or  acknowledged;  and  when  so  proved  and  acknowledged  shall 
be  recorded — if  for  lands,  in  the  county  or  counties,  in  which 
the  lands  lie,  and,  if  for  personal  property,  in  the  county  in  which 
the  mortgagor  resides.^' 

Which  was  by  the  act  of  Congress  approved  Feb.  1,  1897  (29 
Stat.  510,  c  136),  amended  so  as  to  add  thereto: 

"Provided,  that  if  the  mortgagor  is  a  nonresident  of  the  In- 
dian Territory  the  mortgage  shall  be  recorded  in  the  judicial  dis- 
trict in  which  the  property  is  situated  at  the  time  the  mortgage  is 
executed.'' 

It  follows  that,  as  the  mortgage  was  executed  outside  of  said 
territory  on  property  not  located  therein,  and  as  there  was  no 
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statutory  provision  authorizing  a  removal  of  said  property  into 
paid  territory  and  the  filing  of  said  mortgage  therein,  said  filing 
added  nothing  thereto.  This  was  so  expressly  held  in  CrreenvUle 
Nat.  Bank  v.  Evcms-Snyder-Buel  Co.,  supra,  Tn  that  case  the 
cattle  were  located  in  the  Chickasaw  Nation,  and  the  mortgages 
executed  and  delivered  and  duly  filed  for  record  there.  The  cattle 
were  afterwards  moved  to  a  pasture  in  the  Kiowa  reservation  in 
Oklahoma  Territory,  and  there  attached.  In  passing  the  court  in 
effect  held  that  the  mortgages,  being  in  conformity  to  the  laws 
of  the  lex  lod  contractus,  were  valid  and  subsisting  securities 
capable  of  being  enforced  elirewhere,  and  that  the  mortgagees 
lost  no  right  by  failing  to  have  them  filed  in  Canadian  county. 

We  are  therefore  of  opinion  that  as  plaintiff  gained  nothing 
by  filing  his  mortgage  in  the  Sixteenth  recording  district,  and 
that  to  preserve  his  lien  it  was  properly  filable  in  Oklahoma  county 
before  the  mules  were  shipped  out,  that  the  same  was  void  as  to 
these  attaching  creditors,  and  for  that  reason  the  judgment  of 
the  trial  court  is  affirmed. 

All  the  Justices  concur. 


Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Bradham. 

No.  795.     Opinion  Filed  July  13.  1909. 

(103   Pac.    591.) 

APPEAL  AND  ERROR— Writ  of  Error— DismiM«l—8«rvic«  of  Sum- 
mont.  A  petition  in  error  will  be  dismissed  on  motion,  even 
though  the  same  is  filed  in  this  court  within  the  year  allowed 
under  the  statute,  where  no  waiver  of  issuance,  and  service  of 
summons  in  error  is  had,  and  no  praecipe  for  the  same  filed, 
and  no  summons  issued,  or  general  appearance  made  within 
such   time. 

(Syllabus   by   the    Court) 

Error  from  District  Court,  Garfield  County;  P.  C.  Simons,  Judge 

Pro  Tern. 


Digitized  by  CjOOQ IC 


] 


JULY  TERM,  1909.— Vol.  XXIV.  251 

Opinion  of  the  Court. 

Action  by  D.  M.  Bradham  against  the  Chicago,  Bock  Island 
&  Pacific  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Dismissed. 

C.  0.  Blake,  H.  B.  Low,  and  Rohberts  &  Ctirran,  for  plain- 
tiff in  error. 

Dodson  &  Olasser,  for  defendant  in  error. 

Dunn,  J.  On  April  16,  1908,  a  judgment  was  rendered  in 
the  above-entitled  case  in  favor  of  de^Pendant  in  error.  April 
17,  1908,  plaintiff  in  error  filed  its  motion  for  a  new  trial.  May 
14,  1908,  the  motion  for  new  trial,  coming  on  for  hearing,  was 
by  the  court  overruled,  to  which  the  plaintiff  in  error  saved  its 
exceptions,  and  time  was  given  within  which  to  make,  serve  and 
have  signed  and  settled  a  case-made  for  appeal  to  the  Supreme 
Court.  In  due  season  these  proceedings  were  had,  and  the  peti- 
tion in  error  with  the  case-made  attached  were  on  the  21st  Qay 
of  April,  1909,  lodged  in  the  office  of  the  clerk  of  the  Supreme 
Court.  June  7,  1909,  counsel  for  defendant  in  error  filed  a  mo- 
tion to  dismiss  the  petition  in  error  and  the  proceeding  pending 
in  this  court,  for  the  reason  that  up  to  the  date  of  the  tiling  of 
the  said  motion  plaintiff  in  error  had  not  procured  or  had  issued, 
and  served,  a  summons  in  error  against  the  defendant  in  error 
or  his  attorney  of  record  or  procured  and  filed  a  waiver  of  issu- 
ance of  and  the  service  of  such  summons  in  error  upon  the  de- 
fendant in  error  or  his  attorney,  or  at  any  other  time  within  a 
year  from  the  date  of  the  judgment  rendered  in  tlie  cause  or  the 
date  of  the  overruling  of  the  motion  for  new  trial,  and  that  there- 
for this  court  has  no  jurisdiction  to  examine  the  alleged  errors. 

This  motion  must  be  sustained.  An  inspection  of  the  record 
herein  shows  that  the  averments  of  the  motion  are  true,  that 
there  was  neither  a  waiver,  issuance,  or  service  of  summons  in 
error,  nor  was  any  praecipe  for  the  sumo^  filed,  nor  did  defend- 
ant in  error  in  any  manner  make  a  general  appearance  within 
the  year,  as  provided  for  under  article  22,  c.  66,  Wilson's  Rev.  & 
Ann.  St.  1903.     This  court,  in  an  opinion  delivered  at  the  May 
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term,  1909,  entitled  Court  of  Honor  v.  Wallace  et  at.  23  Okla.  734, 
102  Pac.  Ill,  held  in  the  syllabus  as  follows: 

**A  petition  in  error  will  be  dismissed  on  motion,  even  though 
the  same  is  filed  in  this  court  within  the  year  allowed  under  the 
statute,  where  no  waiver  of  issuance  and  service  of  summons  in 
error  is  had,  and  no  precipe  for  the  same  filed,  and  no  summonB 
issued,  or  general  appearance  made  within  such  time." 

To  the  same  effect,  see,  also,  McMurtry  v.  Byrd  et  aL  (decided 
May  term,  1909),  23  Okla.  597,  101  Pac.  1117;  Walton  et  al,  r. 
Williams  et  al,  5  Okla.  642,  49  Pac.  1022 ;  Wedd  v.  Gates  et  aL 
15  Okla.  602,  82  Pac.  808. 

The  petition  in  error  is,  accordingly,  dismissed. 

Hayes,  Turner,  and  Williams,  J  J.,  concur;  Kane,  C.  J.,  ab- 
sent and  not  sitting. 


State  ex  rel.  West,  Atty.  Oen.,  v.  State  Capital  Co. 

No.  185.     Opinion  Filed  July  13,  1909. 

(103  Pac  1021.) 

STATUTES — Intoxioating  Liquors— Construet ion— I ntont — ^Advor* 
titenx^nt  For  Saio— Liquor  Outside  State.  If  a  penal  statute  or 
provision  of  law  is  equally  susceptible  of  two  interpretations,  that 
should  be  adopted  which  srives  it  the  effect  evidently  intended  by 
the  lawmakers. 

(a)  The  provision  of  the  prohibition  article  of  the  Constitution 
of  Oklahoma  (Bunn's  Ed.  sec.  499;  Snyder's  Ed.  p.  394),  for- 
bidding the  advertising  for  sale  or  soliciting  the  purchase  of 
intoxicating  liquors  of  any  kind,  including  beer,  ale,  and  wine, 
includes  advertisements  for  the  sale  of  intoxicating  liquors,  in- 
cluding beer,  ale,  and  wine,  sold  or  kept  for  sale  without  the 
state. 

(b)  Section  1.  art  3,  c.  69,  of  the  enforcing  act  (Sess.  Laws 
1907-08,  p.  603),  forbidding  the  advertising  for  sale  or  soliciting 
the  purchase  of  spirituous,  vinous,  fermented,  or  malt  liquors, 
or  any  imitation  thereof  or  substitute  therefor,  includes  adver- 
tisements for  the  sale  of  spirituous,  vinous,  fermented  or  malt 
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liquors  or  any  imitation  thereof  or  substitute  therefor,  sold  or 
kept  for  sale  without  the  state. 

2.  COMMEROE — Interstate — Intoxicating  Liquor— Advertisement 
For  Sale.  By  the  act  of  Congress  known  as  the  "Wilson  Act'* 
(Act  Aug,  8,  1890.  c  728,  26  Stat  813  CU.  S.  Comp.  St.  1901,  p. 
31771),  intoxicating  liquors  are,  to  a  certain  extent,  withdrawn 
from  the  protection  of  the  commerce  clause  of  the  United  States 
Constitution,  and  made  subject  to  the  police  powers  of  the  state. 
Since  said  act  a  state  may  lawfully  prohibit  the  advertising 
within  the  state  of  intoxicating  liquors  sold  or  kept  for  sale 
without  the  state. 

3.  INTOXICATING  LIQUORS— Advertisement  for  Sale— Injunction 
— Criminal  Responsibility.  The  publishing  of  such  advertisements 
by  a  newspaper  within  the  state  may  not  be  restrained  by  means 
of  injunction. 

(a)    A  criminal  prosecution  will  lie  for  such  infraction. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Logan  County;  J,  C,  Strang,  Special 

Judge. 
Action  by  the. State,  on  the  relation  of  Chas.  West,  Attorney 
General,  against  the  State  Capital  Company.     Judgment  for  de- 
fendant, and  relator  brings  error.     Affirmed. 

On  the  13th  day  of  April,  1908,  the  plaintiff  in  error,  on 
the  relation  of  Chas.  West,  Attorney  Genei'al,  commenced  its  ac- 
tion in  the  district  court  of  Logan  county,  state  of  Oklahoma, 
against  the  defendant  in  error,  the  State  Capital  Company,  alleg- 
ing that  it  was  a  corporation  organized  under  the  laws  of  the  ter- 
ritory of  Oklahoma,  and  a  domestic  corporation  in  the  state  of 
Oklahoma,  doing  a  printing,  publishing,  and  book-selling  busi- 
ness in  the  city  of  Guthrie,  county  of  liOgan,  state  of  Oklahoma; 
that  in  defiance  of  law  and  of  the  rights  of  the  inhabitants  of  the 
state,  on  the  12th  day  of  April,  1908,  said  defendant  advertised 
"as  being  for  sale  and  advertised  the  purchase  of  intoxicating,  liq- 
ors,  including  beer,  ale,  and  wine,  by  advertising  and  printing  in 
said  paper,  hereinafter  named,  an  advertisement  of  *Rieger*s  Mono- 
gram Whiskey/^'  which  said  advertisement  is  attached  thereto  as 
an  exhibit  and  made  a  part  thereof,  and  did  "advertise  the  sale 
and  purchase  of  intoxicating  liquors,  including  ale,  beer,  and  wine, 
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on  said  date,  by  advertising  the  sale  of  ^Shawhan  Whiske}-^  as  set 
out  in  said  advertisement/'  thereto  attached  as  an  exhibit  and 
made  a  part  thereof,  and  did  *^advertise  the  sale  of  Tabst  Mil- 
waukee Beer/  "  as  set  out  as  an  exhibit  and  made  a  part  thereof, 
and  "the  sale  of  ^Moonshine  Whiskey/ "as  set  out  as  an  exhibit 
and  made  a  part  thereof,  and  "the  sale  of  *  Stanley  Pure  Rye/^ 
as  set  out  as  an  exhibit  and  made  a  part  thereof,  and  "the  sale 
of  ^Old  Simpson  Whiskey,' "  as  set  out  as  an  exhibit  and  made  a 
part  thereof.  The  following  is  a  true  and  correct  copy  of  the  ad- 
vertisement of  "Rieger's  Monogram  Whiskey,"  attached  as  an  ex- 
hibit to  the  petition  of  plaintiff: 


RIEGER'S  PURE  OLD 

Monogram  Whiskey 

Pnrlty  and  sf«i  Eii^nzite«  Good  Whiskey,    SleiTer'a  Monoirriin  ia  **»o- 
imelf  par«i  Hml  i;7hQletiion3Q.    Quarantci^d  tirtd«r  the  Pure  Fotid  L^w*.     lt» 

cxqnifilto,  fucaoofli.  mtllrw  fljiTor  ha»  ta&de  it  &  I]ia.tl!iir   favorito  wnh  S*^^^ 

lOOiOCOflAilstfcKl  ci]stonipr9.    We  are  V.  S.  B^srlat^red  DInUHefH  ^DisiiUeTy 

No.  3fl0^  ficli  DJflC.  of  Kt.)    Wliy  pa7  0xborljlLft[itpTie(>«,  when  ycra^n  buy 

BJC'jTQr'B  MonoftTani  whtpikf^y  at  the  repmlar  wbolessle    de&wrM  prte« 

*od  AftTQ  moDuy  by  ardeirln^  your  kooob  ehlpped  direct. 


Qts.  RIECER'St 
MONOGRAM  -^ 
PRIVATE   STOCK 


4Qt8. 
MO 
EJ 


RIECER'SC 
MONOGRAM   '" 
EXTRA  FINE 


5^ 
31 


FREE   WITH 
EACH  ORDER 

Two  Biimplfl  bott^1«t   «r 
Pmt«ni  Cork»cf«w- 


B«nd  txm  AQ  fjrder  and  wbea  you  pot  tbe  'W'hjBkey,  t«fti  Ife  f«w 
CI h for,  iiuoothnoDS  and  all  the  eji9i?nil&]s  of  GOOD  Wbla^ey*  Ooib« 
pftfe  U  wltb  otfapf  WhEaklea  <dO  mnU^^r  what  the  price);  te«t  It  fop 
modldlDnL  purpo^c^nr  i?!;  joar  frlc^Dds  try  It;  QAe  lulf  of  iX  if  owwamr 
to  BfltSflHy  yoTiraclf  OQ  CheAO  polntft'-thpn  If  yoQ  ape  not  tbonmc&tj 
conTlnced  tbftt  "ElCKor'a  Monofrtam**  1»  »h  i^ood  ba  any  Whiake?^  yv% 
f'v&r  drank  rptam,  tb«  balAQa«  to  o»  and  "»«  will  pay  petQtTi  e«Bl 
and  ^t  oaoe  send  yoa  crery  o«p.t  of  yoof  money. 

J.RIECERd[,C0.158ligar'c^^f'8rS*. 


The  other  advertisements,  in  substance  and  form,  are  prac- 
tically the  same.  It  is  further  alleged  that  the  defendant,  the 
State    Capital    Company,    is    the    owner,    proprietor,    manager. 
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printer,  and  publisher  of  a  daily  newspaper,  called  the  "Oklahoma 
State  Capital,^'  of  wide  circulation  in  the  count}*  of  Logan  and 
other  places  in  said  state;  that  said  advertisements  were  made  in 
the  said  the  Oklahoma  State  Capital  by  the  defendant  on  said  date  as 
aforesaid,  and  that  unless  enjoined  from  so  doing  said  defendant 
threatens  to  continue  to  commit  said  nuisance  of  such  publication ; 
that  the  publication  of  said  advertisements  and  advertisements  of  a 
similar  character  were  made  by  it  on  the  5th  day  of  April,  1908,  on 
the  29th  day  of  March,  1908,  and  on  other  dates;  that  said  offense 
is  a  public  nuisance,  in  that  it  is  a  solicitation  in  the  state  of  the  sale 
of  intoxicating  liquors,  including  beer,  ale  and  wine,  and  prohibited 
by  the  laws  of  the  i^tate ;  that  said  acts  annoy,  injure,  and  endanger 
the  comfort,  liberty,  health,  and  safety  of  the  inhabitants  of  the 
state,  oflfend  public  decency,  and  render  the  person  and  property 
of  inhabitants  of  the  state  insecure,  and  that  same  is  a  public 
find  common  nuisance ;  that  the  same  is  published  openly  and  com- 
inonly,  and  affects  a  great  many  of  the  citizens  of  the  state,  and  is 
B  public  solicitation  of  the  sale  and  purchase  of  intoxicating  liquors, 
including  beer,  ale,  and  wine,  and  same  is  so  solicited  in  this  state; 
that  said  acts  constitute  an  abandonment  of  the  corporate  rights 
of  said  the  State  Capital  Company ;  that  plaintiff  has  no  adequate 
remedy  according  to  the  course  of  common  law,  and  unless  the 
defendant  is  enjoined  it  will  continue  in  said  violation  of  law  and 
the  committing  of  said  nuisance  and  said  acts,  which  amount  to 
a  forfeiture  of  its  corporate  rights. 

A  temporary  injunction  was  denied,  and  an  appeal  prose- 
<?iited  to  this  court. 

Chas.  West,  Atty.  Gen.,  and  W.  C.  Reeves,  Asst.  Atty.  Gen., 
:for  plaintiff  in  error,  citing:  Delmater  v.  So.  Dakota,  205  U.  S. 
•93;  In  re  Debbs,  158  U.  S.  561;  United  States  v,  Milwaukee  Re- 
frigerator Transit  Co.  et  al.,  145  Fed.  1007;  Swift  v.  United 
States  196  TJ.  S.  376;  Missouri  Pacific  Railway  Co.  v.  United 
States,  189  U.  S.  274;  In  re  Allison  (Tex.)  90  S.  W.  492;  State 
^.  Sanders  (N.  H.)  18  L.  R.  A.  646. 

Dale  &  Bierer  and  B.  F,  Hegler,  Jr.,  for  defendant  in  error, 
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citing:  Adams  Express  Co.  v,  KentncJcy,  206  U.  S.  129;  Vance 
V,  Vandercook  Co,,  170  TJ.  S.  438;  Rhodes  v.  I  own,  170  II.  S. 
412;  Allgeyer  v.  Louisiana,  165  U.  S.  578;  M.  Golden  &  Co,  v. 
Outhrie,  3  Okla.  128;  Winans  v.  Beadier,  6  Okla.  603;  People 
ex  rel.  v.  Dist,  Court  of  Lake  County  (Colo.)  58  Pac.  604;  HamU' 
ton-Brow^n  Shoe  Co,  v,  Saxey,  131  Mo.  212. 

Williams,  J.  (after  stating  the  facts  as  above).  There  are 
only  three  questions  raised  in  this  record:  (1)  Do  the  provisiona 
of  the  prohibition  article  of  the  Constitution  (Bunn's  Ed.  §  499; 
Snyder's  Ed.  p^  394),  and  of  section  1,  art.  3,  of  the  enforcing 
act  (Sess.  Laws  1907-08,  p.  603),  against  the  advertising  for  sale 
or  soliciting  the  purchase  of  intoxicating  liquors,  include  adver- 
tisements of  such  liquors  sold  or  kept  for  sale  without  the  state? 
(2)  Are  said  provisions  of  the  Constitution  and  the  enforcing 
act  valid?  (3)  Is  injunction  a  proper  remedy  to  restrain  such 
advertisement  or  solicitation? 

I.  It  is  insisted  by  the  defendant  in  error  that  the  words 
"such  liquors,"  as  applied  to  advertisements  or  publications,  refer 
to  the  unlawful  manufacture,  sale,  barter,  giving  away,  or  other- 
wise furnishing  of  liquors  referred  to  in  said  prohibition  provis- 
ion of  the  Constitution  and  the  enforcing  act,  and  that  it  was 
neither  the  intention  of  the  makers  of  the  Constitution  nor  of 
the  Legislature  to  prohibit  the  advertisement  for  sale  or  soliciting 
the  pui  chase  of  liquor  sold  or  kept  for  sale  outside  of  the  boun- 
daries of  the  state  of  Oklahoma.  In  the  case  of  State  v.  J.  P. 
Bass  Publishing  Co,,  71  Atl.  894,  decided  by  the  Supreme  Judi- 
cial Court  of  Maine  on  July  15,  1908,  section  45,  c.  29,  of  the 
Revised  Statutes,  popularly  known  as  the  "Prohibitory  I^w,"  was 
under  consideration,  which  provides  as  follows: 

"Whoever  advertises  or  gives  notice  of  the  sale  or  keeping 
for  sale  of  intoxicating  liquors,  or  knowingly  publishes  any  news- 
paper ill  which  such  notices  are  given,  shall  be  fined  for  such 
offense  the  sum  of  twenty  dollars  and  costs,  to  be  recovered  by 
complaint.** 

In  that  case  the  defendant  claimed  that  its  act  of  publishing 
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the  advertisement  was  lawful  upon  two  grounds:  (1)  That  the 
statute  is  susceptible  of  the  constmction  that  it  only  prohibits  no-- 
tices  or  advertisements  of  liquor  for  sale  or  kept  for  sale  without 
the  state,  and,  being  a  penal  statute,  should  therefore  receive  this 
strict  construction;  (2)  that  if  it  should  be  constnied  as  prohibit- 
ing notices  or  advertisements  of  liquoi-s  for  sale  or  kept  for  sale 
in  another  state,  where  such  sale  and  keeping  for  sale  are  lawful, 
as  in  that  case,  then,  so  construed,  the  statute  is  so  far  nullified 
by  that  clause  of  the  Constitution  of  the  United  States  known  as 
the  ^'commerce  clause,"  which  confers  upon  Congress  the  power 
*^o  regulate  commerce  with  foreign  nations  and  among  the  sev- 
eral states  and  with  the  Indian  tribes."    The  court  said: 

"The  statute  in  this  case  is  but  a  part  of  the  legislation  of 
this  state  upon  the  subject-matter  of  the  sale  and  keeping  for  sale 
of  intoxicating  liquors,  and  is  to  be  construed,  so  far  as  its  lan- 
guage will  fairly  and  reasonably  allow,  in  harmony  with  what  ap- 
pears from  that  legislation  to  be  the  legislative  policy  and  pur- 
pose. The  selling  and  keeping  for  sale  of  intoxicating  liquors 
are  in  themselves  harmless  acts.  If  the  people  purchasing  such 
liqnors  used  them  only  for  'medical,  mechanical,  and  manufactur- 
ing purposes,*  no  harm  would  result  to  the  people  of  the  state; 
and  the  sale  and  keeping  for  sale  of  intoxicating  liquors  for  such 
purposes  are  provided  for  in  section  14  of  chapter  29.  It  is  com- 
mon knowledge  that  it  is  the  use  of  intoxicating  liquors  as  a  bev- 
erage that  is  deemed  harmful,  and  is  the  mischief  sought  to  be 
prevented  by  the  legislation.  The  prohibition  of  the  sale  and 
keeping  for  sale  of  intoxicating  liquors  is  only  a  means.  The  end 
sought  for  is  the  prevention,  or  at  least  the  diminution,  of  the 
drinking  of  intoxicating  liquors  by  the  people  of  the  state.  The 
legislation  upon  the  subject,  including  the  statute  in  question, 
should  be  construed  to  farther  that  end,  so  far  as  the  language, 
without  bending  either  'way,  fairly  allows.  The  language  of  the 
ptatute  (section  45)  is  comprehensive.  There  are  in  it  no  words 
limiting  the  prohibition  to  notices  or  advertisements  of  liquor 
kept  for  sale  or  to  be  sold  within  this  state.  Bead  in  connection 
with  the  other  legislation,  its  evident  purpose  is  to  further  the 
ulterior  purpose  of  all  that  legislation,  viz.,  to  diminish  the  use 
of  intoxicating  liquors  as  a  beverage.     To  effect  that  purpose,  it 
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must  be  construed  as  prohibiting  notices  and  advertisements  of 
liquors  for  sale  or  kept  for  sale  without  the  state  as  well  as  within, 
and  we  think  the  language  fully  permits,  if  it  does  not  require, 
such  a  construction,  and  we  accordingly  accept  it  as  the  true  con- 
struction/^ 

The  provision  of  the  Constitution  forbidding  the  advertising 
or  soliciting  of  sales  of  '^such  liquors"  is  as  follows: 

'^  *  *  *  Any  person,  individual  or  corporate,  who  shall 
manufacture,  sell,  barter,  give  away,  or  othei-wise  furnish  any  in- 
toxicating liquor  of  any  kind,  including  beer,  ale  and  wine,  con- 
trary to  the  provisions  of  this  section,  or  who  shall,  within  this 
state,  advertise  for  sale  or  solicit  the  purchase  of  such  liquors. 

The  contention  of  defendant  in  error  that  said  provision  ap- 
plies to  "such  liquors"  as  are  sold,  bartered,  given  away,  or  other- 
wise furnished  contrary  to  the  provisions  of  said  sections  is  not 
based  upon  reason.  What  law4)reaker  would  advertise  his  busi- 
ness in  the  newspapers?  On  the  contrary,  he  would  conceal  it; 
and  statutes  are  to  be  construed  in  the  light  of  reasonable  action 
and  the  common  or  ordinary  experience  of  men. 

The  same  applies  to  section  1,  art.  3,  of  the  enforcing  act, 
which  provides: 

"It  shall  be  imlawful  for  any  person,  individual  or  corpor- 
ate, to  manufacture,  sell,  barter,  give  away,  or  otherwise  furnish, 
except  as  in  this  act  provided,  any  spirituous,  vinous,  fermented 
or  malt  liquors,  or  any  imitation  thereof  or  substitute  therefor; 
or  to  manufacture,  sell,  barter,  give  away  or  otherwise  furnish 
any  liquors  or  compounds  *  *  *  except  preparations  compounded 
by  any  licensed  pharmacist.  *  *  *  or  to  solicit  the  purchase 
or  sale  of  any  such  liquors,  either  in  person  or  by  sign,  circular, 
letter,  card,  price  list,  advertisement,  or  otherwise.     *     *     •" 

This  section  goes  beyond  the  express  provisions  of  the  Consti- 
tution^  and  applies,  not  only  to  the  soliciting  of  the  purchase  of 
any  such  liquors  by  sign,  circular,  letter,  card,  price  list,  adver- 
tisements, or  otherwise,  but  also  to  the  distribution,  publishing, 
or  displaying  of  any  advertisement,  sign,  or  notice,  where  any 
such  liquor  may  be  manufactured,  bartered,  sold,  given  away,  or 
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otherwise  furnished.  Tlie  manufacture  of  liquor  is  expressly  pro- 
hibited, and  it  is  not  to  be  presumed  that  the  makers  of  the  Con- 
stitution, or  members  of  the  Legislature,  would  assume  that  such 
provisions  of  law  would  be  so  violated  that  liquors  would  be 
manufactured  in  the  teeth  of  such  prohibitory  provisions,  and  that 
the  distillery,  or  place  of  manufacture,  as  well  as  such  illegally 
manufactured  liquors,  would  be  advertised  by  sign,  circular,  let- 
ter, card,  price  Jist,  advertisement,  or  otherwise  in  this  state. 
Constitutions  and  statutes  are  to  be  construed  in  the  light  of  rea- 
son and  experience,  and  it  is  clear  that  ^'such  liquors*'  as  referred 
to  in  the  constitutional  provision  are  'liquors  of  any  kind,  includ- 
ing beer,  ale  and  wine,"  and  in  sec.  1,  art.  3,  of  the  enforcing 
act  ''spirituous,  vinous,  fermented  or  malt  liquors,  or  any  imita- 
tion thereof  or  substitute  therefor,  *  *  ♦  or  *  *  *  any 
liquors  or  compounds,  *  *  *  except  preparations  compounded 
by  a  licensed  pharmacist." 

2.  Having  determined  the  meaning  of  these  provisions,  the 
question  arises  as  to  whether  or  not  the  same  are  repugnant  in 
any  manner  to  the  commerce  clause  of  the  Constitution  of  the 
United  States.  This  identical  question  was  passed  on  in  the  ca^e 
of  State  V.  J.  P.  Bass.  Publishing  Co,,  snpra,  wherein  Mr.  Chief 
Justice  Emery  said: 

"  ♦  *  *  It  may  be  conceded  that  but  for  the  act  of  Con- 
gress known  ^  the  'Wilson  Act'  (Act  Aug.  8,  1890,  c.  728,  26 
Stat.  313  [U.  S.  Comp.  St.  1901,  p.  3177]),  the  state  statute 
above  construed  would  be  in  conflict  with  the  commerce  clause 
of  the  United  States  Constitution.  The  Wilson  act,  however, 
goes  far  to  remove  intoxicating  liquors  from  the  protection  of  that 
clause,  and  to  give  full  effect  to  state  legislation  concerning  them. 
Decisions  of  United  States  courts  upon  the  subject,  made  prior 
to  the  passage  of  that  act,  are  now  inapplicable,  and  need  not 
be  considered.  Since  the  Wilson  act  the  state  may  prevent  the 
sale  within  its  limits  of  intoxicating  liquors  in  the  original  pack- 
age, and  to  that  end  may  seize  them  in  such  packages 
the  moment  they  are  delivered.  Also,  to  farther  the  welfare 
of  its  people,  the  state  may  now  prohibit  the  solicitation  within 
the  state  of  orders  for  the  purchase  of  liquors  without  the  state. 
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This  Beems  to  be  settled  by  the  recent  decision  of  the  United 
States  Supreme  Court  in  Delamater  v.  South  Dakota.  205  U.  S. 
93,  27  Sup  Ct.  447,  51  L.  Ed.  724.  Delamater,  a  salesman  for 
a  firm  of  liquor  dealers  in  Minnesota,  carried  on  the  business  in 
South  Dakota  of  soliciting  orders  from  residents  of  that  state 
for  the  purchase  of  intoxicating  liquors  from  his  firm  in  Minne- 
sota. The  law  of  South  Dakota  imposed  an  annual  license  charge 
upon  *the  business  of  selling  or  oflEering  for  sale'  intoxicating 
liquors  within  the  state.  The  statute  was  admittedly  a  police  reg- 
ulation, and  not  a  revenue  measure.  Delamater  did  not  offer  to 
make  sale  of  intoxicating  liquors  within  the  state.  He  merely 
solicited  orders  for  liquors  to  be  sold  in  Minnesota,  and  shipped 
from  there  to  the  purchaser  at  his  risk.  Being  prosecuted  for 
not  paying  the  license  fee,  he  set  up  in  defense  the  commerce 
clause  of  the  United  States  Constitution.  The  United  States 
Supreme  Court,  following  the  decision  of  the  Supreme  Court  of 
South  Dakota,  held  the  state  statute  constitutional  on  the  ground 
that  the  Wilson  act  authorizes  a  state  to  restrain  persons  from 
soliciting  within  its  territory  orders  for  the  purchase  of  intoxi- 
cating liquors  in  another  state  to  be  shipped  to  the  purchaser  in 
his  state. 

"Under  that  decision  neither  the  Boston  firm  of  Chas.  Gal- 
lagher &  Co.  nor  any  agent  for  them  can  within  the  territory  of 
this  state  solicit  orders  for  the  purchase  of  intoxicating  liquors 
in  Massachusetts  to  be  shipped  to  the  purchaser  in  Maine,  if  our 
statutes  so  forbid.  Since  advertising  is  really  soliciting,  it  would 
seem  to  follow  that  they  cannot  lawfully  advertise  in  this  state 
such  liquors  for  sale  in  Massachusetts,  and  that  th^  publishers  of 
newspapers  within  this  state  cannot  lawfully  publish  such  adver- 
tisements in  the  face  of  the  state  statute  expressly  forbidding  it. 
It  may  be  noted  that  in  the  advertisement  in  this  case  the  adver- 
tisers say  to  the  reader:  ^Send  us  $3.00  and  we  will  ship  you  in 
plain  sealed  case  prepaid,  with  no  marks  to  show  contents,  four 
full  quarts  of  Gilbert  Pure  Rye  Whiskey.'  The  advertisement 
was  in  a  Maine  newspaper,  and  plainly  was  for  orders  for  intoxi- 
cating liquors  to  be  shipped  to  the  purchaser  in  Maine.  The 
case  would  therefore  seem  to  be  well  within  the  rule  of  the  decis- 
ion in  the  case  cited. 

"For  answer  to  the  able  argument  and  citations  of  the  de- 
fendants' counsel,  we  refer  them  and  the  profession  to  the  opin- 
ion of  the  court  in  the  Delamater  Case,  205  U.  S.  93,  27  Sup. 
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Ct.  447,  51  L.  Ed.  724.  The  Supreme  Court  in  that  case  did 
not  hold,  nor  do  we  hold  in  this  case,  that  an  inhabitant  of  a 
state  where  the  sale  of  intoxicating  liquor  is  prohibited  may  not 
purchase  intoxicating  liquors  in  another  state  and  bring  them  into 
his  own  state  for  any  lawful  use;  but  we  understand  that  court 
to  hold,  and  hence  we  hold,  that  a  state  may  prohibit  an  inhabi- 
tant of  an  other  state  making  in  this  state  a  contract  for,  or  solicit- 
ing orders  for,  the  sale  of  intoxicating  liquors  in  any  state.  The 
question  is  fully  discussed  in  the  opinion  with  illustrations  drawn 
from  some  state  insurance  statutes.  Whilst  a  state  cannot  pre- 
vent one  of  its  citizens  from  making  a  contract  of  insurance  in 
another  state,  it  may  forbid,  within  its  own  borders,  insurance 
contracts  bv  foreign  companies  or  their  agents.  Hooper  v. 
Calif ornia/ 15!}  U.  S.  648,  15  Sup.  Ct.  207,  39  L. 'Ed. 
297;  Commonwealth  V.  Nutting,.  175  Mass.  154,  55  K  E. 
895,  78  Am.  St.  Sep.  483;  Nutting  v.  Massachusetts,  183 
U.  S.  553,  22  Slip.  Ct.  238,  46  L.  Ed.  324.  The  court  there 
goes  on  to  say:  ^The  ruling  thus  made  is  particularly  pertinent 
to  the  subject  of  intoxicating  liquors  and  the  power  of  the  states 
in  respect  thereto.  As  we  have  seen,  the  right  of  the  states  to 
prohibit  the  sale  of  liquor  within  their  respective  jurisdictions  in 
and  by  virtue  of  the  regulations  of  commerce  embodied  in  the 
Wilson  act  is  absolutely  applicable  to  liquor  shipped  from  one 
state  into  another,  after  delivery,  and  before  the  sale  in  the  orig- 
inal package.  It  follows  that  the  authority. of  the  states,  so  far 
as  the  sale  of  intoxicating  liquors  within  their  borders  is  con- 
cerned, is  just  as  complete  as  is  their  right  to  regulate  within 
their  jurisdiction  the  making  of  contracts  of  insurance.  It  hence 
must  be  that  the  authority  of  the  states  to  forbid  agents  of  non- 
resident liquor  dealers  from  coming  within  their  borders  to  solicit 
contracts  for  the  purchase  of  intoxicating  liquors  which  other- 
wise the  citizens  of  the  state  would  not  have  thought  of  making 
must  be  as  complete  and  eflBcacious  as  is  such  authority  in  rela- 
tion to  contracts  of  insurance,  especially  in  view  of  the  concep- 
tions of  public  order  and  social  well-being,  which  it  may  be  as- 
stuned  lie  at  the  foundation  or  regulations  concerning  the  traffic 
in  liquor.'     ♦     ♦     * 

"The  defendants  further  urge  that  newspapers  and  magazines 
published  in  other  states  and  containing  advertisements  of  in- 
toxicating liquors  for  sale  come  into  this  state  by  mail  and  other- 
wise in  large  quantities,  and  yet  cannot  be  interfered  with  by  the 
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state  authorities.  That  may  be;  but  it  does  not  follow  that  the 
state  may  not  prevent  such  advertisements  being  printed  in  news- 
papers published  in  this  state.  If  the  state  cannot  wholly  pre- 
vent the  mischief  of  such  advertisements  by  excluding  from  the 
state  all  newspapers  containing  them  wherever  published,  it  may 
yet  prevent  such  increase  and  spread  of  the  mischief  as  would  re- 
sult from  such  advertisements  being  printed  in  newspapers  pub- 
lished within  the  state.  It  may  to  that  extent  control  the  conduct 
of  printers  and  publishers  within  its  own  territory.  Such  we  un- 
derstand to  be  the  logical  result  of  the  decision  and  reasoning  in 
the  Delamater  Case  by  the  court  of  last  resort  upon  such  questions.** 

See,  also,  section  7,  art.  1  (Bunn*s  Ed.  §  9;  Snyder's  Ed.  p. 
16)  Const.  Okla.;  section  3,  Enabling  Act  June  6,  1906  (34  Stat, 
pt.  1,  p.  267,  c.  3335). 

3.  The  next  question  arising  is  as  to  the  remedy  invoked.  In 
the  case  of  Ex  parte  Allison,  48  Tex.  Cr.  R.  634,  90  S.  W.  492,  3 
L.  R.  A.  (N.  S.)  622,  the  powers  of  equity  by  means  of  an  in- 
jtmption  were  invoked  against  gambling  houses,  by  virtue  of  an 
express  statute,  entitled  '*An  act  to  prevent  by  means  of  the  writ 
of  injunction  at  the  suit  of  the  state  or  any  citizen  thereof  the 
habitual  use,  actual,  contemplated  or  threatened,  of  any  premises, 
place,  building  or  part  thereof,  for  the  purpose  of  gaming  or  of 
keeping  or  exhibiting  games  prohibited  by  the  laws  of  this  state.'* 
Gen.  Laws  1905,  p.  372,  c.  153.    In  that  case  the  court  said: 

"It  is  urgently  insisted  by  relator  that  the  injunction  granted 
was  without  authority  of  law,  because  it  was  an  attempt  on  the 
part  of  the  court  to  enjoin  the  commission  of  a  criminal  oflFense. 
This  contention  may  be  conceded  as  a  general  proposition.  Siaie 
V.  Patterson,  14  Tex.  Civ.  App.  465,  37  S.  W.  478;  Ex  parte 
Warfield,  40  Tex.  Cr.  R.  420,  50  S.  W.  933,  76  Am.  St.  Rep.  724. 
However,  the  respondent  insists  that  the  granting  of  the  injunc- 
tion in  this  case  was  not  an  attempt  to  enjoin  the  commission  of  a 
criminal  offense,  but  was  an  injunction  granted  against  the  use  of 
property,  the  use  thereof  constituting  it  a  nuisance;  and,  further- 
more, respondent  urges  that,  notwithstanding,  under  the  English 
system  of  equity  jurisprudence  which  has  come  down  to  us,  the 
courts  will  not  enjoin  the  commission  of  crime  as  crime,  yet  it  is 
entirely  competent  for  the  Legislature  to  create  other  matters  the 
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subject  of  equitable  cognizance  than  those  recognized  under  the 
general  system  of  equity.  With  regard  to  the  first  proposition, 
we  believe  it  will  be  conceded  that,  where  property  rights  are  in- 
volved, courts  will  issue  injunctions,  notwithstanding  it  may  em- 
brace a  crime;  or,  if  it  should  not  be  so  conceded,  we  believe,  on 
principle  and  authority,  that  this  proposition  cannot  be  gainsaid. 
It  will  be  noted  that  the  act  in  question  is  aimed  at  the  restrain- 
ing of  persons  from  using  certain  premises  or  buildings  for  the 
purpose  of  gambling,  or  of  keeping  or  exhibiting  games  prohibited 
by  the  laws  of  this  state,  and  does  not  seek  to  punish  such  per- 
sons for  so  using  said  premises  or  buildings.  As  was  said  in 
Warfield's  Case,  40  Tex.  Cr.  R.  420,  e50  S.  W.  934,  76  Am.  St. 
Rep.  724:  'An  injunction  is  a  mere  restraining  order,  and  it  will 
be  presumed  that  the  party  against  whom  it  is  granted  will  obey 
it  as  long  as  it  continues  in  force;  otherwise,  if  he  does  not  re- 
gard it,  as  the  issuance  of  the  writ  is  a  proper  exercise  of  equity, 
he  will  move  to  dissolve  it.*  A  gambling  house,  under  our  statute 
and  as  recognized  by  our  courts,  is  a  nuisance,  and  even  at  com- 
mon law,  as  we  understand  it,  such  a  nuisance  could  be  enjoined 
at  the  instance  of  any  one  who  was  injured  thereby.  Our  statute 
enlarges  this  right,  and  assumes  that  any  person  within  the  juris- 
diction is  injured,  and  that  he  can  make  complaint  and  have  the 
restraining  order  issued.*' 

Section  3717  (chapter  56,  §1)  Wilson's  Rev.  &  Ann.  St.  1903, 
provides  : 

"A  nuisance  consists  in  unlawfully  doing  some  act,  or  omit- 
ting to  perform  a  duty,  which  act  or  omission  either,  first,  annoys, 
injures  or  endangers  tlie  comfort,  repose,  henlth,  or  safety  of 
others;  or,  second,  offends  decency;  or,  third,  unlawfully  inter- 
feres with,  obstructs  or  tends  to  obstruct,  or  renders  dangerous 
for  paspage,  any  lake  or  navigable  river,  bay,  stream,  canal  or 
basin,  or  any  public  park,  square,  street,  or  highway;  or,  fourth, 
in  any  way  renders  other  persons  insecure  in  life,  or  in  the  use 
of  property." 

Section  3718   (chapter  56,  §  2): 

"A  public  nuidance  is  one  which  affects  at  the  same  time  an 
entire  community  or  neighborhood,  or  any  considerable  number  of 
persons,  although  the  extent  of  the  annoyance  or  damage  in- 
flicted tipon  the  individuals  may  be  unequal.'*  * 

Section  3719  (chapter  56,  g  3)  : 
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''Every  nuisance  not  included  in  the  definition  of  the  last 
section  is  private.'^ 

To  determine  that  the  advertising  or  soliciting  the  sale  or 
purchase  of  intoxicating  liquors  to  be  made  without  the  state  was 
a  nuisance,  within  the  purview  of  the  foregoing  statutes,  would  be 
tantamount  to  holding  that  every  crime  was  a  nuisance,  and  unless 
such  act  constitutes  a  nuisance,  in  the  light  of  the  case  of  In  re 
Allison,  supra,  cited  and  relied  upon  by  counsel  for  the  state,  in- 
junction would  not  be  a  proper  remedy. 

The  Legislature  of  this  state  not  having  provided,  as  in  the 
Allison  Case,  that  the  powers  of  equity  might  be  invoked  by  the 
state  by  means  of  injunction  to  restrain  "^or  abate  such  advertise- 
ments, we  do  not  feel  that  we  would  be  justifiable,  by  judicial 
construction,  in  extending  such  powers  to  the  case  at  bar.  See 
Campbell  v.  Jackman  et  al  (Iowa)  118  N.  W.  757.  The  state 
has  an  adequate  remedy  at  law.  Not  only  does  the  prohibition 
article  of  the  Constitution,  but  also  the  enforcing  act,  prescribe 
an  adequate  penalty  and  punishment  to  prevent  such  advertise- 
ments or  solicitations.  A  criminal  prosecution  for  such  infractions 
will  lie. 

AflBrmed. 

All  the  Justices  concur. 


McCann  v.  McCann  et  al. 

No.  118.     Opinion   Filed  July  18,  1909. 

(103   Pac.    694.) 

APPEAL  AND  ERROR — R«vi«w — Findings  of  Court.  Where  a 
case  Is  tried  by  the  court  without  the  intervention  of  a  Jury, 
upon  controverted  questions  of  fact,  and  there  Is  evidence  rea- 
sonably tending:  to  support  the  Andingrs  of  the  trial  court,  such 
findings  will  not  be  disturbed  on  the  weight  of  the  evidence. 

(a)  Where  the  testimony  is  oral  and  conflictin«r.  and  the  find- 
ing of  the  court  is  general,  such   finding  is  a  finding  of  every 
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special  thinsr  necessary  to  be  found  to  sustain  the  general  find- 
ing, and  is  conclusive  upon  this  court  upon  all  doubtful  and 
disputed  questions  of  fact. 

(b)  Where  a  case  is  tried  by  the  court  without  the  interven- 
tion of  a  jury,  and  special  findings  of  fact  are  made,  and  those 
findings  are  based  upon  oral  testimony,  in  this  court  such  find- 
ings are  conclusive  upon  any  disputed  and  doubtful  questions  of 
fact. 

2.  CONTINUANCE^Appeal  and  Error— Discretion  of  Court— Re- 
view. After  the  beginning  of  the  trial,  and  during  the  progress 
of  the  examination  of  the  witnesses,  a  motion  for  a  continueuice. 
in  order  to  procure  witnesses  to  support  the  credibility  of  a 
party  to  the  action,  is  addressed  to  the  discretion  of  the  court, 
and,  unless  it  affirmatively  appears  that  in  overruling  such  mo- 
tion the  court  abused  its  discretion,  this  court  will  not  revise 
the  action  of  the  lower  court. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kiowa  County;  Oeo,  L,  Zink,  Special 

Judge. 

Action  by  Elma  McCann  against  Fred  McCarin  and  others. 
Judgment  for  defendants,  and  plaintiff  brings  error.   Aflarmed. 

On  the  23d  day  of  August,  1905,  the  plaintiflE  in  error,  as 
plaintiff,  instituted  this  action  against  the  defendants  in  error, 
Pred  McCann  Blanch  McCann,  Abram  Pool,  C.  L.  Van  Doren, 
J.  W.  Walton,  and  J.  B.  Walton,  as  defendants,  in  the  district 
court  of  Eiowa  county,  territory  of  Oklahoma,  declaring:  That 
she  was  the  owner  and  holder  of  three  certain  promissory  notes, 
each  in  the  sum  of  $500,  dated  December  15,  1903,  due,  respec- 
tively, October  22,  1904,  January  1,  1905,  and  January  1,  1905, 
made  and  delivered  to  her  by  the  defendants  Fred  McCann  and 
Blanch  McCann  as  a  part  of  the  purchase  price  of  the  N.  W,  ^4 
of  section  17,  township  6  N.,  range  17  W.  of  the  Indian  base 
and  meridian;  said  land  having  theretofore  been  owned  in  fee 
simple  hy  Effie  L.  McCann  and  having  been  improved  and  ren- 
dered useful  and  valuable  by  the  expenditure  of  large  sums  of 
money  furnished  by  the  plaintiff.  That,  in  order  to  reimburse 
said  plaintiff  for  her  outlay  of  money,  said  Effie  McCann  sold 
and  conveyed  said  land  to  the  defendants  Fred  and  Blanch  Mc- 
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Cann  on  the  23d  day  of  November,  1903,  for  the  sum  of  $3,600 ; 
all  of  which  sum  having  been  paid,  except  said  sums  evidenced 
by  the  notes  therein  declared  on,  being  the  identical  notes  given 
for  the  balance  of  the  purchase  price  of  said  land,  on  which  a 
vendor's  lien  waa  specially  reserved  and  held  by  said  grantor, 
Effie  McCann,  to  secure  the  payment  of  all  of  said  three  notes,  and 
said  vendor's  lien  having  been  then  and  there  given  and  agreed 
to  by  said  Fred  and  Blanch  McCann.  That  said  three  notes  were 
by  the  direction  of  said  Effie  McCann  made  payable  with  the  ven- 
dor's lien  to  the  plaintiff,  in  consideration  for  and  to  secure  the 
payment  of  the  money  advanced  by  her  for  the  improvement  of 
said  land,  and  for  a  valuable  consideration  said  notes  were  duly 
assigned  by  said  Effie  McCann  and  delivered  to  the  plaintiff  prior 
to  the  beginning  of  this  action.  Also,  to  secure  the  payment  of 
the  money  advanced,  before  nventioned.  the  vendor's  lien  was 
passed  with  said  notes.  That  the  defendants  J.  W.  Walton,  J.  B. 
Walton,  and  Abram  Pool  are  claiming  some  interests  in  said  land 
by  reason  of  certain  mortgages  given  to  them  by  the  defendants 
Fred  McCann  and  Blanch  McCann.  That  on  ^he  20th  day  of 
February,  1905,  said  defendants  Fred  McCann  and  Blanch  Mc- 
Cann transferred  by  warranty  deed  all  their  right,  title,  and  inter- 
est in  and  to  said  land  to  the  defendant  C.  L.  Van  Doren,  in 
consideration  of  the  sum  of  $3,600.  That  when  said  C.  L.  Van 
Doren  purchased  said  land  he  had  full  knowledge  of  the  rights, 
equities,  and  interest  of  the  plaintiff  in  and  to  said  land,  and  at 
said  time,  and  prior  thereto,  he  had  knowledge  of  plaintiff's  ven- 
dor's lien  thereon,  having  been  fully  advised  and  warned  thereof, 
etc. 

On  the  19th  day  of  September,  1906,  the  defendants  Walton 
demurred  to  plaintiff's  petition,  on  the  ground  that  it  did  not 
state  a  cause  of  action  against  them,  or  either  of  them,  and  same 
was  by  the  court  sustained,  and  plaintiff  allowed  10  days  in 
which  to  file  amended  petition.  On  the  4th  day  of  October,  1905, 
the  amended  petition  was  filed,  substantially  the  same  as  the 
original,  with  the  exception  that  plaintiff  declared  that  she  was 
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the  holder  of  said  notes  as  collateral  security,  and  not  as  the 
owner,  with  a  prayer  for  judgment  against  the  defendants  Fred 
McCann  and  Blanch  McCann,  and  for  a  foreclosure  of  her  lien 
against  said  land. 

On  December  29,  1905,  the  defendant  C.  L.  Van  Doren  sep- 
arately answered,  denying  each  and  every  allegation  of  plaintiflPs 
petition,  except  as  therein  admitted,  and  specifically  denying  that 
the  notes  declared  on  were  given  as  a  part  of  the  purchase  price 
of  the  land  described  in  plaintiff's  petition,  but  admitted  that 
said  Effie  McCann  sold  said  land  to  Fred  McCann  and  Blanch 
McCann,  but  denied  that  a  vendor's  lien  was  retained  thereon. 
He  further  specially  denied  that  said  Eifie  McCann  was  indebted 
to  the  plaintiff  at  the  time  of  the  execution  and  delivery  of  said 
notes  and  said  deed  to  Fred  McCann  in  the  sum  of  $3,600,  or  in 
any  sum  whatever,  and  denied  that  said  notes  were  given  to  said 
plaintiff  as  collateral  security.  Defendant  averred  that  he  pur- 
chased said  land  from  Fred  and  Blanch  McCann  for  a  valuable 
consideration,  which  consideration  was  fully  paid  long  prior  to 
the  bringing  of  said  action,  in  good  faith,  and  without  notice  of 
any  equities  or  claim  on  the  part  of  the  plaintiff. 

On  the  6th  day  of  December,  1907,  the  cause  came  on  for 
trial  before  George  L.  Zink,  by  agreement,  acting  as  special  judge. 
Witnesses  were  introduced*  by  both  sides  to  prove  their  respective 
allegations.  After  the  beginning  of  the  trial,  and  during  the 
progress  of  the  examination  of  the  witnesses,  the  plaintiff  filed 
an  aflSdavit  for  a  continuance,  the  body  of  which  is  as  follows: 

"Comes  now  the  defendant  (plaintiff)  Elma  McCann,  and, 
being  first  duly  sworn  on  oath  according  to  law,  deposes  and  says 
that  she  has  been  surprised  in  the  line  of  evidence  that  has  been 
adduced  by  character  witnesses  in  this  case  in  behalf  of  the  de- 
fendants to  impeach  the  character  of  the  plaintiff,  Elma  McCann, 
and  asks  for  a  continuance  for  the  purpose  of  bringing  witnesses 
from  the  town  of  Lone  Wolf,  10  miles  distant,  for  the  purpose 
of  disproving  such  line  of  testimony." 

The  record  shows  that  said  motion  was  overruled  between 
9  o'clock  a.  m.  and  the  noon  hour  of  December  7,  1907,  and  the 
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trial  concluded  on  the  evening  of  that  day.  The  order  overruling 
the  motion  for  a  new  trial  and  allowing  time  within  which  to 
prepare  and  serve  a  case-made  is  as  follows: 

"Thereupon  plaintiff's  motion  for  a  new  trial  is  overruled, 
to  which  plaintiff  excepts,  and  exceptions  allowed,  and  60-10-5  is 
ordered  for  plaintiff  to  make  and  serve  case-made." 

This  order  was  entered  on,  the  evening  of  December  7,  1907. 

The  body  of  the  amendments  suggested  by  the  defendant  C. 
L.  Van  Doren,  which  was  incorporated  in  the  case-made,  is  as 
follows : 

"  *  *  *  On  the  trial  of  the  cause,  the  evidence  showed 
that  in  the  year  190x5  Effie  McCann,  the  daughter  of  the  plain- 
tiff, filed  a  homestead  entry  on  a  tract  of  land  known  as  the 
northwest  quarter  of  section  17,  township  6  north,  range  19  west 
of  the  Indian  meridian,  purchasing  a  relinquishment  from  a 
former  entryman  for  the  sum  of  $1,800,  which  money  was  ad- 
vanced by  the  plaintiff.  EflSe  McCann  occupied  said  land  with 
her  father  and  mother,  and  made  the  necessary  improvements  and 
cultivation,  making  proof  on  the  land  about  November  5,  1903. 
For  the  purpose  of  making  improvements  and  cultivation,  the 
plaintiff  advanced  money  to  said  EflBe  McCann  aggregating  be- 
tween $400  and  $600.  That  besides  the  $1,800,  and  the  money 
advanced  to  make  improvements  on  said  land,  plaintiff  testified 
that  there  was  due  her  from  Effie  McCann  about  $700  for  money 
expended  for  medicines  and  physicians.  The  evidence  showed: 
That  Effie  McCann  had  been  for  a  long  time  past  an  invalid,  al- 
most helpless;  that  the  indebtedness  from  Effie  McCann  to  the 
plaintiff  amounted  to  between  $3,900  and  $4,100.  Shortly  after 
making  final  proof  on  the  land  involved,  on  or  about  November 
23,  1903,  Effie  McCann  sold  said  land  to  her  brother,  Fred  Mc- 
Cann, executing  to  him  a  general  warranty  deed;  the  considera- 
tion therein  named  being  $3,600,  and  the  consideration  that  passed 
being  $210,  which  was  advanced  by  Fred  McCann  to  Effie  Mc- 
Cann to  make  final  proof  on  said  land  and  to  pay  the  $1.25  an 
acre,  which  was  advanced  shortly  before  or  at  the  time  of  making 
proof.  The  balance  of  the  consideration  was  evidenced  by  >a 
promissory  note  given  by  Fred  McCann  and  Blanch  McCann,  in 
the  sum  of  $3,390.  At  this  time,  or  shortly  after,  a  contract  was 
given  by  Fred  McCann  to  Effie  McCann,  in  which  said  Fred  Mc- 
Cann offered  to  reconvey  the  tract  of  land  to  Effie  McCann  in  the 
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event  he  failed  to  pay  the  $3,390  note.  The  evidence  showed  that 
afterwards  Fred  MeCann  gave  a  mortgage  to  secure  a  note  of 
$1,500  to  Mrs.  Arthur,  his  mother-in-law,  wliich  note  evidences 
advances  made  bv  Mrs.  Arthur  to  Fred  McCann.  This  mort- 
gage was  given  on  December  17,  1903.  About  said  time  Fred 
McCann  gave  a  note  for  $1,500  to  the  defendant  C.  L.  Van 
Doren,  which  was  a  part  of  the  consideration  paid  for  a  section 
of  school  land  (lease)  sold  by  Van  Doren  to  Fred  McCann,  and 
was  secured  by  mortgage.  Both  of  these  mortgages  were  on  the 
tract  of  land  in  question.  Matters  ran  on  for  considerable  time, 
until  Fred  McCann  became  financially  involved.  Mrs.  Elma  Mc- 
Cann, the  plaintiff,  finally  secured  an  assignment  of  the  Mrs. 
Arthur  mortgage  to  herself,  at  which  time  the  note  of  $3,390  was 
destroyed;  Fred  McCann  giving  notes  for  the  difference  between 
the  $1,500  and  $3,390.  Tmvo  notes  for  $500  each  were  given  to 
Elma  McCann,  the  plaintiff,  and  one  note  for  $890  was  given  to 
Effie  McCann.  The  last  note  for  $890  was  indorsed  in  blank  to 
the  plaintiff,  Elma  McCann.  At  the  time  of  giving  these  notes, 
Fred  McCann  entered  into  a  contract  with  the  plaintiff,  wherein 
he  agreed  to  reconvey  the  land  in  question  in  the  event  he  failed 
to  pay  said  notes.  Again,  and  after  the  giving  of  this  second 
contract,  at  the  solicitation  of  his  mother,  the  plaintiff,  Fred  Mc- 
Cann, entered  into  a  third  contract  with  the  plaintiff,  EfBe  Mc- 
Cann, and  his  father,  in  which  he  agreed  to  give  them  a  mort- 
gage on  the  land  in  question.  None  of  these  contracts  were  ever 
filed  for  record,  and  no  evidence  was  adduced  by  plaintiff  to  show 
that  the  defendant  C.  L.  Van.  Doren  was  ever  told  or  knew  of 
their  execution  before  the  conveyance  of  said  land  to  him.  On 
or  about  January  15,  1905,  both  the  note  held  by  Van  Doren  and 
the  one  held  by  Mrs.  Arthur  were  due  and  unpaid.  Van  Doren, 
who  had  been  out  of  the  territory  for  some  time,  came  back  to 
Lone  Wolf  to  collect  his  note  and  interest.  Fred  McCann  was 
unable  to  pay.  Van  Doren  offered  to  give  him  time  if  he  would 
pay  the  interest.  Fred  McCann  could  not  or  did  not  do  this, 
and  Van  Doren  was  forced  to  buy  the  land,  which  at  this  time 
was  under  a  mortgage  of  $3,100  in  the  aggregate  exclusive  of 
interest.  The  land  was  conveyed  by  Fred  McCann  to  C.  L.  Van 
Doren  on  or  about  the  20th  day  of  January,  1905,  by  general 
warranty  deed;  the  consideration  therein  named  being  $3,500. 
The  consideration  passing  was  the  payment  of  the  $1,500  mort- 
gage held  by  the  plaintiff,  including  interest,  and  the  $1,600  mort- 
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gage  and  interest  which  was  meiged  in  the  transfer  to  Van  Doren. 
A  credit  of  about  $100  was  made  on  another  note  of  Fred  Mc 
Cann  to  Van  Doren.  In  ordqr  to  pay  this  $1,500  mortgage,  a  loan 
was  made  on  the  land  by  Walton  &  Walton.  On  January  20, 
1905,  the  mortgage  held  by  the  plaintiff  was  paid,  and  the  plain- 
tiff executed  a  release  of  her  mortgage  to  Fred  McCann.  Van 
Doren  took  the  land  subject  to  the  Walton  &  Walton  mortgage. 
The  V  plaintiff  testified  that  about  the  time  and  before  the  making 
of  the  $1,600  mortgage  to  Van  Doren,  and  before  the  sale  of  the 
school  land  (lease),  she  drove  over  to  Van  Doren's  house  and 
told  him  not  to  sell  the  school  land  (lease)  to  Fred  McCann,  as 
he  had  never  paid  for  the  land  sold  to  him  by  Eftie  McCann. 
C.  L.  Van  Doren  in  his  testimony  denied  that  she  ever  came  over 
to  his  house,  or  that  he  ever  had  such  a  conversation  with  the 
plaintiff.  The  plaintiff  and  Effie  McCann  both  testified  that  they 
had  informed  Van  Doren,  before  he  bought  the  land  from  Fred 
McCann,  that  the  notes  given  for  the  purchase  price  by  Fred  Mc- 
Cann had  never  been  paid,  and  that  they  had  a  lien  on  the  land ; 
but  the  court  finds  that  the  defendant  C.  L.  Van  Doren  did  not, 
prior  to  the  purchase  of  the  land  in  question,  have  notice  that 
Fred  McCann  had  not  paid  for  the  same.  Under  the  statute,  one 
who  sells  real  property  has  a  special  or  vendor's  lien  independent 
of  possession,  for  so  much  of  thn  price  as  remain  unsecured,  other- 
wise than  by  the  personal  obligation  of  the  buyer,  subject  to  the 
rights  of  purchase  and  incumbrance  in  good  faith  without  notice. 
Under  the  law  the  assigning  of  papers  carrying  a  vendor's  lieu 
terminates  the  lien:  the  lien  running  only  to  the  vendor  of  real 
estate.  However,  the  assignment  of  paper  earr}ang  such  a  lien  as 
collateral  security  does  not  terminate  the  lien.  The  contracts  for 
the  reconveyance  of  said  land,  and  especially  the  one  wherein 
Fred  McCann  agreed  to  give  a  mortgage  to  secure  the  notes,  was 
such  a  security  that  a  court  of  equity  would  not  hold  to  be  an 
equitable  mortgage  on  the  land,  and  was  security  other  than ^ the 
personal  obligation  of  the  vendor.  Taking  the  facts  and  the  law 
into  consideration,  the  court  could  do  nothing  other  than  find  in 
favor  of  the  defendant  C.  L.  Van  Doren." 

Oeo.  A.  Spink  and  Lillie  C.  Spink,  for  plaintiff  in  error. 
W.  Z>.  Walton  and  L.  M.  Keys,  for  defendants  in  error. 

Williams,  J.  (after  stating  the  facts  as  above).    There  was 
evidence  introduced,  pro  and  con,  by  both  parties,  tending  to  sup- 
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port  the  respective  issues.  It  is  a  settled  rule  of  this  court  that, 
where  a  cause  is  tried  without  the  intervention  of  a  jury,  upon 
controverted  questions  of  fact,  and  there  is  evidence  reasonably 
tending  to  support  the  findings  of  the  trial  court,  such  findings 
will  not  be  disturbed  on  the  weight  of  the  evidence,  and  when 
the  finding  is  general,  it  includes  all  facts  necessary  to  support 
the  claims  of  the  party  in  whose  favor  the  judgment  is  rendered, 
and  upon  appeal  this  court  will  not  review  the  evidence  if  it  rea- 
sonably tends  to  support  the  issues  upon  which  such  finding  is 
made,  to  determine  the  sufficiency  thereof.  Hunter  Realty  Co.  et 
al.  V.  Spencer,  21  Okla.  155,  95  Pac.  757;  Lookabaugh  v.  Bow- 
maker,  21  Okla.  489,  96  Pac.  651 ;  Saxon,  v.  White,  21  Okla.  194, 
95  Pac.  783 ;  Brewer  v.  Black,  5  Okla.  57,  47  Pac.  1089 ;  Meyer 
Bros.  Drug  Co.  v.  Kelley,  5  Okla.  118,  47  Pac.  1065;  Craggs  et  al. 
V.  Earls,  8  Okla.  462,  58  Pac.  637 ;  Vandenberg  v.  Walton  L\imber 
Co.,  19  Okla.  169,  92  Pac.  149;  Oaffney  v.  Cline  et  at.,  19  Okla. 
197,  91  Pac.  855;  Dunlap  v.  Stannard,  19  Okla.  232,  91  Pac.  845. 

In  the  case  of  Knaggs  v.  Masiin,  9  Kan.  532  (2d  Ed.  362),  it 
is  held  that  where  testimony  is  oral  and  conflicting,  and  the  find- 
ing by  the  court  is  general,  such  a  finding  is  a  finding  of  every 
special  thing  necessary  to  be  found  to  sustain  the  general  finding 
and  that  such  general  finding  is  conclusive  upon  the  appellate 
court  upon  all  doubtful  and  disputed  questions  of  fact.  See,  also, 
to  the  same  effect :  Hobson  v.  Ogden's  Ex'rs,  16  Kan.  388 ;  Oibbe 
V.  Oibbs,  18  Kan.  419;  Winstead  v.  Standeford,  21  Kan.  270; 
Greer  v.  Oreer,  24  Kan.  106;  Am  v.  Hoerseman,  26  Kan.  415; 
WiUon  V.  Lightbody,  29  Kan.  451;  Buck  d-  Co.  v.  Panabaker  & 
Co.,  32  Kan.  468,  4  Pac.  829. 

In  the  case  of  Crane  v.  Choutea  et  al..  20  Kan.  288,  the  rule 
is  announced,  in  an  opinion  by  Mr.  Justice  Brewer,  that: 

*^here  a  case  is  tried  by  a  court  without  a  jury,  and  special 
finding  of  fact  made,  and  those  findings  are  based  upon  oral  testi- 
mony, it  is  settled  that  in  tiiis  court  such  findings  are  conclusive 
upon  any  disputed  and  doubtful  questions  of  fact.^* 
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In  the  case  of  Lemon  v.  Fox,  21  Kan.  156  (2d  Ed.  123),  in 
another  opinion  delivered  by  Mr.  Justice  Brewer,  the  court  said : 

"The  action  was  tried  before  the  court  without  a  jury.  Spe- 
cial findings  of  fact  were  made,  upon  which  the  court  rendered 
judgment  in  favor  of  the  plaintiff,  to  reverse  which  judgment  this 
proceeding  in  error  is  brought.  The  testimony  was  all  preserved, 
and  is  in  the  record  before  us.  The  testimony  is  conflicting,  and, 
where  so  conflicting,  the  findings  of  the  court  must  be  accepted 
as  conclusive.^' 

In  the  case  of  Wihon  v.  Lightbody,  29  Kan.  451  (2d  Ed. 
321),  the  court  said: 

^^'^here  the  trial  court  hears  a  motion  to  dissolve  an  attach- 
ment upon  oral  evidence,  and  upon  such  evidence  makes  a  find- 
ing in  favor  of  one  of  the  parties  and  against  the  other,  this  court 
cannot  ignore  such  finding  nor  reverse  it,  unless  we  can  say  as  a 
matter  of  law  that  the  finding  is  erroneous.  If  the  evidence  in 
such  a  case  is  conflicting  and  pretty  evenly  balanced,  and  sufii- 
cient  evidence  is  introduced  on  each  side  of  the  case  to  sustain 
that  side,  provided  the  evidence  on  the  other  side  be  not  consid- 
ered, then  the  finding  of  the  trial  court  is  generally  conclusive.  In 
such  a  case  we  cannot  retry  the  facts  upon  the  evidence  and  de- 
termine upon  which  side  the  preponderance  of  the  evidence  exists. 
All  that  we  can  do  is  to  look  into  the  evidence  to  see  whether  there 
is  sufficient  evidence  to  sustain  every  mgredient  of  the  finding  of 
the  court;  or,  in  other  words,  to  see  whether  there  is  such  lack 
of  evidence  that  we  can  say  as  a  matter  of  law  that  the  finding 
is  erroneous.  In  the  present  case  the  evidence  was  such  that  a 
finding  by  the  court  on  either  side  would  be  upheld.^' 

See,  also,  to  the  same  effect:  Marbourg  v.  Lewis  CqoJc  Mfg. 
Co.,  32  Kan.  629,  5  Pac.  181;  BuHis  i\  Wait,  33  Kan.  478,  6 
Pac.  783. 

In  this  case  there  was  competent  evidence  reasonably  tend- 
ing to  support  the  issues  on  the  part  of  the  defendant,  although 
the  preponderance  thereof  on  some  of  the  material  issues  may  have 
been  in  favor  of  the  plaintiff.  Yet  all  of  the  evidence  having 
been  oral,  and  the  trial  court  having  had  an  opportunity  to  see  the 
witnesses  face  to  face,  to  observe  their  demeanor  and  manner  of 
testifying,  their  frankness,  candor,  and  sincerity,  or  want  of  such, 
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their  opportunity  or  want  of  opportunity  to  be  conversant  with 
the  facts  about  which  they  gave  evidence,  and,  in  fact,  to  weigh 
under  his  personal  scrutiny  everything  that  goes  to  determine  the 
fact  of  the  credibility  of  the  witnesses,  under  such  circumstances, 
this  court  will  not  invade  the  prerogative  of  the  lower  court,  when 
there  is  competent  evidence  reasonably  tending  to  support  the  is- 
8ue«,  and  set  apide  it*'  findings. 

It  is  further  insisted  that  the  trial  court  abused  itj?  discre- 
tion in  not  granting  a  continuance,  in  order  that  the  plaintiflP 
might  procure  witnesses  to  sustain  her  reputation  as  to  truth- 
fulness, etc.  It  appears  that  she  resided  at  Lone  Wolf,  about  10 
miles  from  the  place  of  trial,  and  that  the  witness  assailing  her 
reputation  aljso  lived  there.  The  motion  was  filed  in  the  morning 
before  the  trial  was  concluded  in  the  evening.  The  court,  in 
ruling  upon  this  motion,  had  a  right  to  consider  that  one-half  a 
day  would  intei*vene  before  the  case  would  probably  close,  that 
the  plaintiff  had  lived  in  that  community  for  a  number  of  years, 
that  there  were  a  number  of  parties  from  there  attending  On  that 
trial,  and  in  passing  thereupon  he  exercised  a  discretion  which  will 
not  be  revised  here,  except  when  abused.  Richardson  v.  Penny, 
6  Okla.  328,  50  Pac.  231 ;  McMahan  v.  Nonck,  12  Okla.  125,  69 
Pac.  1047;  Butt  v.  Carson,  5  Okla.  160  48  Pac.  182;  Riddle  v. 
Oage,  37  N.  H.  619,  75  Am.  Dec.  151;  Texas  Cent.  R.  Co.  v. 
Brock,  88  Tex.  310,  31  S.  W.  500.  If  the  testimony  had  been  of 
a  substantive  nature,  and  necessary  to  support  in  chief  an  affirm- 
ative material  issue,  and  it  appeared  that  there  was  a  surprise  that 
could  not,  with  proper  diligence,  have  been  foreseen,  the  court 
should  have  granted  a  continuance;  but  when  the  evidence  is  only 
of  an  impeaching  nature,  and  relates  solely  to  reputation,  that  is 
a  matter  more  largely  addressed  to  the  discretion  of  the  court, 
and  its  decision,  as  a  rule,  on  such  matters,  will  not  be  disturbed 
on  review. 

It  is  further  insisted  by  the  plaintiff  in  error  that  her  rights 
were  prejudiced  by  reason  of  the  lower  court  arbitrarily  refusing 
Vol.  24—18 
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to  hear  any  argument  in  support  of  her  motion  for  a  new  trial. 
We  have  examined  the  record,  and  fail  to  find  that  it  bears  her 
out  in  this  contention,  and  it  is  therefore  not  necessary  to  pass 
upon  the  same;  it  not  so  affirmatively  appearing  from  the  record. 

It  is  further  insisted  by  the  plaintiff  in  error  that  the  sug- 
gested amendments,  including  the  findings  of  fact  of  the  trial 
court,  were  neither  made  nor  filed  until  after  the  final  adjourn- 
ment of  the  term  of  court,  and  for  that  reason  should  not  be  con- 
sidered; but  it  is  not  necessary  to  determine  that  question  in 
view  of  this  record,  for,  whether  we  follow  the  rule  as  to  a  gen- 
eral finding  or  a  special  finding,  the  result  in  this  case  would  be 
the  same. 

However,  another  serious  question  arises,  and  that  is  as  to 
whether  or  not  any  valid  order  was  made  extending  the  time  in 
which  a  case-made  might  be  prepared  and  served.  The  order 
recites: 

"Thereupon  plaintiflPs  motion  for  a  new  trial  is  overruled, 
to  which  plaintiff  excepts  and  exceptions  allowed,  and  60-10-5 
is  allowed  for  plaintiff  to  make  and  serve  case-made.*"' 

It  is  a  serious  question  as  to  whether  or  not  this  order  can 
be  deciphered  and  made  intelligible  enough  to  constitute  an  exten- 
sion of  time  in  which  to  make  and  serve  the  case-made;  but,  in 
view  of  the  fact  that  this  question  has  not  been  raised  by  the  de- 
fendant in  error,  the  same  will  not  be  determined  in  this  case. 

Failing  to  find  any  reversible  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed. 

All  the  Justices  concur. 
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Seward  v.  Casler  et  al 

No.  163.     Opinion  Tiled  July  13,  1909. 
(103   Pac.   740.) 

1.  BOUNDARIES^Qovernment  Corners— Conclutiven«tt.  The  def- 
initely ascertained  monuments  or  corner  stones  fixed  by  the  gov- 
ernment surveyors  as  the  boundary  between  sections,  If  ascer- 
tainable, must  govern. 

(la)  In  re-establlshlnfir  corners  and  boundary  lines  destroyed  or 
In  dispute,  such  monuments  or  corner  stones  must  control  both 
courses  and  distances. 

2.  APPEAL  AND  ERROR — R«vi«w — Questions  of  Fact — Findings  of 
Court.  Where  the  testimony  was  oral  and  conflicting,  and  the 
flndlng  by  the  court  is  general,  such  finding  is  a  finding  of  ev^, 
ery  special  thing  necessary  to  be  found  to  sustain  the  general 
finding,  and  is  conclusive  upon  this  court  upon  all  doubtful  and 
disputed  questions  of  fact. 

(2a)  Where  a  case  Is  tried  by  the  court  without  a  Jury,  and 
special  findings  of  fact  are  made,  and  those  findings  are  based 
upon  oral  testimony,  such  findings  are  conclusive, upon  this  court 
upon  any  disputed  and  doubtful  questions  of  fact. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Woodward  County;  J.  L.  Pancoast, 

Judge, 

P.  E.  Casler  and  others  filed  a  petition  with  the  County 
Surveyor  for  a  survey  of  their  lands,  and  a  survey  was  thereafter 
made  and  report  filed  in  his  office.  T.  J.  Seward  appealed  from 
the  survey  to  the  District  Court,  where  the  survey  was  afiBrmed, 
and  Seward  brings  error.     Affirmed. 

On  the  12th  day  of  February,  A.  D.  1906,  there  was  filed 
in  the  ofiice  of  the  county  surveyor,  J.  A.  Innis  of  Woodward 
county,  Okla.  T.,  a  petition,  the  body  of  which  is  in  words  and 
figures  as  follows: 

"We  the  undersigned  owners  or  occupants  of  the"*  following 
described  tracts  of  land  situated  in  Woodward  county,  Okla,  T.. 
desire  to  permanently  establish  the  corners  and  boundary  lines 
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thereof  as  herein  described,  to  wit:  Beginning  at  the  southeast 
corner  of  section  33,  Twp  25  N.  of  range  24,  W.  I.  M.  in  Wood- 
ward county,  territory  of  Oklahoma  thence  north  between  sections 
33-34-27-28-21-22-15-16-9-10-3  &  4  to  the  northeast  comer  of 
section  4  of  the  above  Twp.  and  Range  in  order  to  estiiblish  the 
mile  and  half-mile  corners  of  above-described  sections  according 
to  the  government  field  notes. 

[Signed]  ' 

Name  of  Owner  Part  of 

or  Occupant.  Sec.     Section.     Twp.     Range.     Address. 

F.   E.   Casler  - SWi/4     27  25  24         May 

J.  E.  Feather  - 16  25  24        May 

Anna  E.  Spaugv  21  25  24        May 

A.  L.  Best  .....1 „ SW14     27  25  24        May 

John  S.  Sever SW14     28  25  24        May 

Mary  Sever ^.NW        28  25  24        May 

Jas.  Vanfleet SE         21  25  24        May 

E.  Pennington  NW       21  25  24        May 

Mary  M.  Vanfleet  NE        21  25  24        May 

John  Stephens  „...SE  9  25  24        May 

James  Kelley  NW        n  25  24         May 

A.  E.  Foote\..... SE  9  25  24        Mav 

A.  F.  Higgins SW        28  25  24         May  0.  T, 

E.  F.  Deal  ...^ NW       34  25  24         May 

C.  H.  Deal  SE         34  25  24        May 

C.  W.  Pile 20  25  24        May 

S.  H.  James  SE         22  25  24        Mav 

J.  W.  Chapman SW         21  25  24        May 

C.  F.  Kyle  per 

J.  W.  Chapman NE         28  25  24        Geary  0.  T. 

Geo.  C.  Gray  May     "" 

In  a  supplemental  statement  it  was  averred  that  the  names 
and  addresses  of  owners  or  occupants  to  be  affected  by  said  survey, 
other  than  the  petitioners,  are :  John  S.  Harman,  Chicago,  111. ; 
Newt.  Tope,  Denison,  Tex.;  0.  L.  Lewis,  May,  Okla.;  John  Ryel 
and  W.  F.  Hogan,  Wesner,  Okla.;  T.  J.  Seward,  Cupid,  Okla.; 
Chas,  Staker,  May,  Okla.;  Phillips  Potter,  John  Cornell,  and  one 
Mackey,  Woodward,  Okla. 

After  proof  of  notice  of  said  survey  was  made,  the  14th  day 
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of  March,  1906,  was  fixed  as  the  day  on  which  to  begin  to  make  said 
survey  and  locate  and  establish  the  corners  and  boundary  lines, 
as  provided  for  in  said  petition,  an3  notice  was  caused  to  be  served 
as  required  by  law  upon  each  of  the  parties  mentioned  in  said 
petition  as  being  persons  who  might  be  affected  by  said  survey. 
On  account  of  stormy  weather,  it  was  impossible  to  commence  work 
at  said  time,  and  after  the  chainmen  and  flagmen  were  qualified, 
on  March  15,  1906,  said  survey  proceeded.  Thereafter,  on  April 
30,  1906,  the  report  of  said  survey,  together  with  a  plat  thereof, 
was  filed  in  the  office  of  said  county  surveyor,  and  his  said  re- 
port, as  shown  by  the  field  notes  and  the  plat  of  said  survey,  was 
filed  by  said  surveyor  in  the  office  of  county  surveyor,  on  the  5th 
day  of  April,  1906.  Within  30  days  thereafter,  to  wit,  on  the 
23d  day  of  April,  1906,  the  plaintiff  in  error,  T.  J.  Seward,  being 
served  with  notice  of  said  survey  and  being  aggrieved  thereby, 
appealed  therefrom  to  the  district  court  by  filing  with  said  couniy 
surveyor  notice  of  his  intention  to  appeal.  Said  plaintiff  in  error 
within  said  time  executed  a  bond  with  two  sureties  which  was 
approved  by  and  filed  with  the  clerk  of  said  court,  running  to  said 
clerk  and  conditioned  as  provided  by  law.  On  the  30th  day  of 
April,  1906,  said  surveyor  certified  said  appeal  to  the  clerk  of 
said  court  by  filing  with  said  clerk  a  certified  copy  of  the  report 
of  said  lurvey  and  the  original  notice  of  appeal  therefrom,  to- 
gether with  the  field  notes  and  the  report  of  the  county  surveyor 
of  a  former  survey  made  of  the  same  section  lines  involved  in  this 
case  by  said  county  surveyor  and  G.  W.  Havelin,  county  surveyor 
of  Woods  county,  Okla.  T.,  completed  on  March  4,*  1904,  and  re- 
ferred to  in  the  survey  herein  appealed  from. 

Chas.  R.  Alexander  and  Dale  &  Bierer,  for  plaintiff  in  error. 
Chas.  Swindali  and  J,  R,  Dean,  for  defendants  in  error. 

Williams,  J.  (after  stating  the  facts  as  above).  The  plain- 
tiff in  error  in  his  brief  says: 

"The  only  question  involved  in  this  case  is :  Which  will  pre- 
vail, the  government  monuments  found  on  the  ground,  or  the 
courses  and  distances?^'  i 
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It  is  a  well-settled  rule  that  the  definitely  ascertained  monu- 
ments or  comer  stones  fixed  by  the  government  surveyors  as  the 
boundary  between  sections  must  govern,  and  that  in  re-establishing 
corners  and  boundary  lines  destroyed  or  in  dispute  they  must  con- 
trol both  courses  and  distances;  but  in  this  case  the  lower  court, 
without  the  intervention  of  a  jury  found: 

{  'TPhat  the  section,  quarter-section,  and  half-eection  comers 
along  the  line  between  sections  3  and  4,  9  and  10,  16  and  15,  21 
and  22,  28  and  27^  33  and  34,  which  are  claimed  to  be  govemmait 
comers  by  the  appellant,  T.  J.  Seward,  are  not  sufficiently  marked, 
located,  and  described  to  be  recognized  by  the  said  county  surveyor 
as  government  comers;  *  *  ♦  that  said  corners  are  not  es- 
tablished at  the  places  indicated  in  the  govemment  field  notes  ac- 
cording to  the  correct  measurement  called  for  in  said  field  notes; 
that  said  comers  are  not  government  comers  established  by  the 
government  surveyors  of  the  United  States  at  the  time  said  sur- 
vey was  made;  that  the  same  should  not  be  recognized  by  said 
county  surveyor  in  making  said  survey ;  and  that  said  county 
surveyor  properly  disregarded  said  alleged  and  pretended  comers/* 

Counsel  for  plaintiff  in  error  in  their  briefs  have  advanced 
some  very  strong  and  pertinent  arguments  as  to  why  such  con- 
clusion should  neither  have  been  reached  by  the  county  surveyor 
nor  by  the  trial  court ;  but  such  arguments  were  for  the  considera- 
tion of  the  lower  court,  and,  there  being  competent  evidence  in 
the  record  upon  which  the  court  might  have  made  such  a  finding, 
when  so  made  it  is  conclusive,  on  appeal,  on  this  court. 

In  the  case  of  McCann  v,  McCann  et  al.  (decided  by  this 
court  at  this  term),  ante,  p.  264,  103  Pac.  694,  it  was  held  that: 
(1)  "Where  the  testimony  was  oral  and  confticting,  and  the 
finding  by  the  court  is  general,  such  a  finding  is  a  finding  of  every 
special  thing  necessary  to  be  found  to  sustain  the  general  finding, 
and  that  such  general  finding  is  conclusive  upon  the  appellate  court 
upon  all  doubtful  and  disputed  questions  of  fact/*  And  (2) 
^*Where  a  case  is  tried  by  a  court  without  a  Jury,  and  special  find- 
ings of  fact  made,  and  those  findings  are  based  upon  oral  testi- 
mony, it  is  settled  that  in  this  court  such  findings  are  conclusive 
upoBi  any  disputed  and  doubtful  question  of  fact."     It  was  fur- 
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ther  held  in  the  same  case  that,  on  appeal  here,  all  that  we  can 
do  is  **to  see  whether  there  is  such  a  lack  of  evidence  that  we 
can  say  as  a  matter  of  law  that  the  finding  is  erroneous."  Al- 
though we  may  find  that  there  is  a  preponderance  of  the  evidence 
in  the  record  against  the  finding  of  the  trial  court,  yet,  in 
view  of  the  rule  in  the  case  of  McCarin  v.  McCann  et  cU., 
supra,  which  is  unvaryingly  supported,  /not  only  hy  numerous 
cases  previously  decided  by  this  court,  but  also  the  Supreme  Courts 
of  the  territory  of  Oklahoma  and  of  Kansas,  we  would  not  be 
justified  in  this  case  in  disturbing  the  finding  of  the  lower  court. 
The  issue  in  the  lower  court  was  principally  one  of  fact; 
there  having  been  a  conflict  on  practically  every  material  issue. 
The  court  further  found: 

"The  section  line  in  dispute  in  this  case  and  the  survey  made 
by  J.  A.  Innis,  as  county  surveyor,  upon  the  petition  and  applica- 
tion of  F.  E.  Casler,  J.  E.  Feather,  et  al,  and  from  which  said 
survey  said  T.  J.  Seward,  the  appellant  herein,  appeals  to  said 
court,  was  in  all  respects  made  by  said  J.  A.  Innis,  as  county 
surveyor  of  Woodward  county,  territory  of  Oklahoma,  in  conform- 
ity to  law  and  the  rules  and  regulations  of  the  government  of  the 
United  States  relative  to  surveys.  ♦  ♦  ♦  That  said  survey 
was  in  all  respects  made  by  said  county  surveyor,  J.  A.  Innis, 
in  accordance  with  the  true  lines  and  measurements  called  for  in 
the  government  field  notes,  and  that  the  location  and  establish- 
ment of  the  section  corners,  half-section,  and  quarter-section  cor- 
ners in  all  the  sections  in  said  township  conformed  to  the  true 
lines  and  measurements  called  for  in  the  government  field  notes, 
and  the  court  approves  said  survey  of  said  township  25  north  of 
range  24  west  of  the  Indian  Meridian  as  true  and  correct,  and 
orders  said  survey  as  reported  by  said  county  surveyor  and  a  copy 
of  this  decree  to  be  recorded  in  the  record  of  permanent  surveys 
of  Woodward  county,  territory  of  Oklahoma.  *  ♦  ♦  That  the 
section  comers,  half-section  corners,  and  quarter-section  comers 
established  along  the  section  line  running  north  and  south  between 
sections  3  and  4,  9  and  10,  16  and  15,  21  and  22,  28  and  27,  33 
and  34,  were  located  by  said  county  surveyor  at  the  place  and 
point  called  for  in  the  government  field  notes,  and  are  the  correct 
corners  according  to  the  tme  lines  and  measurements  found  by 
the  government  field  notes  as  established  by  the  government  sur- 
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veyors  at  the  time  8liid  survey  was  made,  and  that  all  the  section 
lines,  section  comers,  half -section  comers,  and  quarter-section  cor- 
ners along  the  section  line  running  north  and  south  between  all 
the  sections  in  township  25  north  of  range  24  west  in  Woodward 
county,  territory  of  Oklahoma,  and  all  the  section  comers,  half- 
section  corners,  and  quirter-section  comers  ef?tablished  by  J.  A. 
Innis,  along  the  section  lines  running  east  and  west  between  all 
the  sections  in  township  25  north  of  range  24  west  in  Woodward 
county,  territory  of  OUahoma,  were  correctly  established  by  him 
and  are  hereby  in  all  things  made  permanent  to  each  and  every 
person  notified  of  said  survey,  as  shown  by  the  records  in  this 
case.  ♦  ♦  ♦  That  the  section  comers,  half -section  comers, 
and  quarter-section  comers  along  the  section  line  rinning  north 
and  south  between  sections  3  and  4,  9  and  10,  15  and  16,  21  and 
22,  27  and  28,  33  and  34,  be  and  the  same  are  hereby  permanently 
established  at  the  place  where  the  same  were  located,  fixed,  and 
established  by  J.  A.  Innis,  county  surveyor  of  Woodward  county, 
territory  of  Oklahoma,  between  said  sections  in  township  25  north 
of  range  24.  *  *  *  That  all  the  other  section  corners,  quarter- 
sectiqp  comers,  and  half-section  comers  in  township  25  north  of 
range  24,  in  so  far  as  they  are  affected  by  this  survey,  and  in 
so  far  as  they  relate  to  persons  who  received  notice  or  are  parties 
interested  in  this  survey,  are  hereby  permanently  established  and 
located.^' 

The  trial  court  further  said: 

"The  evidence  shows  in  this  case  tliat  the  line  claimed  by  the 
appellant  to  be  the  line  is  evidently  erroneous,  in  that  it  does 
not  comply  with  the  government  survey,  in  measurements,  at 
least,  for  the  reason  that  it  cuts  sections  4,  9,  16,  21,  28,  and  33 
in  the  neighborhood  of  70  or  80  acres  short  of  what  the  govem- 
ment  survey  provides,  and  it  leaves  sections  3,  10,  15,  22,  27  and 
34  an  equal  amount  over  the  640  acres.  The  evidence  shows  that 
the  entire  township  has  a  small  surplus.  The  evidence  also  shows 
that  the  other  comers  in  the  other  sections,  or  places  which  are 
claimed  to  be  comers,  are  not  correct  according  to  the  government 
survey  or  field  notes,  but  that  the  line  between  4  and  5  and  32 
and  33,  running  north  and  south,  as  far  as  anything  has  been 
explained  to  be  comers,^  is  more  nearly  correct  than  the  line  in 
dispute  or  the  line  east  and  west  of  it.  Now,  the  evidence  in 
this  case  shows  that  there  are  but  two  comers  on  this  line  in 
dispute,  namely,  the  comer  common  to  sections  3  and  4,  on  the 
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south  boundary,  and  the  one  common  to  15  and  16,  on  the  south 
boundary,  that  conform  in  any  manner  substantially  to  the  govern- 
ment field  notes.  The  quarter-section  comers  are  entirely  want- 
ing and  missing.  At  one  place,  between  sections  9  and  10,  it  is 
claimed  that  there  was  a  stake  found;  but  the  evidence  shows 
that  it  was  not  a  stake  such  as  was  used  by  the  government  at 
the  time  this  survey  was  made,  and  also  that  it  is  at  a  place  where 
it  might  have  been  driftwood.  There  is  some  great  mistake,  either 
in  the  survey  itself  or  in  the  ideas  of  the  persons  who  claim  to 
have  found  these  comers  and  claim  they  are  comers.  The  court 
is  of  the  opinion  that  the  surveyor  who  surveyed  this  line  in  thiJ 
township  was  correct  in  his  judgment  that  these  comers  could 
not  be  held  to  be  corners,  and  that  therefore  he  made  his  sur- 
vey according  to  the  field  notes  and  measurements  which  give  to 
each  section  the  land  that  it  is  entitled  to.  To  uphold  the  claim 
of  the  plaintiff  that  this  old  survey  is  a  correct  one  is  so  obviously 
unfair,  cutting  off  on  the  west  of  it  80  acres,  or  thereabouts,  and 
giving  a  surplus  to  the  sections  on  the  other  side,  that  the  court 
cannot  come  to  a  conclusion  that  it  is  right.  We  all  know  that 
under  the  rules  of  surveying  these  interior  sections  are  not  sec- 
tions that  may  overrun  or  be  insufficient  in  amount;  but  they  are 
supposed  to  be  full  quarter  sections  and  full  sections.  There  is 
no  rule  of  surveying  that  would  lead  a  surveyor  to  cut  these  sec- 
tions short  in  that  way,  so  that  the  court  has  come  to  the  con- 
clusion that  the  survey  made  by  the  county  surveyor  is  a  correct 
one,  and  the  only  one  that  can  be  upheld.'* 

We  are  unable  as  a  matter  of  law  to  say  that  the  court  erred 
in  such  finding. 

Failing  to  find  as  a  matter  of  law  that  the  finding  of  the  trial 
court,  without  the  intervention  of  a  jury,  is  erroneous,  the  judg- 
ment of  the  lower  court  is  affirmed. 

All  the  Justices  concur. 
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Rakowski  V.  Wagoner,.  County  Judge. 

(No.  894.     Opinion  Filed  July  13,  1909.) 

aOS   Pac   $Z2.\ 

1.         CONST  1 1  UTfONAL   LAW— Construction   fn    Favor  of  Conatitu^ 
tionality — ^Two    Intarpretationa.     If  a   statute   is    susceptible    of 
two    interpretations,    that    should    he    adopted    which    frives    the 
I  statute  the  effect   evidently   intended  by  the  Legrislature,  espec- 

ially if  the  other  construction  would  render  the  same  invalid. 

Z         COURTS— Place   of   Holding — Statutory    Provisions.     In   the  act 

of  the  Legrislature  of  1909,  entitled  **An  act  providl^  for  hold- 
ingr  county  court  at  the  town  of  Pragrue.  in  IJncoln  county/'  the 
words  "term"  and  "session"  are  used  interchansreably. 

3.  STATUTES— Spacial    Laws— Applicability    of    Qonoral    Law.      A 

local  and  special  Law  authorized  by  section  13,  art  7  (Bunn's  EkL 
sec.  185;  Snyder's  Ed.  p.  221),  does  not  come  within  the  in- 
hibition of  section  69,  art  5  (Bunn's  Ed.  sec.  132;  Snyder's  Ed. 
p.  181),  of  the  Constitution,  providing  that  "where  a  sreneral 
law  can  be  ma4e  applicable  no  special  law  shall  be  enacted." 

4.  STATU  TES^Enaotmont^Notico  of  Introduction.  Where  a 
special  or  local  law  has  been  passed  by  the  Legrislature,  after 
notice  of  the  intended  introduction  of  said  bill  has  been  pub- 
lished and  verified  proof  thereof  filed  with  the  Secretary  ot 
State,  under  the  terms  of  section  32,  art.  5  (Bunn's  Ed.  sec 
105;  Snyder's  Ed.  p.  149),  of  the  Constitution,  and  a  certified 
copy  thereof  from  the  Secretary  of  State  is  filed  with  the  rec- 
ord in  this  court,  and  the  sufficiency  of  such  notice  Is  not 
questioned,  it  will  be  deemed  here  to  have  been  sufficient 

5.  CONSTITUTIONAL  LAW— Construction— Constitutionality  Fav- 
ored. A  statute  will  not  be  declared  invalid  as  beins  repug- 
nant to  the  provisions  of  the  Constitution,  unless  such  repug- 
nancy is  clear  and  appears  beyond  a  reasonable  doubt. 

(Syllabus  by  the  Court)  « 

Original  application  for  a  writ  of  prohibition  by  Casper 
Bakowski  against  Fred  A.  Wagoner,  County  Judge.   Writ  denied. 

E.  A.  Foster,  C.  B,  Wilson,  Jr.,  and  J.  B.  A.  Robertson,  for 
plaintiff. 

M.  J).  Owen  and  John  J.  Davis,  for  defendant,  citing:  Mas- 
sey  V.  Dunlap,  146  Ind.  358;  Robinson  v.  Vamell,  16  Tex.  382; 
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Waller  v.  Harris,  20  Wend.  (N.  Y.)  565;  Corning  v.  Meade  Co., 
102  Fed.  57;  Ravenscrafl  v.  Com'rs  (Idaho)  17  Pae.  943;  Com- 
monwealth V.  Brown  (Pa.)  11  Phila.  370;  McNaughton  v.  Rail- 
road Co,,  19  Fed.  881;  Doles  v.  Hilton,  48  Ark.  308;  Helm  v. 
Chapman,  66  Cal.  291;  Edwards  v.  Marton,  92  Tex.  152:  In  re 
Matthews,  109  Fed.  518 ;  OilbeH  v.  Morgan,  98  HI.  App.  281 ;  Ct.  L. 
Ins,  Co.  V.  Tnbot,  113  Ind.  273;  Small  v.  Small,  129  Pa.  366; 
Wassell  V.  Tunnah,  25  Ark.  101 ;  Cincinnati,  etc.,  Co.  v.  Avondale, 
43  Ohio  St.  257;  Sutherland's  Stat.  Const.,  see.  332;  Coole/s 
Const.  Lim.,  page  253;  State  v.  Ins.  Co.,  66  Ark.  466;  Waterman 
V.  Hawkins,  75  Ark.  120. 

WiLUAMS,  J.  The  issue  in  this  case  involves  the  validity 
of  an  act  of  the  Legislature  of  1909,  known  as  "House  Bill  No. 
460,''  entitled  "An  act  providing  for  holding  county  court  at  the 
town  of  Prague,  in  Lincoln  county."  Said  act  was  passed  by  vir- 
tue of  the  authority  of  section  13,  art.  7  (Bunn's  Ed.  §  185; 
Snyder's  Ed.  p.  221),  of  the  Constitution  of  Oklahoma,  which 
provides : 

"♦  ♦  ♦  The  county  court  shall  be  held  at  the  county 
seat,  but  the  Legislature  may  provide  for  holding  sessions  of  the 
county  court  at  not  more  than  two  additional  places  in  the  county : 
Provided,  that  alternate  sessions  of  county  court  in  La  Flore  shall 
be  held  at  Talihina." 

It  is  insisted  by  the  plaintiff  that  said  act  is  void,  for  the 
reason  that  it  appears  that  it  was  the  intention  thereby  to  estab- 
lisii  a  separate  county  court  at  Prague,  and  one  of  the  reasons 
given  in  support  of  this  contention  is  the  use  of  the  word  "terra" 
in  place  of  the  word  "session." 

It  is  a  well-settled  rule  of  construction,  in  determining  the 
meaning  of  an  act,  to  consider  the  entire  act  in  the  liglit  of  its 
context.  Now,  it  was  clearly  the  purpose  of  the  Legislature  to 
provide  for  holding  county  court  at  the  town  of  Prague,  in  Ijin- 
coln  county.  Such  court  is  a  creature  of  the  organic  law,  and  not 
of  the  Legislature.  Section  11,  art.  7  (Bunn's  Ed.  §  181;  Sny- 
der's Ed.  p.  219),  of  the  Constitution,  provides: 
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"There  is  hereby  established  in  each  county  in  this  state  a 
county  court,  which  shall  be  a  court  of  record.  ♦  *  ♦  The 
county  judge  shall  be  judge  of  the  county  court." 

It  is  a  settled  rule  of  construction  that  if  there  are  two  rea- 
sonable interpretations  to  be  placed  upon  an  act,  toe  tendering  it 
valid  and  the  other  Invalid,  that  is  to  be  adopted  which  tends  to 
validity.  The  purpose  of  this  act  being  for  holding  county  court 
at  the  town  of  Prague,  if  it  was  contemplated  to  provide  for  hold- 
ing sessions  of  the  county  court  except  in  addition  to  the  county 
seat,  it  would  be  void,  for  two  separate  and  independent  county 
courts  cannot  be  created  by  the  Legislature  for  a  county.  We  are 
to  construe  this  act  as  an  entirety,  with  a  view  to  give  eflPect  to 
each  portion  thereof,  if  practicable,  but,  if  not,  to  let  that  part 
fall  which  cannot  be  reasonably  harmonized  with  the  apparent  in- 
tention of  the  lawmakers. 

"There  shall  be  held  equal  number  of  terms  of  the  county 
court  in  the  town  of  Prague  with  the  county  seat  of  Lincoln 
couniy."  When  an  equal  number  of  terms  of  county  court 
are  held  at  the  town  of  Prague,  in  Lincoln  county,  why  is 
not  that,  in  the  light  of  this  act  as  an  entirety,  equivalent 
to  "altemativte  sessions  of  the  county  court  in  Lincoln 
county  to  be  held  at  Prague''?  Whilst  the  word  "term"  is  more 
comprehensive  than  the  word  "session,"  yet  in  this  act  they  seem 
to  have  been  used  interchangeably.    In  section  4  it  is  provided: 

*<  ♦  *  ♦  gjj^  ^jjg  jurors  to  serve  at  a  session  of  court 
held  at  Chandler  shall  be  drawn  out  of  the  box  containing  the 
'Chandler  Jury  List'  and  the  jurors  to  serve  at  a  session  of  court 
held  at  Prague  shall  be  drawn  out  of  the  box  containing  the 
'Prague  Jury  List.'" 

Under  the  most  technical  construction,  a  term  of  court  c«i- 
not  be  held  at  Prague  without  a  session  of  court  being  held  there. 
It  is  provided : 

"The  board  of  county  commissioners  of  Lincoln  countj'  shall 
make  two  lists  of  names  of  two  hundred  persons  each,,  all  of  whom 
shall  possess  the  qualifications  of  jurors,  as  prescribed  by  law.  One 
of  the  lists  shall  be  marked  'Chandler  Jury  List'  and  the  other 
shall  be  marked  'Prague  Jury  List'  and  the  lists  shall  be  delivered 
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to  the  county  judge  of  Lincoln  county,  who  shall  place  said  lists, 
aw  provided  by  law,  in  separate  boxes,  and  shall  mark  one  box 
'Chandler  Jury  List,^  and  the  other  box  Trague  Jury  List,' ''  etc. 

These  lists  being  delivered  to  the  county  judge,  what  court 
does  he  hold?  None  but  the  county  court.  And  when  he  holds 
court  at  Prague  it  can  but  be  the  county  court,  and  can  only  be 
done  by  virtue  of  the  act  of  the  Legislature,  as  authorized  by 
section  13,  art.  7,  of  the  Constitution. 

Construing  this  act,  in  view  of  the  context,  including  the 
constitutional  provisions  relating  to  county  courts,  to  give  -eflPect 
to  the  intention  of  the  lawmakers,  and  permit  same  to  stand,  if 
reasonably  practicable,  if  from  the  act,  including  its  title,  and 
the  sections  of  the  ^Constitution  authorizing  such  act,  it  is  ap- 
parent that  a  word  or  words  are  used  not  in  their  teclmical,  but 
familiar  or  popular  sense,  and  by  the  adoption  of  the  former 
meaning  the  act  falls^  but  by  the  latter  it  stands,  such  familiar  or 
popular  meaning  will  be  adopted.  Commonwealih  v.  Kimball, 
24  Pick.  (Mass.)  366;  U.  S.  v.  HaHwell  6  Wall.  385,  18  L.  td. 
830;  Nance  v.  Southern  Ry.  Co.,  149  N.  C.  366,  63  S.  E.  116; 
Massey  v.  Dunlap,  146  Ind.  358,  44  N.  E.  641 ;  Robinson  v.  Vnr- 
nell,  16  Tex.  382;  Waller  v.  Harris,  20  Wend.  (N.  Y.)  555,  32 
Am.  Dec.  690;  Coming  v,  Meade  County,  102  Fed.  57,  42  C.  C. 
A.  154.  The  case  of  Ravenscraft  et  al.  v.  Board  of  County  Com- 
missioners, 5  Idaho,  178,  47  Pac.  943,  sustains  the  use  of  the 
words  *i«rm''  and  ^^session,^^  in  view  of  the  context,  as  iuter- 
changeable.  See,  also.  State  v.  Vicknair,  118  La.  963,  43  South. 
635;  MacNaughton  v.  Southern,  etc.,  R.  Co.  (C.  C.)  19  Fed.  881; 
Com.  V.  Brown,  11  Phila.  (Pa.)  370;  Doles  v.  Hilton,  48  Ark.  308, 
3  S.  W.  193;  Helm  v.  Chapman,  66  Cal.  291,  5  Pac.  352;  Ed- 
wards V.  MoHon,  92  Tex.  152,  46  S.  W.  792;  In  re  Matthews  (D. 
C.)  109  Fed.  618;  Gilbert  v.  Morgan,  98  111.  App.  281;  Conn. 
Life  Ins.  Co.  v.  Talbot.  113  Ind.  373,  14  N.  E.  586,  3  Am.  St. 
Eep.  655. 

Section  5  of  the  act  provides  that: 

"No  cost  or  expense  on  account  of  said  cuui-t  shall  be  a 
charge  against  said  county,  except  the  actual  and  necessary  travel- 
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inor  expenses  of  the  county  judge  and  his  clerk  or  stenographer 
while  going  to  and  returning  from  Prague  in  attendance  on  said 
court/' 

This  clearly  shows  that  the  cleric  of  the  county  court,  which, 
except  by  virtue  of  section  13,  art.  7,  of  the  Constitution,  is  to 
be  held  at  the  county  seat,  except  that  the  Legislature  maj'  pro- 
vide for  holding  sessions  at  not  more  than  two  additional  places, 
shall  also  be  the  clerk  of  said  court  while  holding  terms  or  sessions 
at  Prague.  With  the  act  providing  that  the  court,  whilst  sitting 
or  being  held  at  Prague,  shall  have  concurrent  jurisdiction  with 
the  court  as  held  at  the  county  seat,  it  is  clearly  within  the  limita- 
tions of  the  Constitution  under  the  intendment  that  it  was  the 
purpose  of  the  Legislature  merely  to  provide  for  an  additional 
place  in  said  county  at  which  sessions  of  the  county  court  might 
be  held. 

If  we  had  any  doubt  as  to  the  words  "term"  and  ^^session" 
being  used  interchangeably  in  this  act,  it  would  be  dispelled  by 
reference  to  an  act  of  the  Legislature  of  Oklahoma  of  1909,  en- 
titled "An  act  providing  for  terms  of  the  county  court  in  the 
several  counties  of  the  state  of  Oklahoma.^'  Section  1  of  said 
act  provides  that: 

"In  the  several  counties  of  this  state,  commencing  on  the 
first  Mondays  of  January,  April,  July  and  October  of  each  year, 
except  as  otherwise  herein  provided,  county  court  shall  convene  at 
the  county  seat  and  continue  in  session  so  long  as  the  business  may 
require:  Provided,  that  said  court  shall  always  be  open  for  the 
transaction  of  all  probate  business  in  their  respective  counties.*' 

Section  2  provides  that  said  court  shall  convene  at  the  places 
designated  in  said  section,  and  continue  in  session  for  the  period 
of  three  weeks.     Section  3: 

"If  there  is  only  one  place  other  than  the  county  seat  at 
which  it  is  provided  by  law  for  holding  terms  of  the  county  court, 
the  terms  of  said  court  at  such  place  shall  commence  on  the  first 
Mondays  of  February,  May,  August  and  November  of  each  year, 
and  continue  in  session  for  the  period  of  three  weeks,*'  etc. 

Section  4:  "If  there  are  two  places  in  the  county  other 
than  the  county  seat  at  which  it  is  provided  by  law  for  holding 
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terms  of  the  county  court  in  addition  to  the  county  seat,  the 
term  of  court  shall  be  held  at  said  place  nearer  the  county  seat 
*  ♦  ♦  on  the  first  Mondays  of  February,  May,  August  and 
November  of  each  year,^'  and  at  the  other  place  in  said  county 
than  the  county  seat,  to  wit,  "the  place  further  away  from  the 
county  seat,  terms  of  court  shall  be  held  commencing  on  the  first 
Mondays  of  March,  June,  September  and  December  of  each 
year,"  etc. — 

clearly  showing  a  legislative  construction  of  the  intention  to  use 
the  words  "term'*  and  "session''  interchangeably.  Said  act  being 
passed  by  the  same  Legislature  that  passed  the  act  providing  for 
the  holding  of  court  at  Prague  still  more  strengthens  and  con- 
firms such  construction. 

We  conclude  that  it  was  the  intention  of  the  Legislature 
merely  to  provide  for  an  additional  place  to  hold  county  court, 
other  than  at  the  county  seat,  in  said  county,  and  that  the  word 
*^term"  was  used  in  the  sense  of  "session." 

It  is  further  insisted  that  the  Legislature  has  fixed  the  num- 
ber of  terms  that  the  county  court  may  hold,  and  also  the  time 
for  holding  the  same,  and  that  said  act  provides  for  equal  terms 
to  be  held  at  Prague.  It  is  not  necessary  to  pass  upon  this  ques- 
tion in  order  to  dispose  of  this  hearing  on  the  return  to  the  pre- 
liminary writ  of  prohibition. 

It  ;is  next  insisted  that  this  is  a  special  law,  in  the  sense  that 
no  special  law  shall  be  enacted  where  a  general  law  can  be  made 
applicable.  Section  59,  art.  5,  of  the  Constitution  does  not  apply 
to  such  an  act  as  is  here  in  question,  as  this  act  is  specially 
authorized  under  section   13,  art.   7. 

Section  32,  art.  5  (Bunn's  Ed.  §  105;  Snyder's  Ed.  p.  149), 
of  the  Constitution,  provides  that: 

"No  special  or  local  law  shall  be  considered  by  the  Legislature 
until  notice  of  the  intended  introduction  of  such  bill  or  bills  shall 
have  first  been  published  for  four  consecutive  weeks  in  some 
weekly  newspaper  published  or  of  general  circulation  in  the  city 
or  county  affected  by  such  law,  stating  in  substance  the  contents 
thereof,  and  verified  proof  of  such  publication  filed  with  the  Sec- 
retary of  State." 
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The  plaintiff  does  not  urge  that  this  act  is  invalid  on  account 
of  this  section.  Uowever,  the  defendant  has  filed  a  copy  of  such 
notice,  duly  certified  to  by  the  Secretary  of  State,  and  the  suffi- 
ciency of  same  is  not  questioned  in  this  proceeding. 

We  feel  that  it  is  our  duty  to  sustain  this  act.  unless  it  ap- 
pears beyond  a  reasonable  doubt  to  be  repugnant  to  some  provis- 
ion of  the  Constitution,  and  under  the  well  settled  and  recognized 
rule  that  that  construction  is  to  be  adopted,  if  reasonably  prac- 
ticable, which  will  carry  out  the  purpose  of  the  makers  and  at  the 
same  time  render  the  act  valid,  we  are  constrained  to  hold  that 
said  act  is  valid. 

The  preliminary  writ  of  prohibition  is  discharged,  and  the 
permanent  writ  denied. 

Dunn,  Haye?,  and  Turner,  J  J.,  concur;  Kane,  C.  J.,  not 
participating. 


PuLs  V.  Hornbeck  et  ux. 

No.   188.     Opinion  Filed  July  18,  1909. 

(103    Pac.    665.) 

,8ALE8— Latent  D«f«ct^FrauduUnt  Conoaalmant — Knowladga  and  In* 
tant.  A  vendor,  who  sells  cattle  at  a  sound  price,  knowincr 
that  they  have  Texas  fever  ticks  on  them,  or  any  other  infec- 
tion affecting  their  value  for  the  purpose  for  which  they  are 
bought,  the  Infection  not  being  easily  detected  by  those  having 
had  no  experience  with  it,  and  who  does  not  disclose  such 
knowledge  to  the  vendee,  is  guilty  of  the  fraudulent  conceal- 
ment of  a  latent  defect,  for  which  he  must  answer,  and  the  rule 
of  caveat  amptor  does  not  apply. 

(a)  But  the  vendor  is  not  answerable  unless  he  has  knowledge, 
prior  to  the  time  the  sale  is  consummated,  that  the  cattle  had 
such  ticks  on  them. 

(Syllabus  by  the  Court:) 

Error  from  Didrici  Court,  Kingfisher  County;  A,  H,  Huston^ 

Judge, 
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Action  by  L.  Puk  against  S.  T.  Hornbeck  and  wife.  Judg- 
ment for  defendants,  and  plaintiff  brings  error.     Affirmed. 

On  the  15th  day  of  September,  1906,  the  plaintiff  in  error, 
L.  Puis,  as  plaintiff,  commenced  this  action  in  the  district  court 
of  Kingfisher  county,  Okla.  T.,  against  the  defendants  in  error 
S.  T.  Hornbeck  and  Emilia  Hornbeck,  his  wife,  as  defendants, 
alleging,  in  substance:  That  on  the  3d  day  of  September,  1906, 
he  entered  into  a  contract  with  the  defendants  for  the  purchase 
of  35  head  of  mixed  cattle,  at  the  price  of  $400;  that  the  cattle 
were  delivered  to  him  under  such  contract;  that  he  paid  the  pur- 
chase price;  that  the  cattle  were  sold  to  him  as  sound  and  mer- 
chantable and  free  and  clear  of  all  disease;  that  the  plaintiff  so 
understood  and  contracted  'for  said  cattle  as  sound  and  merchant- 
able; that  at  the  time  the  cattle  were  sold  to  plaintiff  the  same 
were  infected  with  what  is  known  as  "Texas  fever  ticks,^'  and  were 
not  merchantable  stock;  that  the  fact  that  said  cattle  were  in- 
fected with  Texa6  fever  ticks  was  concealed  from  the  plaintiff  by 
the  defendants;  that  the  defendants  knew  that  the  cattle  were 
so  infected  and  not  merchantable,  but  that  they  concealed  such 
facts  from  the  plaintiff  and  sold  the  cattle  to  him  as  sound  and 
merchantable;  that  plaintiff  placed  said  cattle  in  his  pasture  and 
mixed  them  with  other  cattle,  and  shipped  them,  together  with 
the  other  cattle,  to  the  market;  and  that,  by  reason  of  said  cattle 
being  infected  with  Texas  fever  ticks,  he  suffered  various  elements 
of  damages,  for  which  he  seeks  to  recover  from  the  defendants 
the  sum  of  $1,500. 

The  plaintiff  asked  the  court  to  instruct  the  jury  as  follows,, 
which  was  refused: 

"(4p.)  The  jury  are  instructed  that  if  the  plaintiff  paid  de- 
fendants a  fair  value  for  said  35  head  of  cattle,  as  if  said  cattle 
were  free  and  clear  of  such  Texas  fever  ticks,  and  the  defendants 
received  such  consideration  from  the  plaintiff,  such  consideration 
would  import  that  such  cattle  were  in  sound  condition  and  free 
of  Texas  fever  ticks  and  of  the  value  of  cound  cattle  and  free  of 
fever  ticks,  at  the  place  where  those  cattle  were  at  the  time  plain- 

Vol.   24—19 
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tiff  purchased  them  from  the  defendants.  (5p.)  The  jury  are  in- 
structed, also,  in  estimating  damages,  if  there  were  any  damage 
sustained  by  plaintiff,  to  take  into  consideration  the  expense  of 
plaintiff,  the  annoyance  and  time  occupied  by  plaintiff  l)ecause  of 
such  cattle  being  infected  with  fever  ticks,  and  because  of  such 
quarantine  regulations.  (6p.)  You  are  instructed  that  in  the  sale 
of  personal  property  the  law  is  that  there  is  an  implied  warranty 
that  the  article  or  thing  sold  is  fit  for  the  purpose  for  which  the 
article  or  thing  is  intended.  If  you  find  from  the  evidence  that 
the  plaintiff  in  this  case,  Puis,  purchased  the  cattle  from  the  de- 
fendants for  the  purpose  of  using  the  same  for  sale  upon  the 
markets,  and  such  fact  was  known  to  the  defendants  at  the  time 
of  the  sale,  then  if  you  further  find  that  the  cattle  at  the  time 
were  infected  with  what  is  known  as  Texas  fever  ticks,  or  fever 
ticks,  then  your  verdict  should  be  for  the  plaintiff,  provided  you 
further  find  that  the  plaintiff  sustained  any  damage  by  reason  of 
the  transaction.  (7p.)  If  the  jury  believe  from  the  evidence  that 
the  defendants  sold  cattle  to  the  plaintiff  for  the  purpose  of  plain- 
tiff shipping  them  to  market,  and  that  the  defendants  knew  at 
the  time  that  such  cattle  were  infected  with  Texas  fever  ticks, 
and  the  defendants  did  not  disclose  that  fact  to  the  plaintiff,  and 
the  plaintiff  did  not  know  that  fact,  then  the  jury  may  allow  ex- 
emplary damages  over  and  above  the  actual  daihages  sustained  by 
the  plaintiff  as  to  the  jury  may  seem  just  and  reasonable  under 
all  the  circumstances  of  the  case.*' 

Bradley  &  Bradley,  for  plaintiff  in  error,  citing:  14  A.  &  E. 
Enc.  Law  (2d.  Ed.)  77,  note  7;  Barnard  v,  Yates,  1  Mott.  &  M. 
(S.  C.)  143;  Crawford  v.  Wilson,  2  Mill  (S.  C.)  353;  Timrod 
V.  Schoolbred,  1  Bay  (S.  C.)  324;  Bailey  v.  Nichols,  2  Root 
(Conn.)  4*07;  Hoe  v.  Sanborn,  21  N.  Y.  552;  Craig  v.  Ward,  3 
Keyes  (N.  Y.)  392. 

R.  W,  Wylie  and  Lee  M,  Gray,  for  defendants  in  error,  citing:^ 
Kohl  V.  Lindsey,  39  111.  195;  Nottingham  v.  Wright,  72  111.  390; 
5  A.  &  E.  Enc.  Law  (Ist  Ed.)   44;  Parsons  on  Contracts  (7th 
Ed.)  p.  577. 

WitiLiAMS,  J.  (after  stating  the  facts  as  above).  In  this 
case  the  facts  are  undisputed  that  the  defendant  in  error  S.  T. 
Hornbeck  understood  that  the  cattle,  which  were  located  above 


Digitized  by  CjOOQ IC 


JULY  TERM,  1909.— Vol.  XXIV.  291 

— r  ■_ 

Opinion  of  tlie  Court. 

the  quarantine  line,  were  being  purchased  by  the  plaintiff  in  error 
for  the  purpose  of  being  shipped  to  the  Wichita  or  St.  Joe  market. 
Cattle  infected  with  Texas  fever  ticks  would  not  be  classed  as 
marketable  cattle  in  said  markets. 

The  court'  instructed  the  jury: 

"(6)  When  one  sells  personal  property  he  impliedly  warrants 
that  it  is  merchantable  and  reasonably  suited  to  the  use  intended, 
and  that  the  seller  knows  of  no  latent  defects.  Tjatent  defects' 
mean  such  defects  as  are  hidden.  The  implied  warranty,  however, 
does  not  cover  such  defects  which  can  be  discovered  by  ordinary 
prudence  and  caution.  As  to  those,  the  law  presumes  the  buyer  to 
exercise  his  own  judgment.  If  you  find  that  the  cattle  referred 
to  in  the  evidence  in  this  case,  or  a  portion  of  them,  were  in- 
fected with  Texas  fever  ticks,  and  that  such  infection  rendered 
the  cattle  unmerchantable,  or  unfit  for  the  purpose  for  which  they 
were  purchased,  and  that  such  infection  was  a  latent  defect,  and 
was  not  such  a  defect  as  could  be  discovered  by  ordinary  prudence 
and  caution,  then  the  seller  will  be  held  to  have  impliedly  war- 
ranted them  to  be  free  from  such  defect.  Upon  the  other  hand, 
if  you  find  from  the  evidence  that  the  cattle  at  the  time  they  were 
purchased  by  the  plaintiff  were  infected  with  Texas  fever  ticks, 
but  that  such  defect,  if  you  find  same  to  be  a  defect,  was  such  that 
could  have  been  discovered  by  the  plaintiff  by  ordinary  prudence 
find  caution,  and  that  he  failed  to  exercise  the  same,  then  he  can- 
not hold  the  defendant  to  any  implied  warranty  as  to  the  cattle 
being  free  from  such  defect.'* 

The  court  further  instructed  tbe  jury: 

^'(6)  The  detriment  caused  by  the  breach  of  a  warranty  of 
the  fitness  of  personal  property  for  a  particular  use  is  deemed  to 
be  the  excess,  if  any,  of  the  value  which  the  property  would  have 
had,  at  the  time  to  which  the  warranty  referred,  if  it  had  been 
complied  with,  over  its  actual  value  at  that  time,  together  with  a 
fair  compensation  for  the  loss  incurred  by  an  effort  in  good  faith 
to  use  the  property  for  the  purpose  for  which  it  was  purchased. 
That  is,  the  measure  of  damages  in  this  case,  if  you  find  that  the 
plaintiff  is  entitled  to  recover  any  damages,  will  be  the  excess,  if 
any,  of  what  the  cattle  would  have  been  worth  had  they  been 
sound  and  free  from  any  infection  over  their  actual  value  at  the 
time  of  the  purchase,  together  with  a  fair  compensation  for  the 
loss  incurjed  by  the  plaintiff  in  an  effort  in  good  faith  to  use  the 
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cattle  for  the  purpose  for  which  he  purchased  the  same;  but,  be- 
fore the  plaintiflf  can  recover  damages  for  loss  incurred  in  an 
effort  to  use  the  cattle  for  the  purpose  for  which  he  purchased 
them,  he  must  show  by  a  preponderance  of  the  evidence  that  the 
defendant  knew,  or  had  reasonable  grounds  to  know,  the  purpose 
for  which  the  plaintiff  intended  to  use  them/' 

And  further: 

''(8)  If  the  jury  believe  from  the  evidence  that  the  cattle 
which  the  defendant  S.  T.  Hornbeck  sold  the  plaintiff.  Puis,  had 
Texas  fever  ticks  upon  them  at  that  time,  and  that  the  defend- 
ant knew  that  fact,  or  knew  that  they  had  ticks  upon  them,  but 
was  uncertain  as  to  whether  such  ticks  were  fever  ticks  or  ticks 
that  were  harmless,  and  if  defendant  also  knew  that  plaintiff  was 
buying  such  cattle  for  shipment  to  market,  and  defendant  did  not 
disclope  the  fact  of  such  cattle  being  infected  by  such  ticks,  then 
the  defendant  would  be  liable  to  plaintiff  for  all  the  damages  sus- 
tained by  plaintiff  occasioned  by  the  depreciation  in  value  of  the 
cattle  in  the  market  by  reason  of  being  infected  with  fever  ticks: 
and  the  defendant  would,  under  such  circumstances,  be  liable  to 
the  plaintiff  for  all  damages  sustained  by  the  plaintiff  resulting 
from  the  commingling  of  the  cattle  he  bought  from  Hornbeck 
with  plaintiff's  other  cattle/' 

In  the  case  of  Orisby  v.  Stapleton,  94  Mo.  429,  7  S.  W. 
423,  the  court  said:   _ 

"There  is  no  claim  in  this  case  that  defendant  (vendee)  knew 
these  cattle  were  diseased.  It  seems  to  be  conceded  on  all  hands 
that  Texas  fever  is  a  disease  not  easily  detected,  except  by  those 
having  had  experience  with  it.  The  cattle  were  sold  to  the  de- 
fendant at  a  sound  price.  If  therefore  plaintiff  knew  they  had 
the  Texas  fever,  or  other  disease  materially  affecting  their  value 
upon  the  market,  and  did  not  disclose  the  same  to  the  defendant, 
he  was  guilty  of  a  fraudulent  concealment  of  latent  defect.  It  is 
not  necessary  to  this  defense  that  there  should  be  any  warranty 
or  representations  as  to  the  health  or  condition  of  the  cattle.  In- 
deed, so  far  as  this  case  is  concerned,  if  the  cattle  had  been  pro- 
nounced by  some  cattlemen  to  have  the  Texas  fever,  and,  after 
knowledge  of  that  report  came  to  the  plaintiff,  some  of  them  to 
his  knowledge  died  from  sickness,  then  he  should  have  disclosed 
these  facts  to  the  defendant.  They  were  circumstances  materially 
affecting  the  value  of  the  cattle  for  the  purposes  for  which  they 
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were  bought,  or  for  any  other  purpose,  and  of  which  defendant, 
on  all  the  evidence,  had  no  equal  means  of  knowledge.  To  with- 
hold these  circumstances  was  a  deceit,  in  the  absence  of  proof 
that  defendant  possessed  such  information.*' 

See,  ako:  Ricks  v.  Dillahnty,  8  Port.  (Ala.)  133;  Burnett  v. 
Stanton  &  Pollard,  2  Ala.  184;  Armstrong  v.  Bufford,  51  Ala. 
413;  Cardwell  v.  McClelland,  3  Sneed  (Tenn.)  160;  Jeffrey  v. 
Bigelow,  13  Wend.  (N.  Y.)  518,  28  Am.  Dec.  476;  McAdarns  v. 
Cate<.  24:  Mo.  223;  Barron  v.  Alexander,  27  Mo.  530. 

In  the  case  at  bar,  the  plaintiff  was  buying  cattle  in  a  dis- 
trict above  the  quarantine  line,  where  the  Texas  fever  ticks  would 
not  reasonably  be  supposed  to  exist,  and  a  reasonable  and  prudent 
man  would  not  be  supposed  to  examine  for  them  {Croff  v.  Cresse, 
7  Okla.  414,  54  Pac.  658),  and,  when  he  (the  plaintiff  in  error) 
went  to  buy  cattle  in  such  a  district  for  the  purpose  of  shipping 
them  to  the  northern  market,  if  the  defendant  in  error  S.  T. 
Hombeck,  knowing  that  cattle  infected  with  the  Texas  fever  ticks 
would  not  be  marketable  in  such  market,  stood  silently  by  and 
sold  such  cattle  to  the  plaintiff  in  error  with  knowledge  of  such 
infection,  he  would  be  liable  for  proper  damages.  By  instruction 
8,  supra,  the  court  appears  to  have  so  instructed  the  jury.  The 
testimony  is  undisputed  that  S.  T.  Hombeck  knew  the  purpose 
for  which  the  cattle  were  brought,  and  the  jury  necessarily  found 
in  this  case  that  said  Hombeck  had  no  knowledge  that  the  cattle 
were  so  infected,  and  therefore,  having  no  such  knowledge,  he 
was  not  liable  under  any  theory.  Croff  v.  Cresse,  supra;  Railway 
Co.  V.  Finley,  38.  Kan.  650,  16  Pac.  951;  Patee  v.  Adams,  37 
Kan.  133,  14  Pac.  605;  Lynch  v.  Grayson,  5  N.  M.  487,  25  Pac. 
992;  Id.,  163  U.  S.  468,  16  Sup.  Ct.  1064,  41  L.  Ed.  230. 

There  are  various  assignments  of  error  relative  to  the  admis- 
sion of  testimony;  but  this  evidence,  except  in  instances  where  it 
is  purely  hearsay,  or  the  questions  are  lefiiding,  was  offered  as  to  the 
measure  of  damages;  and  there  being  no  liability  found  by  the 
jury,  if  there  was  error  as  to  the  admission  of  testimony,  there 
having  been  no  damages  found  whatever,  it  would  be  error  without 
injury. 


Digitized  by  CjOOQIC 


294.  SUPREME  COURT  OP  OEIiAHOMA. 

PuU  V.  Hornbeck  et  iwr. 

We  think  the  instmctions  of  the  nisi  piius  court  properly 
submitted  the  issues  to  the  jury  as  to  th6  liability  and  were  suffi- 
ciently favorable  to  plaintiff  in  error;  and,  the  jury  having  found 
against  the  plaintiff  in  error  on  that  point,  if  any  evidence  was 
excluded  as  to  the  measure  of  damages  under  the  finding  of  the 
jury  as  to  the  facts^  it  would  be  error  witiiout  injury. 

The  vice  of  instruction  4p.,  requested  by  the  plaintiff  in  error, 
is  that  it  eliminates  the  question  as  to  knowledge  on  the  part  of 
the  defendants  in  error  as  to  the  infected  condition  of  the  cattle, 
and  for  that  reason  should  have  been  refused.  Instruction  5p., 
requested  by  the  plaintiff  in  error,  was  susceptible  of  the 
construction  that  the  plaintiff  was  entitled  to  recover  damages  for 
mental  annoyance,  and  on  that  score  it  was  properly  refused; 
there  being  neither  any  allegation  nor  proof  tending  to  support 
such  damages.  Instruction  6,  given  by  the  court,  appears  to  have 
properly  submitted  the  question  of  damages,  and  for  that  reason, 
if  for  no  other,  there  was  no  error  in  refusing  instruction  5p. 
Instruction  6p.,  requested  by  the  plaintiff  in  error,  is  fairly  cov- 
ered by  instruction  8,  given  by  the  court.  The  jury  having  found 
that  there  was  no  liability  whatever  on  the  part  of  the  defendants, 
the  refusal  of  instruction  7p.  was  without  error,  because,  if  the 
plaintiff  was  not  entitled  to  nominal  and  actual  damages,  the  fail- 
ure to  submit  the  question  of  exemplary  damage9>  even  though 
plaintiff  in  error  was  entitled  to  such  submission,  would  be  error 
without  injury. 

The  evidence  failed  to  sustain  any  liability  against  the  wife 
of  the  defendant. 

Upon  the  whole  record,  we  find  no  reversible  error,  and  the 
judgment  of  the  lower  court  is,  accordingly,  affirmed. 

All  the  Justices  concur. 
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Wells  v.  McCbady  et  ah 

No.  134.     Opinion  Filed  July  18,  1909. 

(103   Pac.   606.) 

ATTACH MENT^Bond — Amendment.  Where  a  bond  in  attachment  is 
conditioned  as  provided  by  Wilson's  Rev.  &  Ann.  St.  Okla.  1903, 
sec.  4367,  instead  of  as  required  by  Act  March  16,  1906  (Laws 
1906,  p.  826,  c.  28),  amendatory  thereof,  it  was  error  for  the 
court  to  discharge  the  attachment  on  account  of  such  defect 
without  first  srrantinR  opportunity  to  plaintiff,  who  asked  leave 
to  amend,  to  file  a  new  bond  such  as  said  act  requires. 

(Syrabus  by  the  Court.) 
Error  from  District  Court,  Tidsa  County;  L,  M,  Poe,  Judge. 

Action  by  Nelson  D.  Wells  against  J.  C.  McCra^y  and  J.  L. 
Mitchell.  Judgment  for  defendants,  and  plaintiff  brings  error. 
Reversed  and  remanded. 

Hulette  F.  Aby  and  William  F.  Tucker,  for  plaintiff  in  error, 
citing  Ferguson  v.  Smith,  10  Kan.  396,  and  Oapen  v.  Stephen- 
son, 18  Kan.  140. 

Warren  D.  Abbott,  for  defendants  in  error. 

TUBXBR,  J.  On  December  7,  1907,  Nelson  D.  Wells,  plain- 
tiff in  error,  plaintiff  below,  sued  J.  C.  McCrady  and  J.  L.  Mitch- 
ell, defendants  in  error,  defendants  below,  in  the  district  court  of 
Tulsa  county  on  account  for  $631.45,  for  work  and  labor  done 
and  material  furnished,  and  later  filed  affidavit  and  bond  upon 
which  an  order  of  attachment  and  later  an  alias  order  of  attach- 
ment issued,  which  were  levied  on  certain  real  estate  in  the  city 
of  Tulsa,  the  property  of  defendant  Mitchell.  On  March  10,  1908, 
said  Mitchell  appeared  and  moved  the  court  to  discharge  said  at- 
tachment "for  the  reason  that  the  attachment  bond  required  by 
law  on  the  part  of  the  plaintiff  has  not  been  given  and  filed  with 
the  clerk  of  this  court,'^  which  said  motion  the  court  sustained 
after  refusing  to  grant  plaintiff  leave  to  amend  and  entered  an 
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order  accordingly,  from  which  said  action  of  the  court  refusing 
leave  to  amend  said  bond  plaintiff  brings  error. 

We  think  the  court  should  have  permitted  plaintiflP  to  amend 
by  filing  a  new  bond.  The  bond  filed  in  the  oflSce  of  and  ap- 
proved by  the  clerk  prior  to  the  issuance  of  the  order  of  attach- 
ment was  drawn  in  accordance  with  Wilson's  Rev.  &  Ann.  St. 
Okla.  1903,  §  4367,  and  was  conditioned  "that  plaintiff  ehall  pay 
to  defendants  all  damages  they  may  sustain  by  reason  of  J;he  at- 
tachment if  the  order  be  vnrongfully  obtained,"  but  omitted  to 
add  "including  attorney's  fees,"  as  provided  by  the  act  approved 
March  15,  1905  (Laws  1905,  p.  325,  c.  28),  amendatory  of  said 
section.  For  this  reason  the  court  held  thjB  bond  to  be  defective 
and  not  subject  to  amendment.  In  this  we  do  not  concur,  but 
are  of  the  opinion  that  the  bond  was  amendable  under  our  gen- 
eral statute  of  amendments  set  forth  in  Wilson's  Rev.  &  Ann.  St. 
1903,  §  4343,  in  effect  authorizing  the  court,  either  before  or  after 
judgment,  in  furtherance  of  justice,  to  amend  any  pleading,  pro- 
cess, or  proceeding  by  correcting  any  mistake  in  any  respect  or  by 
inserting  allegations  material  in  the  case.  This  has  been  so  held 
in  jurisdictions  containing  a  like  statute. 

In  Kissam  v,  Marshall,  10  Abb.  Pr.  (N.  T.)  424.  defendant 
moved  to  vacate  the  attachment,  among  other  things,  for  the  ixia- 
son  that  the  undertaking  therefor  was  in  a  sum  less  than  provided 
for  in  the  Code.  The  court  in  passing  cited  certain  cases  where 
amendment  had  been  allowed  in  similar  circumstances  and  said: 

"The  terms  of  section  173,  permitting  amendments  in  fur- 
therance of  justice,  are  very  broad,  extending  to  the  correction  of 
a  mistake  in  any  respect,  in  the  pleadings,  process^  or  proceedings 
of  an  action" — 

and  overruled  the  motion  and  permitted  plaintiff  to  file  a  new 
undertaking. 

McCraw  v.  Welch,  2  Colo.  284,  was  a  suit  in  replevin  for  cer- 
tain personal  property  upon  which  an  attachment  had  been  levied. 
The  officers  against  whom  the  suit  was  brought  justified  under  the 
writ  and  were  permitted  to  show  that  defendant's  bond  in  attach- 
ment otherwise  defective  had  been  cured  by  amendment,  which 
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the  court  said  related  to  the  commencement  of  the  suit  and  vali- 
dated the  proceeding     throughout. 

Pierse  v.  Miles,  5  Mont.  549,  6  Pac.  347,  was  an  appeal  from 
an  order  dissolving  an  attachment  because  of  the  insufficiency  of 
the  bond  and  the  refusal  of  the  court  to  permit  a  new  bond  to  be 
filed.  The  bond,  besides  being  otherwise  defective,  contained,  the 
following  conditions: 

"That  if  the  defendant  recover  judgment  in  said  action,  or 
if  the  court  shall  finally  decide  that  the  plaintiff  was  not  entitled 
to  an  attachment,  the  plaintiff  will  pay  all  costs  that  may  be 
awarded  to  the  said  defendant,  and  all  damages  he  may  sustain  by 
the  wrongful  suing  out  of  the  attachment" — 
which  was  the  condition  required  by  a  former  act,  which  had  been 
amended,  requiring: 

*The  condition  of  such  an  undertaking  shall  be  to  the  effect 
that  if  the  defendant  recover  judgment,  or  if  the  court  shall 
finally  decide  that  the  plaintiff  was  not  entitled  to  an  attachment, 
the  plaintiff  will  pay  all  damages." 

The  Supreme  Court  held  the  bond  amendable  under  the  1 14th 
section  of  the  Code,  which  provided  that  the  court  may  in  fur- 
therance of  justice,  and  on  such  terms  as  may  be  proper,  amend 
any  pleading  or  proceeding  by  correcting  a  mistake  in  any  respect, 
and  in  passing  quoted  approvingly  from  Drake  on  Attachments, 
§  147: 

**Under  a  statute  which  provides  that  *the  plaintiff,  before  or 
during  the  trial,  should  be  permitted  to  amend  any  defects  or  form 
in  the  original  papers,*  it  was  held  that  a  defective  bond  might 
be  amended  by  the  substitution  of  a  new  and  perfect  one,  and  that 
a  defect  in  the  bond  would  not  be  a  sufficient  cause  for  quashing 
the  proceedings,  unless  an  opportunity  were  given  to  the  plaintiff 
to  execute  a  perfect. bond  and  he  declined  doing  so" — 
citing:  Lowry  v.  Stowe,  7  Port.  (Ala.)  483;  Plamters  &  Mer^ 
chants'  Bank  v,  Andrews,  8  Port.  (Ala.)  404;  Lowe  v.  Derrick, 
9  Port.  (Ala.)  416;  Tevis  v.  Hughes,  10  Mo.  380;  Scott  v.  Macy, 
3  Ala.  250;  Lee  v.  Vail,  2  Scam.  (111.)  473;  Wood  n.  Squires,  28 
Mo.  528 ;  Beardslee  v.  Morgan,  29  Mo.  471 ;  Oliver  v.  Wilson,  29 
6a.  642.     And  continuing  said: 
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*TPhe  provision  of  this  statute  is  no  broader  than  onr  own, 
which  authorizes  the  amendment  of  any  pleading  or  proceeding, 
for  the  correction  of  any  mistake  in  furtherance  of  justice.  The 
application  for  a  writ  of  attachment  is  a  proceeding  to  secure  one 
of  the  remedies  provided  by  law,  and,  where  the  right  to  amend 
is  given,  it  makes  no  difference  whether  the  undert^dng  be  void 
or  only  defective.  In  either  case  it  is  the  duty  of  the  court  to  per- 
mit the  plaintiff  to  substitute  a  sufficient  undertaking.  Drake  on 
Att.  §  148.  The  law  requires  an  undertaking  or  bond  on  appeal; 
but  an  appeal  will  not  be  dismissed  because  of  a  defect  in  or  in- 
sufficiency of  the  bond  or  undertaking  before  giving  the  appellant 
an  opportunity  to  file  a  new  or  sufficient  one.  And  so  we  hold 
generally  that  it  is  within  the  spirit  and  meaning  of  the  Code  to 
permit  a  plaintiff  to  give  a  new  undertaking  in  attachment  when  he 
finds,  by  a  decision  of«the  court,  or  otherwise,  that  the  first  under- 
taking is  defective  or  in  any  manner  insufficient.  The  order  dis- 
solving the  attachment  is  set  aside,  and  the  cause  is  remanded  to 
the  district  court,  with  directions  that  the  plaintiff  have  an  oppor- 
tunity to  give  such  a  new  undertaking  in  attachment  as  the  law 
requires/'  '    ' 

See,  also,  1  Enc.  PI.  &  Pr.  683 ;  Handel  v.  Peet  Simms  &  Co., 
18  Ark.  237;  Alex  v.  Lisby,  2  Swan.  (Tenn.)  107;  Kidd  v.  Dough- 
erty, 59  Mich.  240,  26  N.  W.  510;  4  Cyc.  538,  note  34,  and 
cases  cited. 

This  cause  is,  accordingly,  reversed  and  remanded,  with  di- 
rections to  set  aside  the  order  discharging  the  attacliment  and  per- 
mit plaintiff  to  amend  by  filing  a  new  bond  as  required  by  law. 

Dunn,  Ha^^es,  and  Williams,  J  J.,  concur;  Kane,  C.  J.,  not 
participating. 
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Town  op  Byars  v.  Sprouls. 

No.  167.     Opinion  Filed  July  IS,  1909. 

(lOS  Pac.  10S8.) 

APPEAL  AND  ERROR— Orders  App«alabl«— Vaoation  of  JudgmMit. 
Where,  pursuant  to  Wilson's  Rev.  A  Ann.  St  1908,  sections  4760. 
4761,  an  order  is  made  to  set  aside  a  judgment  of  the  district 
court  affirming:  the  judgment  of  a  mayor's  court  tor  failure  to 
prosecute  for  irregularities  in  obtaining  said  judgment  of  the 
district  court,  said  order  is  not  final,  and  erroi/ therefrom  will 
not  lie. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  McClain  County;  R.  McMUlian,  Judge. 

J.  H.  Sprouls  was  convicted  of  violating  an  ordinance  of 
the  town  of  Byars,  and,  having  appealed,  judgment  of  affirmance 
for  want  of  prosecution  was  rendered,  which  was  thereafter  set 
aside  on  motion,  from  which  order  the  town  appeals.    Dismissed. 

J,  B,  Thofnpsony  for  appellant. 
Dul'B  Stone,  for  appellee. 

TuBNEB,  J.  On  October  22,  1907,  J.  H.  Sprouls,  defendant 
in  error,  was  arrested  and  the  next  day  was  tried,  convicted,  and 
fined  in  the  mayor's  court  of  the  town  of  Byars  for  violating  an 
ordinance  of  said  town.  The  next  day  he  filed  affidavit  and  bond, 
and  prayed  and  was  granted  an  appeal  to  the  United  States  Court 
for  the  Indian  Territory,  Southern  District,  at  Purcell,  which 
met  in  regular  term  at  that  place  on  November  11,  1907,  and 
continued  to  hold  until  November  13,  1907,  when  it  adjourned. 
On  December  12,  1907,  said  Sprouls  having  failed  so  to  do,  plain- 
tiff in  error  by  leave  of  court  caused  to  be  filed  and  docketed  in 
said  court  a  transcript,  together  with  all  the  papers  and  process 
filed  before  the  mayor  of  said  town  in  said  cause,  and  moved  the 
court  to  affirm  said  judgment  of  the  mayor  of  the  town  of  Byars 
for  the  reason  that  defendant  had  failed  to  prosecute  his  said  a;)- 
peal  with  due  diligence,  which  was  done.     After  said  term  had 
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adjourned,  to  wit,  on  January  30,  1908,  and  during  vaca- 
tion, defendant  filed  a  motion  based  upon  the  third  giound 
mentioned  in  Wilson's  Eev.  &  Ann.  St.  Okla.  1903,  §  4760, 
alleging  irregularities  in  obtaining  said  judgment,  a6d  prayed 
that  the  same  be  set  aside.  On  March  9,  1908,  on  a  day 
in  the  next  regular  term  of  said  court  at  said  place,  after  hearing 
said  motion  on  an  agreed  statement  of  facts  the  same  was  by 
the  court  sustained,  and  said  judgment  set  aside,  from  which  said 
order  setting  aside  said  judgment  plaintiff  in  error,  said  town  of 
Byars,  appeals.  The  only  question  necessary  for  us  to  determine 
is:  Is  this  an  appealable  order?  We  think  not,  as  the  same  is 
not  a  final  order,  but  interlocutory. 

This  proceeding  was  brought  under  sections  4760,  4761,  Wil- 
son's Rev.  &  Ann.  St.  Okla.,  which  were  adopted  from  Kansas  and 
are  identical  with  sections  4669  and  4670  of  the  General  Statutes 
of  that  state  of  1889.  In  List  v.  Jockheck,  45  Kan.  34<;,  27  Pac. 
184,  proceedings  were  brought  under  the  fourth  ground  of  said 
section  4669  to  vacate  a  judgment  pending  in  district  court  of 
Shawnee  county  in  favor  of  the  plaintiff  and  against  the  defendant 
therein.  The  cause  was  tried  by  the  court  sitting  as  a  jury,  which 
resulted  in  an  order  vacating  the  judgment  complained  of  and  al- 
lowing defendant  to  plead  and  setting  the  cause  for  trial.  The 
object  of  the  appeal  was  a  review  of  that  order.  Defendant  con- 
tended that  said  order  was  not  final,  and  therefore  not  appealable, 
and  in  this  contention  the  court  concurred,  saying: 

'^An  examination  of  the  statute  satisfies  us  that  the  order  com- 
plained of  was  not,  strictly  speaking,  the  granting  of  a  new  trial. 
It  was  an  order  vacating  temporarily  a  judgment  had  in  a  case 
for  the  purpose  of  letting  defendant  therein  interpose  his  defense, 
which  he  says  he  was  prevented  from  making  by  plaintiff  in  said 
cause.  It  would  seem  from  the  character  and  effect  of  the  order 
that  it  was  not  final,'* — 

and  dismissed  the  case.  This  case,  to  say  the  least,  is  highly  per- 
suasive on  this  court,  and  we  feel  constrained  to  follow  it. 

In  Dunkelmo/nn  v.  Brunnell,  44  III.  App.  438,  the  action  was 
originally  brought  before  a  justice  of  the  peace,  and,  while  pend- 
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ing,  an  appeal  in  the  circnit  court  was  reached  on  the  docket  on 
the  last  day  but  one  of  the  term.  On  the  calling  of  the  same, 
defendant  not  appearing,  it  wag  dismissed  '^f or  want  of  prosecution.'* 
On  a  day  in  the  next  regular  term  defendant  moved  the  court  to 
set  aside  said  order  of  dismissal,  and,  in  support  thereof,  read 
aflSdavits  showing  an  entry  thereof  by  misprision  of  the  clerk, 
whereupon  said  order  was  set  aside  and  the  appeal  reinstated  upon 
the  docket.  At  the  next  term  plaintiff,  relying  upon  his  position 
that  this  later  order  was  void,  made  no  appearance,  and  appealed 
from  an  order  which  dismissed  his  suit  ^'for  want  of  prosecution'* 
and  for  costs.  The  Supreme  Court  held  that  the  order  setting 
aside  said  order  of  dismissal  and  reinstating  said  cause  was  merely 
interlocutory,  and  not  appealable,  that  plaintiff's  appeal  brought 
up  the  entire  record,  and  reversed  the  cause,  with  directions  to 
the  trial  court  to  set  aside  the  order  setting  aside  the  order  of 
dismissal  of  said  appeal  and  reinstating  it  upon  the  docket. 

We  are  therefore  of  the  opinion  that  said  order  is  not  appeal- 
able, and  that  this  appeal  should  be  dismissed,  and  it  is  so  ordered 

All  the  Justices  concur. 


LsFlore  v.  Sanders. 

No.  413.     Opinion  Filed  July  18,  1909. 

(103   Pac.   858.) 

ANIMALS— >Running  at  Larg« — Election.  The  act  approved  May  21. 
1908.  entitled  *'An  act  to  regulate  and  restrain  the  running  at 
large  of  domestic  animals"  (Sess.  Laws  1907-08.  p.  22.  c.  4,  art. 
2).  construed,  and  held  to  authorise  the  people  of  any  stocR  dis- 
trict or  county  where  theretofore  stock  had  not  been  restrained 
from  running  at  large  under  the  provisions  of  sections  1  and  2 
of  article  1.  c.  1.  pp.  39.  40.  of  the  Session  Laws  of  1903.  to  de- 
termine, at  an  election  to  be  held  in  the  manner  provided  by 
Laws  1903.  p.  39.  c.  1.  art  1.  whether  all  domestic  animals 
shall  be  permitted  to  run  at  large  in  such  stock  district  or 
county;  and  where,  at  an  election  held  in  such  stock  district,  a 
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majority  of  the  votes  cast  is  in  favor  of  permittingr  domestic 
animals  to  run  at  large,  it  is  not  unlawful  thereafter  for  owners 
of  swine  to  permit  the  same  to  run  at  large. 

(Syllabus  by  the  Court) 

Error  from  Atoka  County  Court j  J.  H.  Linebaugh,  Judge. 

Action  by  Charles  Le  Flore  against  B.  B.  Sanders.  Judg- 
ment for  defendant,  and  plaintiff  brings  error.  Reversed  and  re- 
manded. 

This  is  a  replevin  action,  originally  brought  by  plaintiff  in 
error  in  the  county  court  of  Atoka  county  for  the  possession  of 
23  head  of  hogs.  The  trial  in  the  lower  court  was  upon  an  agreed 
statement  of  facts,  to  the  court,  without  a  jury.  Plaintiff  and 
defendant  are  both  residents  of  stock  district  No.  3  of  Atoka 
county,  and  the  hogs  in  question  are  the  property  of  the  plaintiff. 
On  the  28th  day  of  May,  1908,  the  board  of  county  commissioners 
of  Atoka  county  exempted  said  stock  district  No.  3  of  that  county 
from  the  provisions  of  section  1  and  2,  art.  1,  c.  1,  pp.  39,  40,  of 
the  Session  Laws  of  Oklahoma  of  1903,  and  permitted  all  domestic 
animals  to  run  at  large  in  said  district,  except  jacks  and,  stallions. 
I'his  act  of  the  county  commissioners  was  taken  under  the  act  of 
the  Legislature  approved  May  21,  1908,  entitled  "An  act  to  regu- 
late and  irestrain  the  running  at  large  of  domestic  animals." 
Sess.  Laws  1907-08,  p.  22,  c.  4,  art.  2.  On  the  8th  day  of  June, 
1908,  the  county  commissioners,  upon  petition  Wgned  by  one- 
fourth  and  more  of  the  legal  voters  of  stock  district  No.  3,  called 
an  election  in  said  district  for  the  11th  day  of  July,  1908,  to  de- 
termine whether  or  not  domestic  animals  should  be  restrained  or 
permitted  to  run  at  large.  At  that  election  68  votes  were  cast  in 
favor  of  the  proposition  submitted  and  12  against.  Thereafter 
plaintiff  permitted  the  hogs  in  controversy  to  run  at  large.  On 
the  12th  day  of  August,  1908,  they  were  trespassing  on  the  prem- 
ises of  defendant,  who  restrained  them,  and  within  48  hours  there- 
after notified  the  plaintiff  of  the  trespass  and  of  the  damage  he 
claimed  by  reason  of  such  trespass,  and  that  plaintiff  could 
have  possession  of  his  hogs  on  the  payment  of  damages  sustained 
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by  defendant.  Plaintiff  refused  to  pay  the  damages,  and  brought 
this  action  for  possession  of  the  hogs.  From  the  judgment  of  the 
trial  court,  which  was  against  plaintiff,  this  proceeding  in  error 
was  brought. 

J.  0.  Ralls,  for  plaintiff  in  error. 

D.  H.  Linebaugh,  for  defendant  in  error. 

Hayes,  J.  (after  stating  the  facts  as  above).  This  appeal 
calls  for  a  construction  of  the  act  of  the  Legislature  of  1907-08 
entitled  "An  act  to  regulate  and  restrain  the  running  at  large  of 
domestic  animals.*'  (Sess.  Laws  1907-08,  p.  22,  c.  4,  art.  2), 
which  we  shall  hereafter  refer  to  as  the  act  of  1907.  At  the  time 
of  the  admission  of  the  state  there  was  in  force  in  the  territory 
of  Oklahoma  article  1,  c.  1,  p.  39,  of  the  Session  Laws  of  1903, 
providing  for  a  "herd  law."  Section  i  of  said  chapter  reads  as 
follows : 

"Every  owner  of  swine,  sheep,  goats,  stallions  or  jacks  shall 
restrain  them  at  all  times  or  seasons  of  the  year  from  running  at 
large  in  the  territory  of  Oklahoma." 

Section  2  of  the  same  act  reads: 

"All  domestic  animals  other  than  those  mentioned  in  section 
1  hereof  shall  be  by  the  owner  thereof  restrained  from  running 
at  large  in  said  territory  unless  permitted  to  run  at  large  as  here- 
after provided  for  in  this  act." 

The  subsequent  sections  of  that  act  provide  that  if  one-fourth 
of  the  legal  voters  resident  of  any  stock  district  shall  petition  in 
writing  the  board  of  coimty  commissioners  of  the  county  in  which 
such  stock  district  is  situate,  asking  that  there  be  submitted  to  the 
legal  voters  of  such  stock  district  the  question  of  whether  domes- 
tic animals  shall  be  permitted  to  run  at  large,  it  shall  be  the  duty 
of  the  county  commissioners  to  submit  such  question  to  the  legal 
voters  of  the  district  at  a  special  election,  and,  if  at  that  special 
election  a  iliajority  of  the  legal  votes  cast  in  such  district  are  in 
favor  of  permitting  domestic  animals  to  nm  at  large,  then  such 
regulation  shall  take  effect  in  tiie  district  30  days  after  siich  spe- 
cial election,  and  shall  continue  in  force  for  a  period  of  3  years. 
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These  provisions  of  the  statute  were  extended  in  force  in  the 
state  by  the  Schedule  to  the  Constitution  and  the  Enabling  Act. 
Prior  to  the  admission  of  the  state,  the  eastern  part  thereof,  com- 
monly known  as  the  Indian  Territory,  was  without  any  'Tierd  law," 
and  in  tlie  greater  pori^ion  of  that  pari;  of  the  state  all  domestic 
animals  were  permitted  to  run  at  large.  The  sudden  extending  of 
this  statute  in  force  in  the  state  found  the  people  in  many  portions 
of  that  part  of  the  state  unprepared  for  its  requirements.  Under 
the  provisions  of  sections  1  and  2  of  chapter  1  of  the  Sessions 
Laws  of  1903,  supra,  immediately  after  the  admission  of  the  state, 
all  domestic  animals  were  required  to  be  restrained  by  the  owners 
thereof  from  running  at  large.  It  is  true  that  under  the  provis- 
ions of  that  chapter  all  the  domestic  animals  not  mentioned  in 
section  1  might  be  permitted  to  run  at  large  if  a  majority  of  the 
voters  of  any  stock  district  cast  their  votes  therefor  at  an  election 
for  that  purpose ;  but  under  the  statute  such  animals  were  required 
to  be  restrained  until  such  election  could  be  held.  Out  of  this 
condition  there  came  a  demand  on  the  Legislature  from  that  por- 
tion of  the  state  formerly  the  Indian  Terirtory  for  some  relief, 
and  there  followed  the  enactment  of  the  act  of  1907.  This  briel 
history  of  the  act  is  given,  for  the  reason  that  the  whole  act  is 
crude  in  its  form  and  the  language  tliereoi  very  ambiguous,  and 
it  is  necessary,  in  arriving  at  the  intent  of  the  Legislature,  to 
know  something  of  the  purpose  sought  to  be  accomplished  and  the 
evil  the  act  was  intended  to  remedy. 

Section  1  of  this  act  provides  that  upon  the  presentation  of 
a  written  petition,  signed  by  a  majority  of  the  legal  voters  of  any 
county  or  stock  district  as  shown  by  the  legal  votes  of  such  county 
or  district  cast  September  17,  1907,  where  stock  were  not  re- 
strained at  the  time  of  the  adoption  of  the  Constitution,  praying 
that  the  "herd  law^'  should  be  suspended  as  to  such  county  or  dis- 
trict "until  such  time  as  the  same  shall  be  submitted  to  the  peo- 
ple of  the  county  or  district  as  provided  for  under  the  laws  of 
Oklahoma,"  the  board  of  county  commissioners  shall  be  authorized 
to  exempt  such  county  or  district  from  the  provisions  of  sections 
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1  and  2,  c.  1,  art.  1,  supra,  of  the  Session  Laws  of  1903.    Section 

2  of  the  act  provides  that  upon  the  presentation  of  such  petition 
to  the  commissioners  of  any  county  showing  a  majority  of  the  legal 
voters  of  such  county  or  district  as  cast  at  the  last  election,  the 
county  commissioners  shall  order  the  suspension  of  said  stock 
law  ^'until  such  time  as  the  people  may  vote  on  the  same  as  pro- 
vided by  law.^^  Sections  3  and  4  authorize  the  county  commisr 
sioners,  when  they  avail  themselves  of  the  act  and  exempt  the 
county  or  any  portion  thereof  from  its  operation,  to  provide*  by 
their  written  decision  or  order  what  domestic  animals  may  run  at 
large,  and  the  commissioners  are  authorized  to  permit  all  the  do- 
mestic animals  embraced  in  section  2  of  the  act  of  1903  and  all 
the  animals  embraced  in  section  1  of  said  act  except  jacks  and  stal- 
lions to  run  at  large  in  the  county  until  such  time  as  the  people 
vote  upon  said  stock  law  as  provided  by  law. 

The  language  of  the  act  clearly  authorizes  the  county  com- 
missioners to  suspend  the  herd  law  as  to  any  or  all  the  animals 
mentioned  in  either  of  said  sections  of  the  act  of  1903,  except  the 
two  classes  named.  The  confusion  in  the  act  arises  from  the  u^ 
of  language  in  section  1  thereof  authorizing  the  county  commis- 
sioners  to  suspend  the  herd  law  ^^until  such  time  as  the  same 
may  be  submitted  to  the  people  as  provided  for  under  the  kw^ 
of  Oklahoma/'  and  from  the  use  of  similar  language  in  section 
2.  Under  the  law  as  in  force  in  the  territory  of  Oklahoma,  al| 
domestic  animals  enumerated  in  section  1  of  the  act  of  1903 
had  to  be  restrained  at  all  times  by  the  owners,  and  the  owners 
could  not  be  relieved  from  the  operation  of  the  provision  of  said 
section  by  the  majority  vote  at  an  election,  as  they  could  as  t(> 
the  provisions  of  section  2.  But  the  act  of  1907  authorized  th^ 
suspension  of  both  of  these  sections  "until  the  same  may  be  vQted 
upon  as  provided  by  law.''  It  is  the  contention  of  defendant  in 
error  that  the  effect  of  this  act  is  that  it  authorizes  the  board  of 
county  commissioners  to  suspend  both  sections,  thereby  relieving 
the  people  in  that  portion  of  the  state  which  was  unprepared  for 
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this  law  from  the  operation  thereof  until  they  voted  upon  whether 
or  not  section  2  should  be  permanently*  suspended,  but  that  when 
an  election  occurred  as  to  section  2  regardless  of  the  vote  cast  at 
auch  election  section  1  thereupon  immediately  became  operative 
again  and  under  its  provisions  the  owner  of  swine  was  required  to 
restrain  them  at  all  times.  This  construction  of  the  statute  in 
our  opinion  leads  to  an  absurdity,  and  should  be  avoided  if  it  is 
susceptible  of  another  construction  that  does  not  lead  to  such 
result.  Lee  v.  Roberts,  3  Okla.  106,  41  Pac.  595.  Under  such 
construction  a  majority  of  the  people  by  petition  can  obtain  from 
the  board  of  county  commissioners  an  order  suspending  section  1. 
Twenty-five  per  cent,  of  the  voters  may  immediately  thereafter  by 
petition  require  an  election  to  be  called  and  held,  by  reason  of 
which  act  section  1  becomes  operative,  and  the  animals  enumer- 
ated therein  are  required  to  be  restrained,  although  the  other  75 
per  eent.  of  the  voters  may  be  opposed  to  the  election  and  the 
proposition  submitted  thereat. 

We  do  not  think  that  such  was  the  legislative  intent,  but  that 
it  was  intended  to  authorize  the  board  of  county  commissioners  to 
suspend  the  provisions  of  both  sections  of  this  act  temporarily  un- 
til the  voters  of  any  district  or  county  should  have  an  opportunity 
to  vote  upon  the  question  of  whether  or  not  domestic  animals  in- 
cluded in  both  sections  should  b^  permitted  to  run  at  large,  and 
that  such  election  should  be  held  under  the  provision  of  the  law 
theretofore  in  force  in  the  territory  for  holding  elections  as  to 
isection  2,  Throughout  the  act  of  1907,  sections  1  and  2  of  the 
act  of  1903  are  treated  together,  and  whenever  one  is  referred 
to  the  other  is  referred  to  also.  It  is  true  that, nowhere  in  the  act 
of  1907  is  it  stated  in  specific  terms  that  it  may  be  determined  by 
an  election  whether  the  domestic  animals  included  in  section  1 
may  be  permitted  to  rim  at  large^  as  is  provided  in  the  act  of 
*1903  for  determining  whether  the  domestic  animals  included  in 
section  2  shall  be  permitted  to  run  at  large ;  btit  the  cardinal  rule 
in  the  construction  of  statutes  is  that  the  legislative  intent  mtist 
govern,  and  to  arrive  at  the  legislative  intent  the  entire  act  must 
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be  considered,  together  with  all  other  acts  and  enactments  upon 
the  same  subject,  and  when  the  intention  of  the  Legislature  can 
be  gathered  from  the  entire  statute,  words  may  be  modified,  al- 
tered, or  supplied  to  give  the  statute  the  force  and  effect  which 
the  Legislature  intended.  Territory  v.  Clark,  2  Okla.  82,  35 
Pac.  882.  The  language  of  sections  1  and  2  of  the  act  under 
consideration  provides  that  the  commissioners  may  suspend  both 
sections  of  the  act  of  1903  upon  petition  made  therefor  until  the 
same  are  voted  upon  as  provided  by  law,  indicating,  we  think,  that 
it  was  the  intention  of  the  Legislature  that  both  sections  of  tl\e 
act  of  1903  should  be  treated  alike,  and  that  the  people  of  that 
part  of  the  state  in  which  before  no  "herd  law"  had  been  in 
operation  should  be  relieved  from  the  requirement  thereof  until 
they  could  determine  by  an  expression  by  ballot  at  an  election 
whether  domestic  animals  should  be  restrained  as  provided  by  said 
statute.  As  previously  stated,  any  other  construction  leads  to  an 
absurdity,  and  courts  will  avoid  a  construction  of  a  statute  that 
leads  to  such  result.    Lee  v.  Roberts,  supra. 

The  county  commissioners  of  stock  district  No.  3  of  Atoka 
county,  upon  petition  having  been  filed  with  them,  suspended  sec- 
tions 1  and  2  of  the  act  of  1903,  and  by  their  written  decision 
provided  that  all  domestic  animals  except  jacks  and  stallions 
should  be  permitted  to  run  at  large.  Subsequently  an  election 
was  held  as  provided  by  law  at  which  the  question  whether  do- 
mestic animals  should  be  permitted  to  run  at  large  was  sub- 
mitted to  the  voters  of  the  district.  At  that  election  68  votes 
were  cast  in  favor  of  permitting  domestic  animals  to  run  at  large 
and  12  votes  against,  the  result  of  which  was,  in  our  opinion,  to 
established  the  right  of  owners  to  permit  all  domestic  animals  to 
run  at  large  in  that  district,  and  the  judgment  of  the  trial  court 
should  have  been  for  plaintiff. 

The  judgment  of  the  lower  court  is  therefore  reversed,  and 
the  cause  remanded. 

All  the  Justices  concur. 
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Browk  V.  Williams. 

No.  149.     Opinion  Piled  July  13.  1909.) 

(103   Pac   688.) 

PARTNERSHIP — Actions  Against  Partnsrs.  In  an  action  against  H.. 
S.,  &  B.,  as  partners,  it  was  error  for  the  trial  court  to  admit 
evidence  tending?  to  charsre  B.  with  the  indebtedness  on  his  in- 
dividual promise  to  pay. 

(Syllabus  by  the  Court.) 

Error  from  Pushmataha  County  Court;  L,  P.  Davenport,  Judge. 

Action  by  N".  R.  Williams  against  W.  J.  Brown  and  others. 
Judgment  for  plaintiff  against  defendant  Brown,  and  he  brings 
error.    Reversed  and  remanded. 

A.  J,  Amote  and  C.  E.  Dudley,  for  plaintiff  in  error,  citing: 
23  Cyc.  pp.  400,  401,  404,  425-428,  433;  Citizens'  Bank  v.  Frmee, 
8  Kan.  App.  638. 

John  Cocke,  for  defendant  in  error. 

TuRNBB,  J.  On  January  3,  1908,  N.  R.  Williams,  defendant 
in  error,  plaintiff  below,  sued  W.  J.  Brown,  plaintiff  in  error, 
defendant  below,  and  H.  A.  Higgs  and  W.  C.  Spencer,  as  partners, 
in  the  county  court  of  Pushmataha  county,  in  the  first  count  on  a 
duebill  dated  December  20,  1907,  for  $251.41,  payable  direct  to 
him  and  signed  by  H.  A.  Higgs;  and  in  the  second  count  on  an- 
other duebill  dated  December  16,  1907,  for  $17.20,  payable  to 
John  Males,  signed  by  Higgs  and  transferred  by  said  Males, 
to  plaintiff.  He  also  prayed  for  attome/s  fees.  Spencer  was  not 
served  with  process  and  made  no  appearance.  Higgs  filed  answer, 
in  effect,  admitting  the  indebtedness,  but  denying  liability  for 
attorney's  fees.  Later  Brown  answered  and  denied  the  existence 
of  the  alleged  partnership  between  himself,  Higgs,  and  Spencer, 
or  either  of  them;  denied  that  he  promised  to  pay  for  any  part 
of  the  said  work  and  his  liability  for  attornej'^s  fees.  After  ap- 
plication for  a  change  of  venue  and  for  a  continuance  were  filed 
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by  Brown  and  overruled,  the  cause  proceeded  to  trial  to  a  jury, 
which  resulted  in  a  verdict  in  favor  of  plaintiflE  for  $272,  upon 
which  judgment  was  rendered  against  Brown  only,  from  which 
he  brings  error  to  this  court. 

To  establish  the  alleged  partnership,  plaintiff  introduced  evi- 
dence tending  to  show :  That  Brown  had  assisted  Higgs  and  Spen- 
cer in  the  purchase  of  a  traet  of  timber  land  near  ttie  Jumbo 
mines,  and  also  of  a  sawmill  to  saw  up  the  timber,  with  the 
understanding  that  Brown  was  to  take  the  cut  of  the  mill  and  pay 
them  $12.60  therefor,  $6  of  which  was  to  be  advanced  when  the 
lumber  was  cut  and  stacked  and  checked  on  the  mill  yard;  that 
the  same  was  to  be  hauled  to  Brown's  planer,  16  miles  away; 
that  he  was  to  pay  Hamby  $1  per  1,000  for  the  timber  and  pay 
the  haulers  for  hauling  the  lumber  from  the  mill  to  the  planer 
and  apply  the  balance  due  Higgs  and  Spencer  on  the  purchase 
price  of  the  machinery  xmtil  paid  for;  that  he  also  assisted  them 
in  the  purchase  of  an  engine  and  boiler  and  signed  the  notes  to 
secure  the  purchase  price;  that  Higgs  and  Spencer  put  up  the 
said  machinery  and  ran  it,  employed  the  labor,  and  paid  the  hands; 
and  that,  after  financial  depression  resulted  in  the  closing  down 
of  the  mill,  this  suit  was  brought  for  work  and  labor  there  per- 
formed. 

The  only  assignment  necessary  for  us  to  notice  is  that  the  court 
erred  in  permitting^  plaintiff,  over  defendant's  objection,  to  prove, 
in  substance,  that,  prior  to  the  performance  of  the  labor  repre- 
sented by  the  duebills  sued  on.  Brown  told  the  payees  therein,  at 
a  time  when  it  was  doubtful  whether  they  would  receive  pay  for 
any  futyre  work  performed  at  said  mill,  that  if  they  would  con- 
tinue to  work  there  he  would  pay  them  for  their  labor,  and  by 
following  it  up  with  an  instruction  to  the  jury,  excepted  to  at  the 
time,  that: 

**If  you  find  from  the  evidence  that.  W.  J.  Brown,  prior  to 
the  doing  of  the  work  sued  on  in  this  action,  promised  plaintiff 
that  he  would  do  the  work,  he  (Brown)  would  pay  for  it,  and 
that  on  the  strength  of  said  promise  plaintiff  did  the  work,  then 
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he  would  be  entitled  to  recover  in  this  action,  if  in  fact  no  part- 
nership existed/' 

This  was  error.  The  petition  states  a  canse  of  action  against 
a  partnership  alleged  to  be  composed  of  Higgs,  Spencer,  and 
Brown.  The  snit  is  to  charge  them  as  such  on  two  duebills  signed 
by  Higgs  as  manager  for  the  firm.  Had  the  plaintiff  bjr  amend- 
ment sought  to  set  forth  in  another  count  a  cause  of  action  against 
Brown  alone  on  this  his  express  promise  to  pay  these  duebills  in 
his  individual  capacity,  plaintiff  would  not  properly  have  been 
permitted  so  to  do,  for  the  reason  that  the  same  would  have  con- 
stituted a  misjoinder  of  causes  of  action,  as  it  is  well  settled  that 
it  is  improper  to  join  in  the  same  petition  a  cause  of  action  against 
A.  and  B.  with  one  against  B.  alone. 

This  is  a  general  rule  and  was  so  expressly  held  in  Doan  et 
al.  V.  Holly  $i  cd,,  25  Mo.  357.  This  was  a  suit  on  a  promissory 
note  executed  by  Henry  T.  Walker  and  Chas.  T.  Holly  and  to 
foreclose  a  mortgage  executed  to  the  payee  therein  by  said  Holly 
and  wife.  The  court,  after  inveighing  against  the  confusion  in 
the  pleadings,  said: 

^^Here  are  two  causes  of  action  united  in  the  same  petition. 
One  of  these  causes  of  action  is  against  one  party,  and  the  other 
is  against  the  same  party  and  a  third  person.  ♦  ♦  ♦  Notwith- 
standing the  great  liberality  of  the  present  practice  act  in  relation 
to  the  joinder  of  actions,  it  is  conceived  that  there  is  nothing  con- 
tained in  it  which  gives  the  slightest  sanction  to  the  joining  of  ac- 
tions in  which  the  defendants  are  not  the  same,  not  in  part,  but 
in  the  whole.  *.  *  *  The  judgment  will  be  reversed,  that  the 
parties  may  amend  so  as  to  show  for  which  cause  of  action  they 
were  suing,  as  both  cannot  be  united  in  one  suit." 

Miller  v.  Northern  Bank  of  Mississippi,  34  Miss.  412,  was 
a  suit  brought  by  that  institution  against  Oliver  H.  Miller  and 
Cnarles  P.  Miller,  as  partners  under  the  firm  name  of  C.  P.  Mil- 
ler &  Son,  to  recover  a  sum  of  money  obtained  by  them  from  the 
bank.  Defendants  denifed  the  indebtedness,  and  at  a  term  there- 
after the  suit  was  dismissed  as  to  0.  R.  Miller.  Without  change 
ih  the  pleadings,  C.  P.  Miller  filed  a  second  answer,  setting  up  the 
statute  of  limitation,  which  was  demurred  to  and  the  demurrer 
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sustained.  The  cause  then  went  to  trials  and  at  the  close  defend-^ 
ant  demurred  to  the  evidence.  Before  it  was  passed  on,  plaintiff 
was  granted  leave  to  amend  his  complaint  so  as  to  make  the  plead- 
ings conform  to  the  proof.  He  then  filed  two  additional  counts, 
each  of  which  contained  a  special  and  individual  cause  of  action 
against  defendant.  The  demurrer  to  the  evidence  was  then  over* 
ruled,  and  judgment  entered  against  defendant,  whereupon  he 
sued  out  a  writ  of  error.    In  passing,  the  court  said : 

'^The  original  t)omplaint  Bets  up  a  joint  demand  against « 
Charles  P.  and  0.  R.  MUler,  charging  them  as  partners  in  a  mer- 
cantile firm.  Tlie  amendments  made  in  the  pleading  consisted  of 
two  additional  counts  to  the  complaint.  The  first  charges  C.  P. 
Miller  with  an  additional  indebtedness  of  $995.16  for  money  lent 
to  him.  The  second  alleges  an  individual  indebtedness  for  $1,000, 
for  money  received  by  him  for  the  use  of  the  plaintiffs.  These 
amendments  were  made  with  the  expressed  object  of  conform- 
ing the  pleadings  to  the  proofs;  the  evidence  of  Hedges  tending 
to  establish  the  Feparate  liability  of  C.  P.  Miller,  and  not  a  de- 
mand against  the  firm*  of  Miller  A  Son.  Now,  if  it  were  conceded 
that  the  original  complaint,  and  the  counts  added  thereto  by  way 
of  amendment,  charged  the  same  identical  cause  of  action,  the 
question  arises  whether  the  added  counts  were  an  amendment 
which,  consistently  with  the  established  rules  of  pleading,  should 
have  been  allowed.  *  *  *  ^  ^an  cannot  in  the  same  action 
sue  two  or  more  persons  upon  a  joint  contract,  and  one  of  them 
upon  a  separate  and  distinct  liability.  In  other  words,  it  would 
be  illegal  to  embrace  in  the  same  complaint  a  charge  or  count 
against  A.,  B.,  and  C,  founded  upon  their  joint  note,  and  a 
charge  against  them  based  upon  the  individual  note  of  C.  This 
was  the  precise  effect  produced  by  the  amendment  made  to  the 
pleadings.  The  complaint,  as  it  was  amended,  united  a  joint  de- 
mand against  one  of  them^'— 

and  reversed  and  remanded  the  case.  The  following  cases  sup- 
port this  doctrine:  Uniied  States  v.  McCoy  et  al.  (D.  C.)  54  Fed. 
107;  Sleeper  &  Co.  v.  World's  Fair  Banquet  Hall  Co.  et  al.,  166 
111.  67,  46  N.  E.  782;  Owen  v.  Bankhead,  82  Ala.  399,  3  South. 
97;  Citizen's  Bank  v.  Frazee,  8  Kan.  App.  638,  56  Pac.  506; 
Malsby  v.  Lanark  Co.,  56  W.  Va.  484,  47  S.  E.  358;  Jamison, 
Adm'r,  v.  CuUigan  et  al,  151  Mo.  410,  52  S.  W.  224;  McDaniel 
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i;.  ChinsH,  23  Tex.  Civ.  App.  504,  57  S.  W.  922 ;  Spencer  v.  Can^ 
delaria  Watenvorks,  etc.  (C.  C.)  118  Fed.  921. 

For  the  reason,  then  that  thin  separate  demand  against  Brown 
could  not  have  been  properly  joined  in  the  same  action  to  enforce 
a  demand  against  Higgs,  Spencer  &  Brown,  as  partners,  testimony 
in  support  of  such  demand  was  inadmissible  in  evidence,  and, 
for  the  reason  that  the  court  improperly  admitted  the  same,  this 
cause  is  reversed  and  remanded  for  a  new  trial. 

Dunn,  Hayes,  and  Williams,  J  J.,  concur;  Kane,  C.  J.,  not 
participating. 


Doughty  v.  Funk. 

No.  150.     Opinion  Filed  July  13,  1909. 
(108   Pac.   634.) 

1.  BILLS  AND  NOTES— Action*— Verified  Denial.  In  an  action  on 
a  promissory  note  by  one  as  receiver  of  the  Indorsee  thereof, 
where  nothing  appears  by  way  of  Indorsement  or  otherwise  to 
indicate  the  ownership  of  plaintiff  therein,  or  that  said  note 
had  passed  under  his  recelversihip,  but  there  is  an  allegation 
In  the  petition  that  "he  is  the  owner  and  holder  of  said  prom- 
issory note  as  receiver."  held,  that  such  allegation  may  be  put 
in  issue  by  an  answer  not  verified  by  affidavit. 

2.  PLEADING— Want  of  Verification— Method  of  Objeotion-H 
Waiver.  In  an  action  on  a  promissory  note  by  one  as  receiver 
of  the  Indorsee  thereof,  advantage  cannot  be  taken  of  a  failure 
to  verify  an  answer  putting  in  issue  the  ownership  of  plaintiff 
to  the  note  sued  on  by  objecting  to  the  Introduction  of  any  evi- 
dence under  it.  An  objection  to  said  answer  for  that  reason 
should  be  taken  by  motion  to  strike,  or  the  same  will  be  con- 
sidered waived. 

3.  BILLS  AND  NOTES— Actions— Proof  of  Instrument.  An  acUon 
on  a  promissory  note  by  one  as  receiver  of  the  indorsee  thereof 
cannot  be  maintained  unless  the  original  be  introduced  in  evi- 
dence, where  the  same  is  in  the  custody  or  control  of  plaintiff. 
This  rule  of  evidence  is  not  dispensed  with  by  Wilson's  Rev. 
and  Ann.  St  1903,  sec.  4812,  which  provides  that:  "In  all  ac- 
tions,  allegations   of   the   execution   of  written   Instruments   and 
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indorsements  thereon,  «  «  «  shall  be  taken  am  true  unless 
the  denial  of  the  same  be  verified  by  the  affidavit  of  the  party. 
*  *  *"  Said  statute  does  not  dispense  with  proof  of  the  ex- 
istence of  the  instrument  or  the  right  of  the  party  to  hold  it  by 
assignment 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Kingfisher  County;  4*  11.  Huston, 

Judge. 

Action  by  James  Doughty  against  Jacob  P.  Funk.  Judg- 
ment for  defendant,  and  plaintiff  brings  error.     Affirmed. 

See,  also,  15  Okla.  643,  84  Pac.  484,  4  L.  B.  A.  (N.  S.) 
1029. 

F.  //.  Boynton  and  West,  Scott  &  Otjen,  for  plaintiff  in  error. 
No  copy  of  brief  reached  the  reporter. 

TT.  M.  Hinch,  for  defendant  in  error,  citing:  3  Cyc.  243; 
11  Enc.  PI.  &  Pr.  299;- £7.  P.  Ry.  Co.  v.  Harris,  63  Fed.  800; 
Robinson  v.  Roberts  (Okla.)  95  Pac.  246;  Boston  L.  Co.  v.  Organ, 
53  Kan.  386;  Bishop  v.  McHenry,  4  Kan.  App.  525;  Johnson  v. 
Douglass  Co.,  8  Okla.  594;  Wetmore  v.  San  Francisco,  44  Cal. 
294;  Railroad  Co.  v.  Jamieson,  20  Okla.  654;  Eggan  v.  Briggs, 
23  Kan.  710;  So.  Kan.,  etc.,  Co.  v.  Barnes,  66  Pac.  638;  Burley 
V.  Bank,  11  U.  S.  216;  Willoughby  v.  Hall  (Okla.)  90  Pac.  1017; 
McDonald  v.  Carpenter,  11  Okla.  115;  Bank  v.  Frick  (Okla.)  73 
Pac.  949;  Kronberg  v.  Elder,  18  Kan.  150;  Fowler  v.  Osgood,  141 
Fed.  20. 

Turner,  J.  On  April  16,  1903,  Jeajyes  Doughty,  as  receiver 
of  the  Union  Trust  Company  of  Sioux  City,  Iowa,  plaintiff  in 
error,  plaintiff  below,  sued  Jacob  P.  Funk,  defendant  in  error, 
defendant  below,  in  the  District  Court  of  KingiiBher  county  on 
the  following  promissory  note: 

"Peabody,  Kansas,  June  I,  1886.  Elnow  all  men  by  these 
presents  :  That  five  years  after  the  date  hereof,  for  value  re- 
ceived, I  promise  to  pay  to  the  order  of  Shupe,  Tressler  &  Lark, 
the  principal  sum  of  fourteen  hundred  dollars,  lawful  money  of 
the  United  States  of  America,  with  interest  thereon  at  the  rate 
of- seven  per  centum  until  paid,  semiannually,  on  the  first  days  of 
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June  and  December  in  each  year  according  to  the  tenor  of  ten 
interest  coupons  of  fiftv-nine  dollars,  each,  •bearing  even  date 
herewith,  hereto  annexed.  Both  principal  and  interest  coupons 
payable  at  the  Union  Trust  Company,  Philadelphia,  Pa.,  and  if 
default  be  made  in  the  payment  of  any  interest  coupon  or  any  por- 
tion thereof,  then  all  said  principal  and  interest  coupons  shall  at 
the  option  of  the  said  Shupe,  Tressler  4;  Lark  as  the  legal  holder 
thereof,  become  at  once  due  and  paya^e  without  further  notice 
and  the  holder  thereof  may  collect  the  principal  and  interest  at 
once  as  stipulated  on  the  mortgage  made  to  secure  this  note.  All 
appraisement  and  stay  laws  are  hereby  expressly  waived.  The 
prinqipal  and  interest  coupons  are  to  draw  interest  at  12  per  cent, 
per  annum  after  default  of  payment  of  any  interest  coupon  or 
after  maturity.  It  is  further  agreed  and  declared  that  the  notes 
are  made  and  executed  under,  and  are  in  all  req>eot8  to  he  gov- 
erned and  construed  by  the  laws  of  the  state  of  Kansas,  and  is 
given  for  an  actual  loan  of  fourteen  hundred  dollars,  said  loan 
being  secured  by  mortgage  of  even  date  herewith  on  real  estate, 
duly  recorded.  Jacob  P.  Funk.  Donaldson,  Hosmer  &  Co.  Wit- 
nesses:   M.  C.  Donaldson.    E.  M.  Donaldson.'' 

The  petition,  in  eubstance,  states:  That  said  Union  Trust 
Company  is  a  foreign  corporation  under  the  laws  of  Iowa,  That 
theretofore  in  the  district  court  in  the  county  of  Woodbury  in 
said  state  said  Doughty  was  appointed  receiver  of  said  company. 
That  he  is  now  duly  qualified  and  acting  as  such  and  is  authorized 
and  empowered  to  collect  debts  due  and  owing  to  said  company 
and  sue  and  be  sued  and  to  transact  any  and  all  business  necessarj* 
to  close  up  the  business  affairs  of  said  company.  That  on  the 
date  thereof  defendant  made,  executed,  and  delivered  to  the  payees 
therein  said  note,  who  made  thereon  (without  date)  the  following 
statement: 

"For  value  received,  we  hereby  assign  and  transfer  the  within 
note  and  coupons  together  with  all  interest  in  and  right  under 
the  real  estate  first  mortgage  securing  the  same  without  recourse 
to  the  Union  Trust  Company  of  Sioux  City.  [Signed]  Shupe, 
Tressler  &  Lark.'' 

That  plaintiff  "is  the  owner  and  holder  of  said  promissory 
note  as  received  aforesaid.  That  no  part  of  said  principal  or  in- 
terest has  been  paid  as  above  set  out."  and  there  is  now  due  on 
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said  note  $1,671  and  intereet,  and  prayed  judgment.  For 
amended  answer  defendant,  among  other  things,  pleaded  a  gen- 
eral denial,  and  specifically  denied,  'that  James  Doughty,  receiver 
of  the  Union  Tmst  Company  of  Sioux  City,  Iowa,  is  now  the 
owner  and  holder  of  the  note  sued  on  herein.^'  After  reply  there 
was  trial  to  a  jury,  which  resulted  in  a  judgment  for  defendant, 
and  plaintiff  brings  the  case  here  for  reyiew. 

To  maintain  the  issues  on  his  part,  plaintifl,  evidently  for  the 
purpose  of  avoiding  the  bar  of  the  statute  of  limitations,  also 
pleaded  by  defendant,  introduced  in  evidence  the  authentication 
of  Dassler^s  Qen.  St.  Kan.  1901,  p.  i,  and  article  2,  c.  119,  p. 
1623,  authorizing  references  to  sections  in  printed  statutes;  also, 
article  d,  e.  80,  §  21,  p.  932,  and  the  case  of  Mairy  E.  TjO/ne, 
Aim'x,  V.  First  National  Ban^,  6  Kan.  49  oonstruinjj  said  statute, 
and  rested  bis  case.  Thereupon  defendant,  assuming  the  burden 
of  proof  that  plaintiff,  as  receiver,  was  not  the  owner  of  said 
note,  and  that  one  Baxter  was  the  real  party  in  interest,  proved  by 
him,  in  substance:  That  prior  to  this  suit  he  was  a  collector 
and  received  the  note  in  question  from  plaintiff's  attorney  for 
collection;  that  on  April  11,  1903,  he  wrote  a  letter  at  Marion, 
Kan,,  to  defendant, '  threatening  suit  on  said  note,  which  said 
letter  was  introduced  in  evidence;  that  he  thought  it  was  in  the 
summer  of  that  year  when  he  bought  the  note  from  plaintiff 
through  his  attorney  and  took  a  written  assignment  thereof  from 
plaintiff  whicTi  was  not  dated,  and  which  was  within  a  year  "per- 
haps** thereafter  returned  to  plaintiff,  who  inserted,  "Dated  at 
Sioux  City,  Iowa,  August  13,  1903**;  that  he  did  not  have  the 
note  and  could  not  produce  it  for  the  reason  that  he  "presumed** 
it  was  at  Marion,  Kan.;  that  he  did  not  know  whether  he  first 
owned  said  note  before  or  after  this  suit  was  brought,  but,  being 
repeatedly  pressed  by  counsel,  finally  stated:  "To  my  best  recol- 
lection I  did  not.  I  don*t  know  anything  about  that  only  as  a 
recollection.**  The  attorney  for  plaintiff  testified  that  he  had  no 
communication  with  plaintiff  about  this  suit,  but  that  he  received 
all  instruction  with  reference  thereto  from  Baxter,  and  that  after 
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this  suit  was  brought  he  received  said  assignment  of  the  note  in 
question  from  Baxter  and  is  still  in  possession  of  the  same. 

This  was  substantially  all  the  evidence  in  the  case,  and  upon 
it,  as  the  jury  found,  in  substance,  that  plaintiff  was  not  the 
owner  of  the  note  at  the  time  this  suit  was  brought,  but  that 
Baxter  was  the  real  party  in  interest,  and,  as  there  is  evidence 
reasonably  tending  to  support  the  finding,  we  do  not  feel  disposed 
to  interfere  with  it,  unless,  as  is  contended  by  plaintiff^  all  such 
evidence  which  was  objected  to  on  that  ground  by  defendant  at 
the  time  was  improperly  admitted  for  the  reason  that  the  same 
constituted  no  defense.  In  support  of  this  objection,  it  is  urged 
that,  as  the  answer  put  in  issue  plaintiff's  ownership  of  the  note, 
it  should  have  been  verified,  and  as  it  was  not  verified,  said  owner- 
ship could  not  be  questioned.  We  do  not  think  that  the  answer 
was  required  by  the  statute  to  be  verified  to  raise  the  issue  relied 
on.    The  statute  (Wilson^s  Kev.  &  Ann.  St.  1903,  §  4312)  reads: 

^^In  ail  actions,  allegations  of  the  execution  of  written  instru- 
ments and  indorsements  thereon,  of  the  existence  of-  a  cor- 
poration or  partnership,  or  if  any  appointment  or  authority.,  or 
the  correctness  of  any  account  duly  verified  by  the  aflSdavit  of  the 
party,  his  agent  or  attorney,  shall  be  taken  as  true  unless  the 
denial  of  the  same  be  verified  by  the  affidavit  of  the  party,  his 
agent  or  attorney.'^ 

The  copy  of  the  note,  filed  as  an  exhibit  to  the  petition,  shows 
that  it  was  specially  indorsed  by  the  payee  to  the  Union  Trust 
Company.  Suit  thereon  is  brought  by  plaintiff  as  receiver  of  that 
company.  Nothing  appears  by  way  of  indorsement  or  otherwise 
to  indicate  the  ownership  of  plaintiff  therein,  or  that  the  same 
passed  under  his  receivership.  He  alleges  that  ^Tie  is  the  owner 
and  holder  of  said  promissory  note  as  receiver."  This  is  denied 
in  the  answer.  In  an  action  on  an  instrument  thus  specially  in- 
dorsed, brought  by  one  other  than  the  indorsee,  who  alleges  that 
he  is  the  owner  thereof,  an  answer,  which  alleges  that  plaintiff 
is  not  the  owner,  puts  in  issue  his  title,  and  that  too  without  be- 
ing verified  as  required  by  said  section. 

Washington  v.  Hobart,  17  Kan.  275,  was  a  suit  on  four  prom* 
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issory  notes  all  executed  by  the  defendants  Washington  and  Simp- 
son. Two  of  the  notes  were  made  payable  to  the  order  of  A.  L. 
Austin,  and  the  other  two  to  the  order  of  John  Getty.  Plain- 
tiff, Hobart,  claimed  to  be  the  owner  and  holder  of  all  four  notes. 
He  did  not  claim  in  his  petition  that  the  same  were  ever  indorsed 
to  him,  or  to  any  one  else,  or  were  ever  transferred  to  him  or  any 
one  else  by  indorsement,  and  the  copies  attached  as  exhibits  to  the 
petition  did  not  purport  to  have  been  indorsed.  It  simply  alleged 
that  the  notes  had  been  transferred  to  him,  but  how  he  did  not 
state,  but  alleged  himself  to  be  the  owner  and  holder  thereof. 
Defendant's  answer  denied  that  said  notes  were  ever  transferred 
to  him,  and  that  he  was  the  owner  and  holder  thereof.  The  an- 
swer was  not  verified.  The  court  in  construing  the  statute,  supra, 
which  was  Gen.  St.  1868,  p.  650,  §  108,  of  the  Kansas  Code,  said : 

^TJnder  the  pleadings  it  devolved  upon  the  plaintiff  to  prove 
that  he  was  the  owner  and  holder  of  said  notes,  and  as  he  did 
not  do  so  the  verdict  and  judgment  should  have  been  for  the 
defendants.  Ordinarily,  where  a  note  payable  to  order  is  trans- 
ferred, it  is  so  transferred  by  a  written  indorsement  placed  on 
its  back;  and  ordinarily,  when  such  a  note  is  sued  on,  the  plain* 
tiff  inserts  in  bis  petition  an  allegation  of  the  execution  of  such 
indorsement,  and  such  ^allegation*  can  be  put  in  issue  only  by  a 
denial  thereof,  verified  by  afiidavit.  Gen.  St.  p.  650,  §  108.  The 
statute  provides  that.  '*  *  ♦  In  all  actions,  allegations  of 
the  execution  of  written  instruments,  and  indorsements  thereon, 
^  *  *  shall  be  taken  as  true  unless  the  denial  of  the  same 
be  verified  by  the  aflSdavit  of  the  party,  his  agent  or  attorney.*  But 
a  negotiable  promissory  note,  payable  to  order,  as  well  as  every 
other  kind  of  promissory  note,  may  be  transferred  in  this  state 
without  any  indorsement,  or  without  any  wi'itten  instrument,  and 
by  delivery  merely,  and  so  as  to  authorize  the  transferee  to  sue 
in  his  own  name.  Gen.  St.  p.  635,  §  26;  Williams  v.  Norton,  3 
Kan.  295;  McCrum  v.  Corby,  11  Kan.  465,  470.  Therefore,  in 
an  action  on  any  kind  of  a  promissory  note  by  a  person  who  is 
not  the  payee  thereof,  where  the  petition  says  nothing  about  any 
indorsement  thereof,  but  there  is  an  allegation  in  the  petition 
stating  that  the  note  was  duly  transferred  to  the  plaintiff,  and 
that  he  is  now  the  owner  and  holder  thereof,  such  allegation  may 
be  put  in  issue  by  a  pleading  not  verified  by  affidavit.** 
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To  the  same  effect  is  Pattie  v.  Wilson,  25  Kan.  227,  where 
Mr.  Justice  Brewer,  speaking  for  the  court,  said: 

*'The  plaintiff  claimed  as  assignee.  No  written  assignment 
was  shown.  The  defendant  denied  generally  and  denied  specific- 
ally plaintiff's  interest  and  title.  It  is  true,  the  answer  was  not 
verified,  but  only  certain  allegations  are  admitted  by  a  failure 
to  answer  under  oath.  Among  other  things  are  ^allegation  of  the 
execution  of  written  instruments,  and  indorsements  thereon.*  Code, 
§  108.  l^he  execution  of  the  note  and  mortgage  may  be  considered 
as  admitted;  but  an  assignment  of  the  claim,  not  alleged  to  have 
been  in  writing,  is  not  admitted.  A  parol  assignment  could  have 
sustained  the  allegation  in  the  petition,  and  a  parol  assignment 
is  not  admitted  by  failure  to  verify  a  denial.  Wash.  v.  Hobari, 
17  Kan.   275.*' 

Walker  et  ah  v.  Land  Title  &  Trust  Company  et  al.,  59  Kan. 
777,  53  Pac.  476,  was  an  action  by  the  land  company  and  Francis 
Shunk  Brown  to  recover  upon  certain  promissory  notes  executed 
by  Orrin  E.  Walker  and  Loretta  S.  Walker,  and  also  to  foreclose 
a  mortgage  given  by  the  Walkers  to  secure  the  payment  of  the 
notes.  E.  M.  Sheldon  was  the  payee  therein  and  had  indorsed 
them  in  writing  to  the  Supreme  Trustees  of  the  Order  of  Tonti. 
The  plaintiff's  alleged  in  their  petition  that  the  notes  and  mort- 
gages had  been  duly  sold  and  transferred  to  them  by  the  Supreme 
Trustees  of  the  Order  of  Tonti,  but  did  not  aver  that  said  in- 
dorsement was  in  writing,  and  copies  of  the  notes  attached  to  the 
petition  disclosed  no  indorsement  of  the  same  to  them.  The  Walk- 
ers for  answer  filed  a  general  denial  and  a  special  allegation  that 
plaintiffs  were  not  the  owners  and  holders  of  the  notes  and  at 
the  commencement  of  the  suit  had  no  interest  therein.  The  court 
held  that  said  answer  put  in  issue  plaintiff's  title  to  the  notes  and 
mortgage,  and  that  the  burden  of  proof  was  upon  plaintiffs  to  es- 
tablish the  same,  although  said  answer  was  not  verified.  See, 
also,  Morris  v:  Case,  4  Kan.  App.  691.  46  Pac.  54. 

We  are  therefore  coftstrained  to  hold  that  as  the  answer,  al- 
though not  verified,  put  in  issue  plaintiff's  title  to  the  note  and 
cast  the  burden  of  proof  on  him  which  he  did  not  undertake  to 
sustain,  and  as  said  title  was  by  the  verdict  shown  to  be  in  Bax- 
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ter  at  the  time  of  the  commencement  of  the  suit,  by  evidence 
properly  admissible,  said  verdict  must  stand;  but,  if  we  are  mis- 
taken in  what  we  have  said,  plaintiff  could  not  take  advantage 
of  a  failure  to  verify  defendant's  amended  answer  by  an  objec- 
tion to  the  introduction  of  any  evidence  under  it.  Ah  objection 
for  that  reason  should  be  taken  by  motion  to  strike,  or  it  will  be 
considered  waived.  8  Enc.  PL  &  Pr.  206,  says :  "An  objection  to 
a  want  of  verification  of  a  pleading  is  properly  taken  by  motion 
to  strike  ouV' — citing  Warner  v,  Warner,  11  Kan.  121 ;  Otlmare  v. 
Hempetead,  4  How.  Pr.  (N.  Y.^  153;  Fritz  v,  Barnes,  6  Neb.  436; 
Webb  V,  Clark,  2  Sandf.  (N.  Y.)  647;  Indianapolis,  etc..  By.  Co. 
V.  Summers,  28  Ind.  521 ;  VaU  v.  Binehart,  105  Ind.  6,  4  N.  E. 
21H',  Payne  v.  Floumoy,  29  Ark.  500. 

22  Enc.  PI.  &  Pr.  1051,  says: 

'^t  is  usually  held  that  the  fact  that  a  pleading  is  not  prop- 
erly verified,  as  required  by  statute,  is  not  sufficient  to  oust  the 
court  of  its  jurisdiction,  but  is  merely  an  irregularity,  and  that  as 
such  the  objection  may  be  waived,  if  not  raised,  at  the  proper 
time  and  in  the  proper  manner,  and  cannot  be  raised  for  the  first 
time  after  issue  joined.     *    *     ♦*' 

Warner  v,  Warner,  11  Kan.  121,  was  error  to  reverse  a  de« 
cree  of  divorce.  Two  questions  were  involved.  On  the  first  the 
court  held  that  the  petition  was  not  properly  verified,  and  on  the 
second  that,  as  the  plaintiff  had  moved  to  strike  it  for  want  of 
proper  verification,  and  had  also  objected  to  any  testimony  under 
the  petition,  the  former  was  the  proper  practice,  and  in  passing 
said: 

*'This  practice  was  correct.  The  defect  was  not  one  that 
could  be  reached  by  demurrer.  It  could  only  be  reached  by  mo- 
tion,*'— citing  Oilmore  v.  Hempstead  and  Webb  v.  Clark,  supra. 

It  is  unnecessary  to  consider  other  assignments  of  error,  ex- 
cept to  say  that  we  have  not  overlooked  the  action  of  the  court 
assigned  as  error,  in  sending  the  pleadings  out  with  the  jury  when 
they  retired  to  consider  of  their  verdict.  This  we  do  not  think 
reversible  error  in  this  case,  for  more  than  one  reason,  among 
which  is  that  the  action,  although  objected  to,  was  not  excepted  to 
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by  counsel  at  the  time.  But,  aside  from  all  errors,  assigned, 
there  is  another  reason  why  the  judgment  could  not  have  been 
other  than  for  defendant  and  must  be  affinned,  and  that  is  the 
original  note  sued  on  was  not  produced  and  introduced  in  evidence, 
nor  any  eJccuse  offered  for  its  nonproduction  at  the  trial.  This 
was  fatal  to  recovery. 

Sebree  et  al.  v.  Dorr,  9  Wheat.  558,  6  L.  Ed.  160,  was  error 
from  the  Circuit  Court  of  Kentucky.  Dorr  sued  Sebree  and  John- 
son as  assignors  upon  two  promissory  notes  made  to  them  by  the 
Lexington  Manufacturing  company  payable  12  months  after 
date,  one  for  $10,065.88,  and  the  other  for  $311.31.  The  petition, 
after  setting  forth  the  notes,  alleged  the  endoiisement  thereof  to 
plaintiflE,  their  presentment  to  the  Lexington  Manufacturing  Com- 
pany for  payment,  the  refusal  and  protest  for  nonpayment,  the 
commencement  and  prosecution  of  the  suits  to*  final  judgment  and 
execution  against  said  company  for  the  amount  of  the  notes  in  the 
general  court  of  Kentucky,  the  return  upon  the  execution  that  no 
property  could  be  found,  and  due  notice  to  the  defendants..  It  also 
alleged  jurisdiction  in  said  court  of  said  cause,  and  that  in  consid- 
eration of  the  premises  defendants  became  indebted  and  promised 
to  pay  the  amount  of  said  notes  to  plaintiff.  The  cause  came  on 
for  hearing  upon  the  general  issue.  To  support  the  action  the  only 
evidence  introduced  by  plaintiff  was  the  record  of  the  foregoing 
suit,  which  contained  copies  of  the  original  notes  and  the  protests 
by  the  notary.  At  the  close  of  plaintiff's  testimony,  defendants 
moved  for  a  peremptory  instruction,  which  the  court  overruled,, 
and  instructed  the  jury  that  the  record  entitled  plaintiff  to  a  ver- 
dict against  defendants,  to  which  proceeding  the  defendants  filed 
their  bill  of  exceptions  and  brought  the  case  for  consideration  to 
the  Supreme  Court  of  the  United  States.  The  court,  before  pass- 
ing upon  the  question  as  to  whether  the  record  in  the  former  suit 
introduced  by  plaintiff  to  maintain  his  action  in  the  present  ease 
was  sufficient  for  that  purpose,  said: 

"By  the  local  law  of  Kentucky  instruments  of  this  nature  are 
assignable;  and  if  due  and  reasonable  diligence  is  used  by  the  as- 
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signee,  to  procure  payment  from  the  maker,  by  the  speedy  com- 
roeoeement  and  prosecution  of  a  suit  against  him,  and  satisfaction 
cannot  be  obtained  upon  the  judgment  and  execution  insuoh  suit, 
the  assignor  is  responsible  for  the  amount;  but,  with  such  suit, 
no  action  lies  against  the  assignor.  It  is  also  provided  by  the 
statutes  of  Kentucky,  and  the  substance  of  these  statutes  has  been 
incorporated  into  the  rules  of  the  Circuit  Court,  that  no  person 
shall  be  permitted  to  deny  his  signature,  as  maker  or  assignor^  in 
a  suit  against  him,  founded  on  instruments  of  this  nature,  unless 
he  will  make  an  affidavit  denying  the  execution  or  assignment." 

And,  after  in  effect  holding  that  owing,  among  other  things, 
to  ascertain  variances  in  the  notes,  said  record  was  not  sufficient, 
said : 

«m  *  *  There  is  another  objection,  which  is  equally  decisive  in 
this  case.  It  is  that  there  was  no  production  of  the  original  notes, 
nor  any  excuse  offered  to  account  for  the  nonproduction  of  them 
at  the  trial.  It  is  a  general  rule  of  the  law  of  evidence  that  sec- 
ondary evidence  of  the  contents  of  written  instruments  is  not  ad- 
missable,  when  the  orij^nals  are  within  the  control  or  custody  of 
the  party.  Here  no  proof  was  offered  to  show  that  the  origi- 
nal notes  were  impounded,  or  that  they  were  not  within  the  reach 
of  the  process  of  the  court.  Without  such  proof,  the  principles  of 
the  common  law  repudiate  the  introduction  of  copies;  and  copies 
were  all  that  the  record  in  the  most  favorable  view  of  the  plaintiff, 
presented  to  the  court.  But  it  is  said  that  the  statutes  of  Ken- 
tucky, already  referred  to,  dispense  tvith  the  proof  of  the  execution 
of  instruments  of  this  nature  by  the  maker,  and  also  of  assignments 
by  the  assignor,  unless  the  party  will  on  oath  deny  the  signature  and 
the  assignment;  and  that  the  only  object  of  producing  the  originals 
is  to  establish  these  facts.  The  argument  therefore  is  that  the 
statutory  provisions  amount  to  dispensation  with  the  general  rules 
of  evidence  as  to  the  production  of  the  original  notes.  But  to  us 
it  appears  that  the  statutes  of  Kentucky  ought  to  have  no  such  in- 
terpretation. The  object  of  the  Legislature  manifestly  was  to  dis- 
pense witli  the  formal  proof  of  instruments,  where  the  party  would 
not  deny  on  oath  the  fact  of  their  execution.  It  was  thought  in- 
convenient to  suffer  parties  to  take  advantage  of  unexpected  ob- 
jections, and  multiply  delays  by  general  denials,  which  might  often 
spring  up  by  surprise  at  the  trial,  and  thus  load  the  cause  with 
heavy  and  unnecessary  expenses.    But  it  would  be  most  dangerous 
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to  allow  that,  because  the  proof  of  the  execution  of  an  instrument 
was  dispensed  with,  therefore  no  proof  of  its  existence,  or  of  the 
right  of  the  party  to  hold  it  by  assignment,  was  to  be  required. 
The  production  of  the  original  might  still  be  justly  required  to  as- 
ceri;ain  its  conformity  with  the  declaration,  to  ascertain  whether  it 
remained  in  its  genuine  state,  to  verify  the  title  by  assignment  in 
the  plaintiff,  to  trace  any  payments  which  might  have  been  made 
and  indorsed,  and  to  secure  the  party  from  a  recovery  by  a  bona 
fide  holder  under  a  subsequent  assignment.  These  are  important 
objects,  and  to  which  no  wise  Legislature  would  lose  sight  of;  and 
it  is  too  much  to  expect  any  court  of  justice  to  infer,  upon  so  slight 
a  foundation,  the  abolition  of  these  salutary  rules  of  evidence  which 
constitute  the  great  security  of  the  property  and  rights  of  the  citi- 
zens/ We  are  therefore  of  opinion  that  the  records,  however  ad- 
missable,  for  the  purpose  of  showing  due  and  reasonable  diligence 
by  suit,  were  not  legal  evidence  of  the  assignment  of  the  notes,  so 
as  to  dispense  with  the  production  of  the  originals/' 

The  following  cases  support  this  doctrine,  concerning  which 
there  seems  to  be  little  contrariety  of  opinion :  Zsod^  Van  Auken 
V.  Benj,  Homheclcy  11  N.  J.  Ijaw,  178,  25  Am.  Dec.  509;  Brooks 
V.  Mastin,  69  Mo.  58 ;  Pipes  v.  Norton,  47  Miss.  61 ;  Dowden  ei  aL 
v.  Wilson,  71  111.  485;  Wilkins  v.  McOuire,  2  App.  Gas.  (D.  C.) 
488;  Powell  v.  Roach  &  AH.  Esp.  Rep,  (Nisi  Prius)  76;  Brandt  v. 
Foster  et  al,,  5  Iowa,  287;  Albert  Armstrong,  Receiver,  v,  Robert 
P.  Lewis,  14  Minn.  406  (Gil,  308). 

We,  accordingly,  hold  that,  in  the  absence  of  introduction  in 
evidence  of  the  original  note  sued  on,  or,  after  proper  showing,  a 
copy,  there  was  not  sufficient  legal  evidence  upon  which  to  predicate 
a  judgment  for  plaintiff,  and  for  that  reason,  and  for  the  further 
reason  that  we  find  no  error  in  the  record  the  judgment  of  the 
lower  court  is  afiSrmed. 

Dunn,  Hayes,  and  Williams,  J  J.,  concur ;  Kane,  C.  J.,  not  par- 
ticipating. 
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BivBRSiDE  Oil  &  Gas  Co.  v.  Tulsa  Water,  Light,  Heat  & 

Power  Co. 

No.   135.     Opinion  Filed  July  13,  1900. 

(103   Pac.    608.) 

APPEAL  AND  ERROR— Transfer  of  Cause— Method.  A  Judgment  In 
an  action  In  equity  rendered  In  one  of  the  United  States  Courts 
for  the  Indian  Territory  before  the  admission  of  the  state  can- 
not be  brougrht  to  this  court  for  review  after  the  admission  of 
the  state  by  a  proceedinsr  In  error,  but  must  be  brought  by  ap- 
peal under  the  federal  appellate  procedure  put  In  force  In  the 
Indian  Territory  by  Act  Cong.  March  3,  1905,  a  1479,  Sea  12, 
38  Stat.  1081   (U.  S.  Comp.  St.  Supp.  1907,  p.  208>. 

(Syllabus  by  the  Court) 

Error  from  the  United  States  Court  for  the  Western  District  of 
the  Indian  Territory,  at  Tulsa;  William  R.  Lawrence,  Judge, 

Action  by  the  Riverside  Oil  &  Gas  Company  against  the  Tulsa 
Water,  Light,  Heat  &  Power  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Petition  in  error  dismissed. 

Hulette  A,  Aaby,  William  F,  Tucker,  and  John  J.  Shea,  for 
plaintiff  in  error. 

William  T.  Hutchimgs,  Oeo.  A,  Murphrey,  and  Wm.  P,  Z. 
German,  for  defendant  in  error. 

Hayes,  J.  This  is  an  action  for  an  injunction  originally 
brought  in  the  United  States  Court  for  the  Western  District  of  the 
Indian  Territory  at  Tulsa  by  plaintiff  in  error  against  defendant 
in  error.  Trial  in  that  court  resulted  in  a  judgment  dismissing  the 
petition  of  plaintiff  in  error.  Judgment  was  rendered  therein  on 
the  11th  day  of  November,  1907,  before  the  admission  of  the  state. 
Plaintiff  in  error  has  attempted  to  bring  that  judgment  to  this 
<X)urt  for  review  by  proceeding  in  error  filed  herein  on  April  10, 
1908.  ' 

Defendant  in  error  objects  in  its  brief  to  the  jurisdiction  of 
this  court  to  review  by  this  proceeding  the  judgment  of  the  trial 
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court.  The  question  presented  by  the  contention  of  defendant  in 
error  has  been  several  times  before  this  court  for  consideration, 
and  it  has  been  several  times  held  that  the  federal  appellate  pro- 
cedure in  force  in  the  Indian  Territory  prior  to  the  admission  of 
the  state  governs  and  controls  proceedings  for  the  review  of  judg- 
ments rendered  in  the  court  of  that  territory  before  the  admission 
of  the  state.  Moberly  v.  Both,  23  Okla.  856,  102  Pac.  182 ;  Kelley 
V.  McCombs  et  al  23  Okla.  867,  102  Pac.  186.  In  Parks  v.  City  of 
Ada  (decided  at  this  term  of  the  court),  cmie,  p.  168,  103  Pac.  607, 
the  question  here  presented  was  directly  passed  upon,  and  it  was 
therein  held  that  a  judgment  rendered  in  one  of  the  United  States 
Courts  for  the  Indian  Territory  prior  to  the  admission  of  the 
state,  from  which  no  appeal  had  been  taken,  could  not  be  brought 
to  this  court  for  review  by  a  proceeding  in  error  with  petition  in 
error  and  transcript,  but  must  be  brought  here  under  the  federal 
appellate  procedure  put  in  force  in  the  Indian  Territory  by  the 
act  of  Congress  approved  March  3,  1905  (Chapter  1479,  §  12,  33 
Stat.  1081  [U.  S.  Comp.  St.  Supp.  1907,  p.  208]). 

Under  the  rule  of  the  foregoing  cases,  this  cause  must  be  dis- 
missed, and  it  is  so  ordered. 

Dunn,  Turner  and  Williams,  JJ.,  concur;  Kane,  C.  J.,  not 
sitting. 


Bristow  v.  Carbiger  et  al. 

No.  195.     Opinion  Filed  July  13,  1900. 

(103   Pac.    596.) 

LANDLORD  AND  TENANT— Right  to  Crops— Tenancy  at  8uffarano«. 
Where,  on  appeal  from  an  order  dissolving  a  temporary  Injunc- 
tion, the  facts  were  that  defendants  were  holdlngr  over  under  a 
lease  establishing  a  tenancy  at-will,  and  as  such  were  tenants 
at  sufferance,  and.  that  while  so  holding,  and  after  their  orop 
had  matured,  they  were  dispossessed  hy  the  landlord  with  the 
aid  of  the  Indian  agent,  held,  that  a  parol  reservation   of  said 
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crop  by  a^eement  with  the  landlord  prior  to  beinsr  thus  dis- 
possessed was  good  and  operated  as  a  constructive  severance 
thereof  and  gave  to  said  tenants  the  right  of  ingress  and  egress 
to  cut  and  carry  the  same  away,  and  that  the  trial  court  did  no^ 
abuse  its  discretion  in  dissolving  a  temporary  injunction  sued 
out  by  a  lessee  put  in  possession  by  the  landlord  subsequent 
to  said  reservation  and  before  said  crop  was  removed  by  said 
tenants,  restraining  them  from  entering  upon  the  premises  for 
the  purpose  of  removing  said  crop. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cod  County;  A.  T,  West,  Judge, 

Action  by  A.  J.  Bristow  against  J.  W.  Carriger  and  James 
Carriger.  Judgment  for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

E.  E.  Mclnnis,  for  plaintiff  in  error,  citing:  Ison  v.  Cornett, 
25  Ky.  L.  Rep.  366;  Craig  v.  Van  Bibber,  100  Mo.  584;  Searcy  v. 
Hunter,  81  Tex.  644;  8  A.  &  E.  Enc.  Law  (2d  Ed.)  303,  note  6, 
329;  Lindsey  v,  Winona,  etc.,  Co,,  43  Am.  Rep.  228;  Phillips  v, 
Keysaw,  7  Okla.  674:  Pilgrim  v.  Beck,  69  Fed.  895;  Carlisle  p^ 
Kilbrew  (Ala.).  6  L.  R.  A.  617;  Altes  v.  Hinhler,  36  111.  275; 
McOinnis  v.  Femandes,  135  111.  69 ;  Rowell  v,  Klein,  44  Ind.  290 ; 
Cincinnati  v.  White,  6  Pet.  (U.  S.)  431;  Parryman  v.  Cunning- 
ham, 16  Okla.  94;  Barnes  v,  Newton,  5  Okla.  428;  Woodruff  v. 
Wallace,  3  Okla.  355;  Bouvier,  Law  Die,  title  Emblements,  and 
cases  cited ;  Baker  v.  Mclnturff,  45  Mo.  App.  505. 

J,  R.  Wood  and  J.  0.  Ralls,  for  defendants  in  error,  citing: 
24  Cyc.  906;  Thompson  v.  Christies  et  td,,  11  L.  R.  A.  236;  Tuttle 
V  Jackson,  6  Wend.  213;  Jackson  v.  Sharp,  9, John,  713;  Patter- 
son V.  De  la  Ronde,  8  Wall.  292 ;  Lcvinz  v.  Will,  1  Dall.  430. 

TuBNER^  J.  From  an  order  of  the  district  court  of  ^Coal 
county  dissolving  a  temporary  injunction  issued  at  chambers  here- 
in on  October '5,  1905,  by  the  Judge  of  the  United  States  Court 
for  the  Indian  Territory,  Central  District,  at  Atoka,  restraining  J. 
W.  Carriger  and  James  Carriger,  defendants  in  error,: defendants 
below,  their  agents,  servants,  etc.,  from  going  on  the  premises  set 
forth  in  the  complaint  or  removing  therefrom  any  portion  of  the 
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crop  raised  by  them  thereon  that  year,  A.  J.  Brietow,  plaintiff  in 
error,  plaintiff  below,  prosecutes  this  appeal,  and  assigns  and  re- 
lies upon  21  alleged  errors  as  grounds  for  reversal.  After  demur- 
rers were  filed  to  the  complaint  and  answer,  and  before  they  were 
passed  upon,  the  cause  was  by  consent  referred  to  a  special  master 
to  take  proof  and  report  upon  the  issues  of  fact  and  of  law,  which 
he  did  December  9,  1905,  and  which  said  report  was  by  the  court 
approved  and  the  order  appealed  from  .entered.  As  the  respective 
demurrers  search  the  record,  and  plaintiff  would  profit  nothing 
thereby,  we  will  pass  the  contention  that  the  court  erred  in  over- 
ruling plaintiff's  demurrer  to  defendants'  answer  and  proceed  to 
determine  the  cause  upon  its  merits,  which  are  best  reached  by 
considering  his  assignment  that  the  order  of  the  court  dissolving 
the  temporary  injunction  is  contrary  to  law.  As  the  dissolving  of 
an  injunction,  like  the  granting  of  it,  is  a  matter  largely  within 
a  sound  judicial  discretion  to  be  determined  by  the  facts  in  each 
particular  case  and  as,  except  in  case  of  manifest  abuse  or  a  clear 
showing  of  error  on  the  part  of  the  trial  court,  this  court  will 
not  interfere  with  that  discretion.  (Am.  &  Eng.  Bnc.  of  Law, 
424.)  The  question  for  us  to  determine  is  whether,  under  all  the 
facts,  the  trial  court,  in  dissolving  the  injunction  and  entering 
the  order  complained  of,  exercised  a  sound  judicial  discre- 
tion.    If  so,  we  must  sustain  the. order. 

The  evidence  tends  to  prove,  as  found  by  the  master:  That 
the  lands  set  forth  in  the  complaint  are  a  part  of  the  allotment  of 
Newton  T.  Tiner,  a  citizen  of  the  Choctaw  Nation ;  that  on  Febru- 
ary 11,  1904,  Tiner  for  value  leased  said  land  to  defendants 
for  a  term  of  three  years  from  January  1,  1904;  that  said  lease 
was  recorded  July  2  1904;  that  they  took  possession  under  said 
lease  and  raised  and  harvested  a  crop  on  said  land  that  year;  that, 
while  thus  in  possession  of  said  lands,  said  Tiner  made  a  lease 
thereof  to  plaintiff  dated  August  6,  1904,  who  recorded  it  August 
11,  1904;  that  on  December  29,  1904,  plaintiff  served  on  defend- 
ants a  Written  notice  to  quit  and  deliver  possession  of  said  land 
to  him,  and  on  their  failure  to  do  so,  on  April  1,  1906,  brought 
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suit  in  ejectment  against  them  for  possession  thereof  in  the  United 
States  Court  at  Atoka;  that  some  time  in  August,  1905,  plaintiff 
joined  said  Tiner  in  complaint  to  the  United  States  Indian  agent 
for  the  Union  agency  that  defendants  were  unlawfully  withhold- 
ing said  land  from  him ;  that  thereupon  said  agent  investigated  the 
case  and  infonned  defendants  at  their  home  a  short  time  there- 
after that  their  lease  was  invalid  whereupon  Tin^r,  who  was  present 
at  the  interview,  told  defendants  that  they  could  have  the  crops 
then  growing  on  said  place;  that  thereafter  on  September  16, 
1905,  said  Indian  agent  dispossessed  defendants  of  said  land  and 
placed  Tiner  in  possession  thereof,  be  making  no  claim  to  the  crop 
balonging  to  defendants,  who,  prior  to  that  time,  had  gathered  a 
part  of  it,  and  on  October  5,  1905,  while  continuing  so  to  do, 
plaintiff,  being  in  possession  of  said  land  imder  Tiner,  dismissed 
his  said  suit  in  ejectment  and  by  the  order  dissolved,  restrained 
defendants  from  coming  on  said  land  and  harvesting  the  remainder 
of  said  crop,  alleging  himself  to  be  the  owner  thereof. 

Plaintiff^s  theory  of  this  case,  in  effect,  is  that  as  the  crop 
was  a  part  of  the  freehold  at  the  time  he  took  possession  thereof, 
and  the  same  being  within  his  close,  he  has  a  right  to  invoke 
the  injunctive  aid  of  the  court  to  protect  his  property  rights 
therein  against  repeated  trespasses,  to  compensate  him  in  damages 
for  which  he  has  no  adequate  remedy  at  law,  owing  to  the  insol- 
vency of  defendants.  There  might  be  some  ground  for  equitable 
interference  were  he  the  owner  or  possessed  of  an  interest  in  the 
property ;  but  he  is  not.  It  is  insisted  that  the  lease  under  which 
defendants  entered  is  void  in  virtue  of  that  section  of  the  Atoka 
agreement  set  forth  in  Act  June  28,  1898,  c  617,  §  29,  30  Stat. 
507,  which  reads: 

"Every  lease  which  is  not  evidenced  by  writing,  setting  out 
specifically  the  terms  thereof,  or  which  is  not  recorded  in  the 
clerk's  ofBce  of  the  dnited  States  Court  for  the  district  in  which 
the  land  is  located,  within  three  months  after  the  date  of  its  exe- 
cution, shall  be  void,  and  the  purchaser  or  lessee  shall  acquire 
no  rights  whatever  by  an  entry  or  holding  thereunder.^* 

Conceding  this  to  be  true,  defendants  in  possession  under  the 
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same  were  tenants  at  will,  not  only  by  virtue  of  Mansf.  Dig.  § 
3380  (Ind.  T.  Ann.  St.  1899,  §  2314),  which  reads: 

"AH  leases,  estates,  interests  of  freeholds,  or  lease  of  years, 
or  any  uncertain  interest  of,  in,  to  or  out  of  any  messuages,  lands 
or  tenements,  made  or  created  by  livery  or  seizing  only,  or  by 
parol,  and  not  put  in  writing  and  signed  by  the  parties  so  mak- 
ing or  creating  the  same,  or  their  agents  lawfully  authorized  by 
writing,  shall  have  the  force  and  eftect  of  leases  or  estates  at  will 
only,  and  shall  not,  either  in  law  or  equity,  be  deemed  or  taken 
to  have  any  other  or  greater  eflFect  or  force  than  as  leases  not  ex- 
oeeding  the  term  of  one  year'' — 

but  also  by  authority  of  a  long  line  of  adjudicated  cases,  among 
which  is  Brockicay  v.  Thomas,  36  Ark.  518,  and  Rogers  v.  HUl, 
3  Ind.  T.  562,  64  S,  W.  536.    In  the  latter  the  court  said: 

"It  has  been  uniformly  held  that  possession  under  an  invalid 
conveyance  or  contract  of  sale  creates  a  tenancy  at  will,  and, 
where  a  tenant  goes  into  possession  under  an  invalid  lease,  his 
tenancy  at  its  inception  is  merely  a  tenancy  at  will.  Hall  v, 
Wallace,  88  Cal.  434,  26  Pac.  360;  Packard  v.  Railroad  Co.,  46 
111.  App.  244;  Lehman  v.  Nolting,  56  Mo.  App.  549;  Howard 
V.  Merriman,  5  Ciish.  (Maf«.)  563;  Mcintosh  v.  Lee,  57  Iowa, 
356,  10  'N\  W.  896.'' 

See,  also,  18  Am.  &  Eng.  Enc.  of  Ijaw.  p..  184,  note  7,  and 
oases  cited. 

How  this  tenancy  at  will  thus  established  was  terminated, 
if  at  all,  plaintiff  does  not  suggest.  It  is  clear,  however,  that,  as 
such  tenancy  is  terminable  by  any  act  of  ownership  on  the  part 
of  the  landlord  inconsistent  with  the  nature  of  the  estate  (18 
Am.  &  Eng.  Enc.  of  Law,  187),  if  the  making  of  the  lease  to 
plaintiif  had  no  such  effect,  the  same  was  brought  about  by 
the  expiration  of  defendant's  term  of  one  year  under  their  lease 
after  which  their  holding  over  up  to  the  time  they  were  dispos- 
sessed by  the  Indian  agent  amounted  to  a  mere  tenancy  at  suffer- 
ance.   Hanxhurst  v.  Lobree,  38  Cal:  563. 

That  being  true,  the  question  necessary  for  us  to  determine 
is:  Who  was  entitled  to  this  crop  as  emblements  as  between  the 
defendants  and  the  landlord  Tiner,  at  the  time  of  the  termination 
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of  such  tenancy  by  the  entry  of  said  landloT'd  upon  the  land? 
Bingham,  Real  Prop.  539,  lays  down  the  rul^  thus: 

*'It  seems  to  be  accepted  as  a  general  rule  of  the  common  law 
that  when  the  tenant  sows  or  plants  his  crop,  if  it  is  not  possible 
for  him  to  know  that  his  ^tate  will  terminate  before  the  crops 
can  ripen,  and  it  does  terminate  before,  he  shall  have  the  right 
to  harvest  and  secure  the  crop  in  its  maturity." 

From  which  it  would  seem  that,  where  a  tenant  sows  or 
plants  a  crop,  and  it  was  possible  for  him  to  know,  as  in  this  case, 
that  his  estate  would  terminate  before  the  crop  could  ripen,  he 
shall  not  be  entitled  to  emblements,  and  it  has  been  so  held  |in 
Miller  v.  Cheney  et  aL,  88  Ind.  446,  and  Thomas  v.  Noel,  81  Ind, 
382.     In  the  latter  case  the  court,  in  its  syllabus,  say: 

"The  law  favors  the  right  of  one  who  sows  to  reap;  but,  if 
lie  knows  he  cannot  reap  before  the  expiration  of  his  right  of 
possession,  he  sows  at  his  peril.     ♦     ♦     ♦'* 

Thus  to  our  minds  it  is  clear  that,  in  the  absence  of  any  con- 
tract or  understanding  to  the  contrary  between  Tiner  and  defend- 
ants, Tiner  would  have,  been  entitled  to  this  crop  as  emblements 
upon  the  termination  of  such  tenancy  by  his  re-entry  upon  the 
land  with  the  aid  of  the  Indian  agent;  but  the  proof  shows  that 
prior  to  that  time,  and  before  the  Indian  agent  had  put  him  in 
possession,  Tiner  and  defendants  by  express  agreement  reserved 
this  crop  to  defendants,  and  it  now  becomes  our  duty  to  deter- 
mine the  validity  of  that  reservation.  That  the  same  was  a  proper 
subject  of  reservation,  and  that  said  reservation  operated  as  lo 
said  matured  crop  as  a  constructive  severance  thereof,  is  sup- 
ported by  authority.  In  Backenstoss  v.  Stahler's  Adm'rs,  33  Pa. 
261,  75  Am.  Dec.  592,  trover  was  brought  by  the  administrators 
against  Backenstosg  for  a  quantity  of  wheat,  rye,  and  straw.  As 
such  administrators,  plaintiffs  had  sold  the  real  estate  of  their 
intestate,  under  proceedings  in  partition,  and  defendant  had  be- 
come its  purchaser.     One  of  the  conditions  of  the  sale  was: 

"All  straw  from  the  winter  grain  now  in  the  ground  shall  re- 
main on  the  premises  (except  two  ton)  and  the  vendors  shall  reserve 
the  right  to  take  firewood  for  the  two  families  now  living  on  the 
premises,  until  said  2d  day  of  April,  and  five  cords  besides,  to  be 
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taken  away  on  or  before  the  time  of  possession  given.  The  above- 
mentioned  straw  shall  be  long  straw,  thrashed  with  flails.^ 

At  the  time  of  the  sale  plaintiifs  gave  verbal  notice  that  the 
whole  of  the  crop  of  grain  in  the  ground  was  reserved  except  four 
bushels,  ,which  the  purchaser  was  to  take  for  harvesting  and 
threshing  in  case  he  should  choose  to  cut  the  grain.  On  the  trial 
plaintiffs  offered  proof  that,  after  the  written  conditions  of  sale 
were  read,  the  crier  publicly  announced  that  the  grain  sown  on 
the  place  after  the  death  of  the  deceased  was  not  sold  but  re- 
served, and  that  the  purchaser  understood  it,  but  that  the  same 
was  inadvertently  omitted  from  the  writing.  The  Supreme  Court 
held  the  evidence  properly  admissible,  that  the  reservation  was  a 
good  one,  and  operated  as  Fuch  severance  as  prevented  the  grain 
from  passing  as  realty  on  a  sale  of  the  premises;  and,  further,  that 
such  reservation  gave  the  right  to  enter,  cut,  and  carry  away  the 
gitiin  which,  if  wrongfully  taken  by  the  vBndee,  "trover  would 
lie/' 

In  Baker  v.  Jordan,  3  Ohio  St.  438,  it  was  held  that  a  grow- 
ing crop  of  com  might  be  reserved  by  parol  from  the  operation 
.  of  a  deed  for  the  land  whereon  it  gi^ows.  See,  also,  Johnson  Ora- 
bow  V.  Williams  McCracken  et  ux.,  23  Okla.  612,  102  Pac.  84. 

From  all  of  which  we  are  constrained  to  believe,  and  shall 
so  hold,  that  the  title  to  the  crop  in  controversy  never  passed 
from  defendants  to  Tiner,  much  less  to  plaintiff,  who  afterwards 
took  possession  of  the  premises  under  Tiner. 

We  are  therefore  of  the  opinion  that  as  by  virtue  of.  said  res- 
ervation defendants  had  leave  of  ingress  and  egress  to  cut  said 
crop  and  carry  the  same  away,  and  as  plaintiff  had  not  right, 
title,  or  claim  thereto,  the  chancellor  did  not  abuse  his  discretion 
in  dissolving  the  temporary  injunction  and  entering  the  order, 
and  for  that  reason  the  judgment  of  the  lower  court  is  affirmed. 

Dunn,  Hayes,  and  Williams,  J  J.,  concur;  Kane,  C.  J.,  not 
participating. 
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No.  505.     Opinion  Filed  Julv  IS.  1909. 

(108   Pac.    618.) 

RAILROADS— Proceedings  to  Require  Establiehment  of  Depot — 
Revisiw— Harmless  Error.  AdmlBBlon  of  incompetent  evidence 
in  a  proceeding:  before  the  State  Corporation  Commission  to  re* 
quire  a  railway  company  to  establish  and  maintain  a  depot  and 
agent  at  one  of  its  stations  is  not  fa*ound  for  reversal  of  an 
order  requirlngr  such  facilities  and  service,  where  the  action  of 
the  commission  is  supported  by  other  sufficient  competent  evi- 
dence 

CORPORATION  COMMISSION— Orders— Appeal— Presumptions 
and  Burden  of  Proof.  On  appeal  from  an  order  of  the  Corpor* 
ation  Commission,  the  presumi^tion  obtains,  by  reason  of  section 
22,  art  9  of  the  Constitution,  that  the  order  is  reasonable,  Just, 
and  correct,  and  he  who  complains  on  appeal  of  such  order  has 
upon  him  the  burden  of  establishing  the  unreasonableness,  un- 
justness,  or  Incorrectness  of  such  order,  which  he  may  do  by 
showing  that  the  unreasonableness  of  the  order  appears  affirma- 
tively from  the  facts  as  certified  by  the  commission,'  or  that  it 
is  shown  by  evidence  in  the  record,  upon  which  the  commission 
failed  to  make  findings  of  fact,  or  upon  which  the  commission 
erroneously  found  the  facts. 

RAILROADS— Establishment  of  Depot— Reasonableness.  P.  is  a 
prepay  freight  station  on  a  line  of  railway,  about  2  1-2  miles 
from  a  regular  station  on  one  side  and  about  8  miles  from  a 
regular  station  on  the  opposite  side.  It  has  a  population  of 
750  people,  and  its  corporate  limits  are  surrounded  by  a  set- 
tlement consisting  of  250  people.  The  railway  company  also 
stopped  its  passenger  trains  at  said  station  to  permit'  passen- 
gers to  depart  from,  and  to  receive  passengers  on,  its  trains. 
The  earnings  of  the  company  from  the  business  at  such  station 
we  specifically  accounted  for  at  an  amount  exceeding  $800  per 
montli,  and  it  was  shown  that  other  earnings  were  derived  by 
the  company  from  business  at  said  station,  the  exact  amount 
of  which  was  not  shown,  and  that  the  amount  of  business  at 
said  station  would  be  increased  by  establishing  and  maintain- 
ing a  depot  and  agent  Upon  these  facts  the  Corporation  Com- 
mission made  an  order  requiring  the  railway  company  to  es- 
tablish and  maintain  a  depot  and  agent  at  P.  In  opposition 
thereto,  the  railway  company  introduced  evidence  showing  that 
such  an  order  would  require  an  additional  expense  of  f400  or 
$500  to  build  a  suitable  depot  and  would  require  the  employ- 
ment of  an  agent,  but  failed  to  show  the  expense  of  such  agent. 
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and  failed  to  introduce  any  other  evidence  to  show  that  the 
maintenance  of  such  depot  and  agent  could  be  made  by  the 
company  only  at  a  loss.  H«ld,  that  such  evidence  was  insuffi- 
cient to  overcome  the  presumption  of  reasonableness  and  Just- 
ness of  the  order  of  the  commission. 

(Syllabus  by  the  Court) 

Appeal  from  the  State  Corporation  Commission. 

Proceedings  by  the  State,  before  the  State  Corporation  Com- 
mission, to  compel  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany to  establish  a  depot  and  agent  at  the  town  of  Phillips.  The 
commission  ordered  the  depot  established,  and  the  railway  com- 
pany appeals.    AflSrmed. 

Clifford  L,  Jackson  and  W.  R.  Allen,  for  appellant,  citing: 
Railroad  Co,  v.  State  (Ark.)  106  S.  W.  960,  963;  Railroad  Co. 
r.  Adcod',  52  Ark.  406,  410 ;  State  ex  rel,  v.  Railroad  Co,  (Minn,) 
Ji9  N.  W.  510,  Idem,  91  N.  W.  465;  Railway  Co.  v.  State  ex  rel. 
(Neb.)  103  N.  W.  1087;  State  v.  Railway  Co.,  87  Iowa,  644; 
Railroad  Co.  v.  People,  152  111.  230;  People  ex  rel.  v.  Railroad 
Corners  (N.  Y.)  63  N.  E.  163;  Railroad  Com'rs  v.  Railroad  Co. 
(Texas)  38  S.  W.  750;  Railroad  Co.  v.  Tidewater  Ry.  Co.  (Va.) 
52  S.  E.  852,  855;  Railroad  Com'rs  v.  Oregon,  etc.,  Co.,  17  Ore. 
65;  Atlantic,  etc..  Co.  v.  N.  Car.  Railroad  Com.,  206  U.  S.  20; 
Railroad  Co.  v.  Smith,  173  U.  S.  684;  Smith  v.  Ames,  169  U.  S. 
446. 

Charles  West,  Atty.  Gen.,  and  George  A.  Henshaw,  Asst.  Atty. 
Gen.,  for  the  State,  citing:  Railroad  Co.  v.  Gill,  U.  S.  6:)4; 
Railroad  Co.  v.  State  (Fla.)  5  South.  833;  Morgan's  etc..  Co.  v. 
Railroad  Com'rs  (La.)  33  South.  214;  Railroad  Co.  v.  Toinhins, 
176  TJ.  S.  172;  Jacobson  v.  Railroad  Co.  (Minn.)  74  N.  W.  893; 
Fairbanks  v.  U.  S.,  181  TJ.  S.  283 ;  Kamas  v.  Colorado,  206  U.  S. 
91;  Interstate  Commerce  Commission  v.  Louisville  dc  Nashville 
R.  R.  Co.,  73  Fed.  410;  Western  N.  Y.  &  P.  R.  R.  Co.  v.  Penn- 
sylvania  Refining  Co.,  137  Fed.  343;  L.  &  N.  R.  R.  Co.  v.  Inter- 
state R.  R.  Co.,  107  Va.  225,  bottom  of  page  227;  Standard  Oil 
Co.  V.  Commonwealth,  104  Va.  683 ;  Steene^rson  v.  Great  Northern 
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By.  Co.,  72  N.  W.  713  (Minn.) ;  G.,  C.  <&  S.  F.  By.  Co.  v.  Bowland, 
38  S.  W.  750,  last  page  of  opinion   (Texas). 

Hayes,  J.  This  is  an  appeal  from  an  order  of  the  Cor- 
poration Commission  ordering  and  directing  appellant  to  establish 
and  maintain  a  depot  and  agent  at  the  town  of  Phillips  on  its 
line  of  railway  in  Oklahoma.  The  order  appealed  from  was 
made  by  the  commission  after  a  hearing  upon  the  petition  of  ap- 
pellee at  which  b«th  parties  introduced  evidence  in  support  of 
their  respective  contentions.  The  facts  found  by  the  commission 
upon  which  it  based  its  order  are,  omitting  the  caption  and  pre- 
liminary statements,  as  follows: 

**The  ease  was  heard  by  the  commission  September  18,  1908, 
and  it  appears  from  the  evidence  that  the  town  of  Phillips  is 
about  2%  miles  from  Lehigh  and  about  3  miles  from  Coalgate. 
The  evidence  further  discloses  that  Phillips  is  a  town  of  about 
750  people,  and,  with  the  settlement  adjoining  the  town  just  on 
the  south  side  of  the  corporation,  there  is  approximately  1000 
people.  It  is  further  shown  that  the  defendant  maintained  an 
agent  at  the  town  of  Phillips  for  probably  18  months  for  the 
purpose  of  facilitating  the  company^s  business,  in  the  switching 
of  coal,  which  seems  to  have  been  concentrated  at  that  point. 
The  defendant  also  maintained  a  small  depot  which  has  been  dis- 
continued^ as  such,  and  the  commission  further  finds  that  there  is 
considerable  business  at  the  town  of  Phillips,  and  that  goods  arc 
unloaded  only  when  the  consignee  is  present  to  receipt  for  the 
same  and  often  carried  by  three  or  four  times,  and  that  the  pat- 
rons of  th^  defendant  are  greatly  inconveniepced  and  put  to  un- 
necessary expense.  In  view  of  the  fact  that  this  town  is  used  as 
a  concentration  point  for  the  shipment  of  coal,  it  appears  that  the 
defendant  could  maintain  an  agent  at  the  town  of  Phillips  without 
a  great  additional  expense.^' 

At  the  hearing,  counsel  for  the  Corporation  Commission  pro- 
pounded the  following  question  to  one  of  the  witnesses  for  pe- 
titioner, to  wit: 

^^Couldn't  the  railroad  company  take  one  of  their  men  that 
they  are  using  at  Coalgate  and  let  him  perform  a  part  of  the 
work  that  he  is  now  performing  at  Lehigh  or  Coalgate  and  put 
you  an  agent,  thereby  increasing  the  capacity  of  the  depot  a  little 
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to  accommodate  the  town  of  that  size  without  any  expense  to  the 
railroad  company?*' 

The  witness  answered: 

"The  people  of  Phillips  have  been  discussing  that  matter  with 
me  for  the  last  week  or  10  days,  and  several  of  them  have  ex- 
pressed themselves  as  being  of  that  opinion;  that,  if  one  of  the 
men  used  at  Lehigh  for  the  billing  out  of  coal  that  is  yarded  and 
shipped  at  Phillips  was  placed  at  Phillips,  there  would  be  very 
little  extra  expense  to  the  company.*' 

To  this  question  and  answer  appellant  objected  and  moved 
to  strike  same  from  the  record,  which  was  overruled  by  the  com- 
mission, and  this  action  of  the  commission  constitutes  the  first 
assignment  urged  by  plaintiff.  But  we  are  relieved  from  the  ne- 
cessity of  passing  upon  the  competency  of  this  evidence  by  the 
admission  of  the  counsel  for  the  Corporation  Commission  in  his 
brief  that  the  question  and  the  answer  thereto  are  incompetent; 
but  it  does  not  necessarily  follow  that,  because  of  this  confession 
of  error,  the  order  of  the  commission  should  be  reversed,  for,  if 
the  order  is  supported  by  other  sufficient  competent  evidence,  the 
error  of  the  commission  in  admitting  this  evidence  is  without  in- 
jury to  appellant.  Norfolk  &  W.  Ry.  Co.  v.  Tidewater  Ry.  Co., 
105  Va.  129,  52  S.  E.  852. 

Appellant  insists  that  the  foregoing  facts  and  reasons,  certi- 
fied by  the  commission  in  the  record  as  the  facts  and  reasons  upon 
which  the  order  appealed  from  is  based,  are  not  supported  by 
the  evidence.  An  examination  of  the  record  discloses^  that  some 
of  the  facts  and  reasons  found,  made,  and  certified  by  the  com- 
mission require  modification  in  order  to  conform  to  the  evidence, 
and  some  are  unsupported  by  any  competent  evidence.  The  com- 
mission found  that  the  railway  company  for  some  time,  probably 
a  period  ci  18  months,  maintained  an  agent  at  the  town  of 
Phillips  for  the  purpose  of  facilitating  the  companjr^s  business  in 
switching  coal,  which  was  concentrated  at  that  point.  This  find- 
ing is  inaccurate  and  misleading  unless  read  in  connection  with 
the  evidence.  There  are  several  coal  mines  in  the  vicinity  of  the 
town  of  Phillips  from  which  the  coal  is  gathered  and  concentrated 
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in  the  assembliDg  yards  of  the  company  at  Phillips.  From  these 
yards  the  coal  is  shipped  over  railway  tracks  other  than  the  main 
line  of  the  company  to  the  town  of  Lehigh  or  Coalgate^  and  from 
there  to  the  points  of  destination.  For  a  time  the  railway  com- 
pany kept  at  Phillips  an  employee,  who^  as  operator^  helped  to  di- 
rect the  assembliDg  of  this  coal  and  the  shipping  of  the  same  ont 
to  the  different  points  of  destination,  but  this  employee  never  acted 
as  an  ^'agenf'  of  the  company  at  the  town  of  Phillips  in  the 
sense  that  term  is  generally  used  and  understood  in  connection 
with  the  operation  of  a  railway.  He  was  never  authorized  and 
did  not  receive  freight  for  transportation,  and  did  not  collect  or 
receive  moneys  for  the  company  or  sell  tickets  to  passengers  who 
entered  the  company's  trains  from  that  town.  The  passenger 
trains  of  the  company  stop  each  day  at  Phillips,  and  passengers 
to  and  from  that  point  are  permitted  to  depart  from  or  enter  the 
appellant's  trains.  At  the  time  appellant  acquired  its  property 
in  Phillips,  it  acquired  a  two-room  building,  one  room  of  which 
was  converted  into  a  storage  room  for  the  company,  and  the  other 
room  was  prepared  as  a  waiting  room  where  passengers  who  came 
to  the  company's  railway  for  the  purpose  of  departing  on  its  trains 
were  permitted  to  wait  ai^d  protect  themselves  from  the  weather; 
but  this  building  has  never  been  maintained  as  a  depot  to  the 
extent  that  freight  was  received  thereat  and  passengers'  tickets 
soli 

The  fact  foimd  or  reason  assigned  in  tl)e  last  sentence  of  the 
commission's  findings  to  the  effect  that,  ^%  view  of  the  fact  that 
this  town  is  used  as  a  concentration  point  for  the  shipiHent  of 
•coal,  it  appears  that  the  defendant  could  maintain  loi  agent  at 
the  town  of  Phillips  without  great  additional  expense/'  is  unsup- 
ported by  any  competent  evidence.  The  only  evidence  in  the 
record  tending  to  support  this  finding  is  the  evidence  previously 
B*>t  out,  admitted  by  counsel  for  the  commission  to  be  incompe- 
ient.  On  the  other  hand,  officers  of  the  company  who  have  charge 
of  operating  this  portion  of  the  company's  railway  system  testify 
^hat  a  depot  and  an  agent  cannot  be  maintained  at  the  tovm  of 


Digitized  by  CjOOQIC 


336      SUPREME  COURT  OF  OKLAHOMA. 

Missouri.  K.  &  T.  Ry.  Co.  v.  State. 

Phillips  without  requiring  an  additional  employee  to  those  re- 
quired as  the  road  is  now  operated.  They  further  testify  that 
the  coal  which  is  assembled  in  the  yard  at  Phillips,  is  not  now, 
and  would  not  be  if  a  depot  was  maintained  at  that  point,  billed 
and  shipped  from  that  point,  but  that  the  same  is  brought  into 
Lehigh  or  Coalgate  over  tracks  of  the  mining  company,  and 
not  upon  the  line  of  a  railway  company,  and  is  billed  and 
shipped  from  those  points,  and  that  this  practice  would  be 
continued  if  an  agent  was  established  at  Phillips,  and  that 
the  same  number  of  employees  now  required  at  the  company's  sta- 
tions at  Lehigh  and  Coalgate  would  be  required  after  the  establish- 
ment of  an  agent  at  Phillips,  and  that  the  company  had  ^ideav- 
ored  by  placing  an  employee  at  Phillips  to  reduce  the  working 
force  ^t  the  other  stations,  and  had  found  from  its  experience  that 
it  wai  impracticable.  This  evidence  on  behalf  of  the  appellant 
is  uncCntroverted  by  any  competent  evidence,  and  the  finding  of 
the  commission  upon  this  point  cannot  be  sustained;  but  notwith- 
standing some  of  the  evidence  admitted  was  incompetent,  and 
some  of  the  facts  foun^  by  the  'commission  are  not  supported  by 
the  evidence,  the  order  of  the  commission  should  not  be  reversed 
until  it  is  made  to  appear  from  the  facts  found  or  from  compe- 
tent evidence  in  the  record  that  such  order  is  unreasonable  and 
unjust 

After  eliminating  those  facts  found  and  reasons  assigned  by 
the  commission  which  appear  not  to  be  supported  by  the  evidence, 
we  have  left  as  basis  for  the  order  made  by  the  commission  about 
the  following  facts: 

^*The  town  of  Phillips  consists  of  about  750  people,  with  a 
settlement  adjoining  it  which  increases  its  population  to  approxi- 
mately 1,000.  It  is  situated  about  2^  miles  from  Lehigh  and  3 
miles  from  Coalgate,  at  which  places  appellants  maintain  regular 
stations  and  depots.  Considerable  business  is  done  at  said  town 
of  Phillips/* 

The  finding  of  the  commission  as  to  the  quantity  of  business 
done  at  the  town,  and  as  to  the  public  necessity  for  the  establish- 
ment of  a  depot  and  agent,  is  very  general  and  indefinite,  and 
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almost  equivalent  to  no  finding  upon  this  issue,  and,  if  we  were 
required  to  look  to  the  facts  found  by  the  commission  alone  tc 
ascertain  whether  the  order  is  reasonable  and  just,  in  oui  opinion 
the  order  would  have  to  be  set  aside,  not  because  of  any  affirma- 
tive findings  that  show  the  order  to  be  unreasonable  and  unjust, 
but  because  of  lack  of  sufficient  findings  to  show  any  necessity  for 
the  additional  service  appellant  is  required  by  the  order  to  give. 
The  Constitution  requires  the  commission  to  certify,  on  ap-^ 
peal  from  any  of  its  orders,  the  facts  and  reasons  upon  which  the 
commission  bases  its  order.  Such  requirement  is  made  for  the 
purpose  of  furnishing  this  court  an  aid  in  determining  whether 
the  order  made  is  reasonable  and  just;  and,  while  all  acts  of  the 
commission  are  to  be  regarded  as  prima  facie  just,  reasonable, 
and  correct,  its  findings  of  fact  and  reason  assigned  for  the  mak- 
ing of  an  order,  or  refusal  to  make  an  order,  are  not  conclusive 
upon  this  court,  and,  where  there  are  no  findings  of  fact  by  the 
commission  affirmatively  showing  that  an  order  made  is  unrea- 
sonable and  unjust,  in  the  absence  of  any  statute  or  rule  of  this 
court  prescribing  the  procedure  before  the  commission  and  on 
appeal  here,  we  think  the  court  should  consider,  not  only  the 
facts  found  by  the  commission,  but  also  all  the  evidence  in  the 
record  which  fairly  tends  to  support  the  action  of  the  commission. 
The  Constitution  clothes  the  order  of  the  commission  with  the 
presumption  that  it  is  prima  facie,  reasonable,  just,  and  correct. 
Section  22,  art.  9,  of  the  Constitution  (section  235,  Bunn's  Ed.), 
On  appeal  the  burden  is  upon  appellant  to  overcome  this  presump-i 
tion.  This  it  may  do  by  showing  that  the  facts  found  affirmatively\ 
show  the  order  to  be  unreasonable  and  unjust,  or  that  there  is  evi-j 
dence  in  the  record  upon  which  the  commission  has  made  no  finding  ] 
or  upon  which  it  has  incorrectly  made  findings  of  fact  which  show 
that  sucli  order  is  unreasonable  and  unjust.  The  evidence  in  this 
case  discloses:  That  there  are  some  five  or  six  mercantile  establish- 
ments in  Phillip?,  to  supply  which  goods  are  shipped  over  appellant's 
lincof  railway  ;'that  these  mercantile  establishments  have  considera- 
ble trade,  the  exact  amount  of  which  the  evidence  does  not  disclose} 
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that  six  passenger  trains  pass  and  stop  daily;  that  passengers  who 
go  npon  appellant's  train  at  Phillips  are  unable  to  purchase  tickets 
or  check  baggage;  and  that  passengers  departing  from  its  trains 
at  that  place  have  considerable  difficulty  in  obtaining  delivery  of 
their  baggage.  More  definite  information  as  to  the  quantity  of 
business  done  by  the  appellant  at  Phillips  is  furnished  by  evidence 
from  its  witnesses.  One  witness  connected  with  the  traffic  depart- 
ment of  appellant  testifies  that  the  total  receipts  for  passenger 
service  for  the  year  preceding  was  $1,944.33,  and  the  freight  earn- 
ings for  the  same  period  were  $1,313.60.  On  cross-examination 
this  witness  admitted:  That  the  foregoing  amounts  did  not  jn- 
elude  the  entire  receipts  from  the  compan/s  business  properly 
belonging  to  Philips;  that  it  included  only  cash  fares  paid  by 
passengers  who  boarded  appellant^s  train  at  that  place  for  the  next 
station,  and  fares  from  incoming  passengers;  that  it  did  not  in- 
clude fares  of  passengers  who  boarded  the  train  at  that  place  for 
points  beyond  the  adjacent  stations  who  pay  cash  fares  on  the 
train  to  the  nearest  station  where  tickets  are  purchased  to  point 
of  destination;  and,  further,  that  it  did  not  include  all  the  receipts 
for  freight  which  properly  went  to  Phillips,  since .  a  portion  of 
this  freight  was  delivered  at  Lehigh  and  Coalgate  and  was  credited 
to  those  stations,  rather  than  to  Phillips,  the  only  freight  delivered* 
at  Phillips  being  that  on  which  the  charges  are  prepaid.  The 
amount  of  additional  earnings  which  would  properly  go  to  the 
credit  of  the  station  of  Phillips  if  an  agent  and  depot  were  main- 
tained is  not  shown  by  the  evidence,  and  no  attempt  was  made  to 
show  accurately  or  approximately  the  amount  thereof,  nor  did  ap- 
])ellant  attempt  to  show  what  additional  expense  would  be  required 
of  it  to  establish  and  maintain  such  depot  and  agent,  further 
than  that  it  would  require  approximately  $500  to  repair  and  im- 
prove the  building  for  a  depot. 

In  determining  whether  an  additional  facility  shall  be  re- 
quired at  a  station,  the  convenience  of  the  public  patronizing  the 
station,  the  inconvenience  of  the  railroad  in  maintaining  it,  and 
the  expense  thereof,  are  all  to  be  considered.    In  the  case  at  bar. 
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there  is  some  evidence  tending  to  show  a  necessity  for  the  depot 
and  agent  prayed  for  by  the  petition.  On  the  other  hand,  there 
is  also  evidence  tending  to  show  that  the  maintenance  of  the  de- 
pot by  appellant  will  be  attended  with  some  inconvenience  and 
extra  expense  to  the  company.  The  exact  extent  of  the  business 
which  petitioner  insists  demands  these  additional  facilities,  and 
the  extent  of  the  additional  expense  which  will  be  entailed  upon 
the  railway  company  to  furnish  them,  do  not  clearly  appear  from 
the  record- upon  which  the  commission  has  acted  and  made  its 
order  requiring  the  station  to  be  established  and  the  agent  main- 
tained; but  the  evidence  does  show  that  the  passenger  traffic  to 
and  from  this  point  has  been  sufiBcient  that  the  company  has  volun- 
tarily established  a  schedule  for  the  stopping  of  six  passenger 
trains  daily  to  receive  passengers  and  to  permit  them  to  depart 
from  its  trains  at  that  point.  The  proximity  of  the  other  stations 
and  the  access  they  afforded  to  the  public  at  Phillips  upon  appel- 
ant^s  line  would  demand  of  us  careful  consideration,  if  the  duty 
was  upon  us  in  the  first  instance  to  determine  whether  this  order 
should  be  made;  but  the  power  and  duty  of  determining  in  the 
first  instance  whether  additional  facilities  or  service  shall  be  re- 
quired of  appellant  has  been  by  the  Constitution  impo^d  upon 
the  Corporation  Commission.  In  their  judgment  has  been  re- 
posed the  exercise  of  all  discretion  to  the  point  that  their  act  shall 
not  be  unreasonable  and  unjust,  and  he  who  complains  of  their 
act  as  falling  within  this  prohibition  has  upon  him,  under  the 
law,  the  burden  of  establishing  on  appeal  such  complaints  in  some 
of  the  manners  previously  pointed  out.  This  court  cannot  take 
judicial  knowledge  of  what  it  will  cost  appellant  to  maintain  an 
agent  at  one  of  its  stations,  and  appellant  has  not  offered  to 
prove  what  that  expense  will  be,  and  from  the  evidence  in  this 
case  the  only  extra  expense  which  this  order  will  incur  upon  ap- 
pellant is  the  expense  of  the  agent  and  the  expenditure  necessary 
to  repair  and  remodel  its  building  so  as  to  make  same  suitable 
for  a  depot.     Appellant  now  stops  its  trains  at  this  station,  and 
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no  additional  expense  or  inconvenience  will  result  fram  the  order 
in  this  respect. 

This  is  not  an  order  to  establish  a  station.  The  railway 
company  for  some  time  has  maintained  a  prepay  freight  station 
at  Phillips  and  has  stopped  its  passenger  trains  there.  The  pe- 
tition and  order  is  for  the  establishment  of  additional  facilities 
at  a  station  the  company  has  established  at  which  a  town  of  750 
people  has  been  built.  An  order  has  been  made  by  the  commis- 
sion showing  definitely  that  the  receipts  of  the  company  from  thi? 
station  amount  to  more  than  $300  per  month  and  that  there  are 
other  receipts  not  included  in  this  estimate,  which  should  be 
credited  to  that  station,  and  there  is  further  evidence  tending  to 
show  that  the  ei»tablishment  of  the  facilities  asked  for  will  in- 
crease the  receipts  of  the  company  at  that  station.  The  commis- 
sion by  its  order  has  found  a  necessity  for  the  establishment  of  a 
depot  and  the  maintenance  of  an  agent  by  appellant.  For  reversal 
of  this  order,  appellant  presents  to  this  court  only  the  facts  that 
Phillips  is  located  two  miles  from  the  station  of  the  company 
on  one  side  and  three  miles  from  the  station  on  the  other,  and 
that  the  establishment  of  a  depot  at  Phillips  will  require  an  ex- 
penditure of  from  $400  to  $500  and  the  employment  of  an  agent, 
the  expense  of  which  is  not  shown.  Upon  this  state  of  the  rec- 
ord, we  cannot  say  that  the  company  will  sustain  any  loss  by 
reason  of  this  order,  or  that  the  expense  and  inconvenience  it  will 
incur  to  the  company  will  outweigh  and  be  out  of  proportion  to 
the  convenience  the  observance  of  the  same  will  afford  to  the  pub- 
lic and  the  necessity  therefor. 

We  cannot  therefore  say  that  the  presumption  of  the  reason- 
ableness, justness,  and  correctness  of  the, commission's  action  has 
been  overcome  by  appellant,  and  for  that  reason  the  order  of  the 
commission  should  not  be  reversed. 

All  the  Justices  concur. 
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No.   75.     Opinion  Filed  July   13.   1909. 
(103    Pac.    768.) 

1.  TRIAL — IMotion  to  Dir«ct  Vtrdiot.  The  question  presented  to  a 
trial  court  on  a  motion  to  direct  a  verdict  is  whether,  admittincr 
the  truth  of  all  the  evidence  which  has  been  given  in  favor  of 
the  party  against  whom  the  action  is  contemplated,  together 
with  such  inferences  and  conclusions  as  may  be  reasonably 
drawn  from  it,  there  is  enough  competent  evidence  to  reason- 
ably sustain  a  verdict  should  the  Jury  find  in  accordance  there- 
with. Where  the  evidence  is  conflicting,  and  the  court  is  moved 
to  direct  a  verdict,  all  facts  and  inferences  in  conflict  with  the 
evidence  against  which  the  action  is  to  be  taken  must  be  elim- 
inated entirely  from  consideration,  and  totally  disregarded, 
leaving  solely  the  evidence  for  consideration  which  is  favorable 
to  the  party  against  whom  such  action  is  leveled. 

2.  NEGLIGENCE — Quotion  for  Jury.  In  cases  Involving  the 
question  of  negligence,  the  rule  is  now  settled  that,  when  a 
given  state  of  facts  is  such  that  reasonable  men  may  fairly  dif- 
fer upon  the  question  as  to  whether  there  was  negligence  or 
not,  the  determination  of  the  matter  is  for  the  Jury.  It  is  only 
where  the  facts  are  such  that  all  reasonable  men  must  draw 
the  same  conclusion  from  them  that  the  question  of  negligence 
is  ever  considered  one  of  law  for  the  court. 

3.  RAILROADS'— In juri«8  to  Animals  on  Track — Duty  of  Trainmen. 
It  is  not  enough  for  the  engineer  and  fireman  in  charge  of  a 
railway  locomotive  and  train  to  use  diligence  merely  in  driv- 
ing animals  away  that  are  discovered  upon  the  track;  they 
should  keep  a  vigilant  lookout,  and  exercise  ordinary  diligence 
to  frighten  away  animals  that  may  be  discovered  approaching, 
or  in  dangerous  proximity  to  the  track,  by  sounding  the  whistle, 
ringing  the  bell,  and  using  the  means  provided  for  that  pur- 
pose. 

(Syllabus  by  the  Court.) 

Error  from   District   Ooturt,  Wagoner  County;  John  H,   King, 

Judge. 

Action  by  William  H.  Harris  and  another  against  the  Mis- 
souri, Kansas  &  Texas  Kailway  Company.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.     Reversed  and  remanded. 
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Herbert  F.  Blair,  for  plaintiffs  in  error,  citing:  Wharton  on 
Negligence,  sec.  1  et  seq.;  Flynn  v.  Railroad  Co.  (Mass.)  47  N.  E. 
1012;  Railroad  Co.  v.  Oedney,  44  Kan.  329;  Railroad  Co.  v.  FtZ- 
son,  28  Kan.  641 ;  Fritz  v.  Railroad  Co.,  22  Minn.  404 ;  BlanJcen- 
ship  V.  Railway  Co.  (W.  Va.)  27  S.  E.  355;  Railroad  Co.  v.  Irtvin 
(Ga.)  25  S.  E.  851;  Kent  v.  Railway  Co.,  67  Miss.  608;  Railroad 
Co.  V.  Watson  (Ala.)  8  South.  793;  East  Tenn.,  etc.,  R.  Co.  v. 
Waison  (Ala.)  7  South.  813;  Orcutt  v.  Railway  Co.,  85  Cal,  291. 

Clifford  L.  Jackson,  W.  R.  Allen,  and  Leon  B.  Fant,  for  de- 
fendant in  eiTor,  citing:  Railway  Co.  v.  Webb,  6  Ind.  T.  280; 
Railroad  Co.  v.  Zachary,  2  Ind.  T.  536 ;  Railroad  Co.  v.  Huggins,  4 
Ind.  T.  199 ;  Railway  Co.  v.  McCoy  (Ind.  T.)  104  S.  W.  620 ;  Plaster 
V.  Railroad  Co.,  35  Iowa,  499 ;  Flattes  v.  Railway  Co.,  35  Iowa,  191 ; 
Wallace  v.  Railway  Co.,  74  Mo.  594;  Kennedy  v.  Railway  Co. 
(Neb.)  114\N.  W.  165;  Railway  Co.  v.  Wright  (Miss.)  28  South. 
806;  Elliott  on  Railroads  (2d.  Ed.)  vol.  3,  sec.  1206;  Railway  Co. 
V.  Phipps  (Neb.)  67  N.  W.  441;  Railway  Co.  v.  Langham  (Tex. 
Civ.  App.)  95  S.  W.  686;  Railway  Co.  v.  Stacy  (Miss.)  35  South. 
137;  Keilbach  v.  Railway  Co.  (S.  Dak.)   78  N.  W.  951. 

Dunn,  J.  On  April  7,  1906,  plaintiffs  in  error,  who  were 
plaintiffs  below,  filed  their  complaint  in  the  United  States  Court 
for  the  Western  District  of  the  Indian  Territory  at  Wagoner, 
wherein  they  alleged  that  on  the  2d  day  of  Pebruary,  1906,  the 
defendant,  its  agents,  servants,  and  employees,  while  running  a 
freight  train  south  over  the  track  of  its  road  into  and  through  the 
town  of  Gibson  Station,  negligently  failed  to  ring  the  bell  or 
blow  the  whistle  of  its  engine,  or  to  slow  the  train  down  while 
passing  through  said  town,  carelessly  and  negligently  collided  with 
«  mule  belonging  to  plaintiffs,  which  mule  had  strayed  on  the 
track  of  defendant's  railway,  and  this  without  any  negligence  of 
plaintiffs,  thereby  crippling  the  said  mule,  which  its  agents  subse- 
quently killed,  and  prayed  for  judgment  for  its  value.  To  this 
complaint  the  defendant  filed  an  answer,  denying  the  averments 
of  plaintiffs*  complaint,  and  den3dng  any  liability  under  and  by 
virtue  of  the  things  set  forth  therein.    The  trial  of  the  cause  was 
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had  on  January  31,  1908,  in  the  district  court  of  Wagoner  county, 
to  a  jury.  On  the  conclusion  of  the  evidence  offered  by  the  re- 
fepective  parties  the  court  on  motion  directed  the  jury  to  return  a 
Terdict  for  the  defendant,  which  was  accordingly  done.  From  the 
judgment  rendered  thereon  dismissing  plaintiff's  action  the  cause 
was  appealed  to  this  court  by  proceedings  in  error. 

Counsel  for  plaintiffs  take  the  position  in  this  court  that 
the  trial  court  erred  in  not  submitting  the  cause  to  the  jury  for 
its  determination,  contending  that  the  evidence  of  negligence  on 
the  part  of  the  servants  and  agents  of  the  company  as  shown  by 
the  record  was  on  the  question  of  negligence  sufficient  to  take 
the  case  to  the  jury.  The  question  presented  to  a  trial  court  on  a 
motion  to  direct  a  verdict  is  whether,  admitting  the  truth  of  all 
the  evidence  which  has  been  given  in  favor  of  the  party  against 
whom  the  action  is  contemplated,  together  with  such  inferences 
and  conclusions  as  may  be  reasonably  drawn  from  it,  there  is 
enough  competent  evidence  to  reasonably  sustain  a  verdict  sJiouM 
the  jury  find  in  accordance  therewith.  Where  the  evidence  is 
conflicting,  and  the  court  is  moved  to  direct  a  verdict,  all  facts 
and  inferences  in  conflict  with  the  evidence  against  which  the 
action  is  to  be  taken  must  be  eliminated  entirely  from  considera- 
tion, and  totally  disregarded,  leaving  solely  the  evidence  for  con- 
sideration which  is  favorable  to  the  party  against  whom  such  ac- 
tion is  leveled.  Baher  v.  Nichols  &  Shephard  Co,,  10  Okla.  685, 
65  Pac.  100 ;  6  Encyclopedia  of  Pleadings  &  Practice,  p.  693 ; 
Cooper  V.  Flesner  ei  al,  ante,  p.  47,  103  Pac.  1016.  The  forego- 
ing states  the  rule  generally  applicable,  and  is  the  one  adopted 
by  this  court.  With  it,  then,  for  a  test  we  will  examine  the 
evidence. 

The  record  shows  that  the  line  of  the  defendant  company's 
railway  runs  through  Gibson  Station  on  a  straight  and  practically 
level  track;  that  near  this  station,  and  on  the  west  of  said  track, 
there  is -an  old  box  car  set  down  on  the  ground  used  for  a  tool- 
house.  The  evidence  further  shows  that  on  the  evening  of  this 
accident  the  mule  of  plaintiffs  had  escaped  from  its  inclosure,  and 
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was  grazing  along  near  the  main  line  track,  and  south  of  the  tool- 
house  and  near  to  it,  and  about  20  feet  from  the  main  line  track. 
The  train  approached  from  the  north  at  a  rate  of  speed  of  from 
25  to  30  miles  per  hour,  and  the  testimony  is  conflicting  on  the 
question  of  whether  or  not  a  whistle  was  sounded,  the  bell  rung,  or 
any  other  sounds  of  warning  given  as  the  train  approached  this  point. 
In  reference  to  the  accident  the  plaintiffs  offered  the  evidence  of 
the  fireman,  which  was  taken  by  defendant  by  deposition  and  was 
then  on  file.  He  testified  that  the  engineer  first  saw  the  mule 
about  85  or  30  car  lengths  from  the  engine;  that  it  was  standing 
on  the  passing  track  when  first  discovered,  eating  and  grazing,  and 
remained  there  imtil  the  train  got  in  about  two  car  lengtlis  from 
it,  when  it  stepped  over  on  the  main  line  in  front  of  the  engine, 
and  was  knocked  off  by  the  engine.  A  witness  of  plaintiffs  testified 
that  the  point  from  where  the  mule  started  to  the  track  was  about 
20  feet  distant  and  that  the  train  was  about  100  feet  distant  when 
the  mule  started  to  cross,  and  that  when  the  mule  got  on  the  track, 
the  train  was  50  feet  from  it,  and  that  it  made  two  jumps  on  the 
track,  amounting  to  about  20  feet  before  the  train  hit  it.  That 
the  mule  was  6  or  8  feet  south  of  the  toolhouse,  grazing ;  that  the 
toolhouse  was  between  the  train  and  the  mule.  It  further  ap- 
peared from  the  testimony  that  there  was  another  mule  near  the 
place  of  accident,  some  of  the  testimony  putting  it  on  the  same 
side  of  the  track  with  the  mule  that  was  killed,  other  evidence  to 
the  effect  that  the  track  ran  between  the  animals.  It  also  appear- 
ed that  the  depot  was  on  the  east  side  of  the  track,  and  that  the 
mules  were  south  of  this  building,  but  that  the  same  was 
not  between  them  and  the  train,  so  that  they  could  not 
be  seen.  The  engineer  testified  that  he  was  about  100  feet 
from  the  mule  when  he  first  discovered  it;  that  his  train  was  a 
freight  train  of  48  cars,  and  the  brakes  were  in  good  condition; 
that  the  track  was  straight  and  just  about  level,  running  through 
clear  land;  that  the  reason  he  did  not  notice  the  mule  was  be- 
cause it  was  behind  the  toolhouse ;  that  the  train  was  running  at  a 
rate  of  between  25  and  30  miles  per  hour,  and  that  the  signals 
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which  he  gave  were  opening  the  cylinder  cocks,  ringing  the  bell, 
and  sounding  the  whistle,  but  that  no  effort  was  made  to  stop  the 
train;  that  the  signals  were  given  about  50  feet  from  the  point 
of  the  accident;  that  he  could  not  have  safely  stopped  the  train 
and  avoided  the  accident ;  that  the  mule  was  not  on  the  track  when 
he  first  saw  it.  It  was  also  shown  by  a  witness  that  a  party  stand- 
ing south  of  the  toolhouse,  looking  north  in  the  direction  from 
which  the  train  came,  could  see  up  the  track  a  quarter  of  a  mile; 
that  the  mule  was  about  30  yards  from  the  toolhouse  to  the  point 
where  it  was  struck.  As  we  have  seen,  the  theory  of  counsel  for 
plaintiffs  is  that  the  mule  was  not  obstructed  from  view  of  the 
engineer  by  the  todlhouse,  the  fireman  testifying  that  the  engineer 
saw  it  about  25  or  30  car  lengths  from  the  engine,  and  that  this 
theory  is  supported  by  the  condition  of  the  track,  it  being  clear 
and  level;  that  when,  in  accordance  with  the  testimony  of  the 
engineer,  the  train  did  not  slacken  its  speed,  and  in  accordance 
with  other  evidence  offered  by  plaintiffs  no  signals  were  sounded, 
there  then  arose  a  condition  upon  which  a  jury  could  reasonably 
conclude  that  the  engineer  of  the  defendant  company  was  negli- 
gent in  neither  slacking  the  train  nor  giving  any  signals  to 
frighten  the  animal  from  the  track.  As  we  have  observed  above, 
only  that  evidence  will  be  considered  in  determining  the  question 
of  whether  or  not  a  cause  shall  be  submitted  or  withdrawn  from 
the  consideration  of  the  jury  which  is  favorable  to  the  contentions 
of  the  party  against  whom  the  action  is  contemplated  being  taken. 
We  neither  pass  upon  the  weight  of  the  evidence,  nor  upon  its 
preponderance,  nor  do  we  say  what  it  proves.  These  are  things 
solely  within  the  province  of  a  jury. 

As  was  said  by  Circuit  Judge  Caldwell,  in  the  case  of  Ovlf, 
etc.,  Railway  v.  Ellis,  54  Fed.  481,  4  C.  C.  A.  454,  in  discussing 
this  question,  where  it  arose  in  a  case  in  which  the  court  refused 
to  give  a  peremptory  instruction  to  the  jury  to  find  a  verdict  for 
the  defendant: 

"If  there  is  any  evidence,  direct  or  circumstantial,  fairly 
tending  to  support    the  verdict,  it  must  stand.     Every  presump- 
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tion  is  in  its  favor,  and  all  doubts  must  be  resolved  in  its  favor. 
This  court  will  not  weigh  or  balance  the  evidence.  And  in  cases 
like  the  one  at  bar,  which  turn  on  the  question  whether  the  party 
exercised  ordinary  care  or  was  guilty  of  negligence,  after  the  usual 
and  appropriate  definitions  of  those  terms  by  the  court,  it  is  in  the 
province  of  the  jury  to  say,  from  a  consideration  of  the  evidence, 
whether  in  the  particular  case  ordinary  care  was  exercised,  or 
whether  there  was  negligence.  In  other  words,  what  is  ordinary 
care,  or  what  is  negligence,  in  the  particular  case,  is  a  question 
of  fact  for  the  jury,  and  not  of  law  for  the  court.  Railroad  Co. 
V.  Stout,  17  Wall.  657,  663,  664,  21  L.  Ed.  745;  Jones  v.  Railroad 
Co.,  128  U.  S.  443-445,  9  Sup.  Ct.M18,  32  L.  Ed.  478;  Railway 
Co,  V.  Ives.  144  U.  S.  408,  417,  12  Sup,  Ct.  679,  36  L.  Ed.  485^ 
Railroad  Co.  v.  Foley,  53  Fed.  459,  3  IC.  C.  A.  589;  Pol.  Torts, 
386  et  seq.  But,  in  the  trial  of  every  case  before  a  jury,  there 
comes  a  time  when  it  may  be  the  duty  of  the  court  to  decide,  as  a 
matter  of  law,  whether  there  is  sufficient  evidence  for  the  jury  to 
found  a  verdict  upon.  If  there  is  not,  the  practice'  in  the  federal 
courts  is  to  instruct  the  jury  to  return  a  verdict  for  the  defendant. 
Railway  Co,  v.  Converse,  139  U.  S.  469,  11  Sup.  Ct.  569,  35  L. 
Ed.  213.  But  the  case  should  not  be  withdrawn  from  the  jury 
unless  the  conclusion  follows,  as  a  matter  of  law,  that  no  recovery 
can  be  had  upon  any  view  which  can  be  properly  taken  of  the 
facts  the  evidence  tends  to  establish.  Railway  Co.  v.  Cox,  145  V. 
S.  593,  606,  12  Sup.  Ct.  905,  36  L.  Ed.  829.  And  :in  cases  invol- 
•ving  the  question  of  negligence,  the  rule  is  now  settled  that, 
Vhen  a  given  state  of  facts  is  such  that  reasonable  men  may  fair- 
ly differ  upon  the  question  as  to  whether  there  was  negligence  or 
not,  the  determination  of  the  matter  is  for  the  jury.  It  is  only 
where  the  facts  are  such  that  all  reasonable  men  must  draw  the 
same  conclusion  from  them  that  the  question  of  negligence  is  ever 
considered  one  of  law  for  the  court.'  Railway  Co.  v.  Ives,  supra" 
Counsel  for  defendant  take  the  position  in  their  brief  that 
the  animal  was  a  trespasser,  and  the  railway  company  owed  no 
fduty  to  it,  except  to  use  such  efforts'  to  keep  from  injuring  it  as 
a  reasonably  prudent  person  would  use,  after  its  danger  was  dis- 
covered, and  that  this  duty  would  not  begin  until  the  animal  started 
towards  the  track;  that  it  did  not  exist  while  the  mule  was  graz- 
ing upon  the  right  of  way.  In  this  position  we  believe  coimsel 
are  in  error.     Some  of  the  cases  referred  to  by  counsel  for  both 
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parties  in  their  briefs  from  the  United  States  Court  of  Appeals 
of  the  Indian  Territory  would  appear  to  go  to  the  extent  of  sup- 
porting this  claim,  but  the  Circuit  Court  of  Appeals  of  the  Eighth 
Circuit,  which  was  the  court  of  last  resort  in  such  a  case  as  this 
for  that  jurisdiction,  has  reversed  a  number  of  cases  decided  by  the 
United  States  Court  of  Appeals  of  the  Indian  Territory,  in  which 
the  question  of  law  involved  in  stock-killing  cases  by  railroads  was 
before  it.  This  holding  would  be  controlling  here.  Oulf,  etc. 
Railroad  Co.  v.  Ellvf,  supra;  Gvlf,  C.  &  S.  F,  R.  Co.  v.  Johnson, 
64  Fed.  474,  4  C.  C.  A.  447;  Gulf,  C,  &  S.  F.  R.  Co.  v.  \Yasliing- 
ton,  49  Fed.  347,  1  C.  C.  A.  286;  Eddy  et  al.  v.  Evans,  58  Fed. 
151,  7  C.  C.  A.  129. 

In  the  case  of  Eddy  et  al.  v.  Evans,  supra.  Judge  Caldwell  in 
his  opinion  stated  the  law  on  the  facts  involved  therein  as  fol- 
lows : 

"It  was  the  duty  of  the  engineer  to  keep  a  careful  lookout  for 
stock  on  the  track,  and,  when  it  was  discovered,  to  use  all  reason- 
able means  to  avoid  injuring  it.  The  engineer  testifies  that  the 
horses  were  run  into  about  midnight;  that  his  engine  was  50  feet 
from  the  first  horse  when  he  saw  it,  and  the  testimony  of  other 
witnesses  tends  to  show  that  the  second  horse  was  65  yards  further 
from  the  engine  than  the  first;  that  being  the  distance  between 
their  dead  bodies  as  they  lay  by  the  side  of  the  track,  where  they 
were  killed.  The  engineer  testifies  he  applied  the  air  brake,  but 
he  did  not  blow  the  whistle,  and  he  gives  no  reason  or  excuse  for 
not  doing  so.  It  was  the  duty  of  the  engineer  to  sound  the  whistle 
as  well  as  to  apply  the  brake;  and  the  jury  might  well  infer  that, 
if  the  proper  alarm  signals  had  been  sounded  when  the  horses  were 
first  discovered,  or  ought  to  have  been  discovered,  the  horse 
furthest  from  the  engine  could  and  would  have  got  oS  the  track. 
Whether  the  jury  were  justified  in  drawing  the  same  inference  as 
to  the  first  horse  we  need  not  inquire,  for  the  reason  that  the  in- 
struction asked  applied  to  both  horses,  and  it  was  not  error  to  re- 
fuse it,  if  the  case,  as  to  either  horse,  should  not  have  been  taken 
from  the  jury.  We  have  repeatedly  decided  that  the  owners  of 
stock  in  the  Indian  Territory  have  a  right  to  let  them  nm  at  large, 
and  that,  when  stock  stray  upon  the  railroad  track,  they  are  not 
trespassing." 

The  court  in  the  syllabus  held : 
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**The  failure  of  a  locomotive  engineer  to  blow  the  whistle  on 
discovering  stock  upon  the  track,  about  80  yards  ahead,  is  suflft- 
cient  to  warrant  a  jury  in  finding  negligence,  although  it  appears 
that  the  air  brakes  were  immediately  applied." 

In  the  case  of  Oulf,  etc,^  Railroad  Co,  v.  Washington,  supra, 
the  court  was  requested  by  the  railway  company  to  instruct  the 
jury  as  follows:  ' 

*'The  court  instructs  the  jury  that  the  engineers  and  servants 
in  charge  of  defendant's  railway  trains  are  not  bound  to  keep  a 
lookout  for  the  stock  upon  or  near  the  defendant's  railway  track, 
and  that  the  extent  of  the  dutiees  which  a  railroad  company  owes  to 
the  owner  of  stock  upon  its  track  and  right  of  way  is  that  the  en- 
gineer in  charge  of  the  train  shall  use  ordinary  or  reasonable  care, 
after  the  stock  is  discovered  by  such  engineer,  to  prevent  injury 
to  such  stock.'' 

In  discussing  the  law  relating  to  the  duties  which  tlie  rail- 
way companies  owe  in  cases  within  the  scope  of  the  instruction  re- 
quested, the  court  said: 

"It  is  a  matter  of  common  knowledge  that  the  Indian  Ter- 
ritory is  a  grazing  country,  where  cattle  in  great  numbers  run  at 
large.  In  the  Indian  Territory  the  owners  of  cattle  are  not  bound 
to  fence  them  up,  and  the  railroad  company  is  not  bound  to  fence 
them  out.  A  railroad  operated  in  a  country  where  these  condi- 
tions obtain,  without  exercising  reasonable  care  to  prevent  injury 
to  stock,  would  become  an  intolerable  engine  of  destruction  to 
animal  life.  The  railroad  company  knows  that  animals  are  liable 
to  be  found  upon  its  track  at  any  place  and  at  all  times  of  day, 
and  that  unless  reasonable  care  is  exercised  to  discover  them,  and 
the  same  degree  of  care  used  to  prevent  injury  to  them  after  they 
are  discovered,  they  will  probably  be  injured  or  killed  by  the  power- 
ful engines  it  runs  upon  its  road.  Under  these  conditions  it  can- 
not be  maintained  that  the  company  is  not  bound  to  use  any  care 
to  discover  cattle  on  its  track.  We  cannot  yield  our  assent  to  the 
doctrine  that  an  engineer  who  refuses  to  look,  or  is  blind  or  near- 
sighted, may  run  his  engine  over  and  kill  domestic  animals  ad 
libitum,  and  without  imposing  any  liability  on  his  company,  there 
for  because  he  did  not  see  them.  It  is  duty  of  the  company,  un- 
der the  conditions  Avhich  exist  in  this  territory,  to  exercise  ordi- 
nary care  and  watchfulness  to  discover  domestic  animals  upon  its 
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track,  and,  when  they  are  discovered,  to  use  reasonable  efforts  i^ 
avoid  harming  them." 

The  doctrine  announced  in  the  above  cases  was  the  law  ob- 
taining in  the  Indian  Territory  at  the  time  this  animal  was  killed. 
The  rule  is  neither  exceptional  nor  novel.  Some  states  have  re- 
quired by  statute  a  duty  on  the  part  of  train  operators  to  keep 
a  lookout  for  stock  on,  or  in  close  proximity  to,  the  track,  but  inde- 
pendent of  the  statute,  it  is  a  common-law  duty  that  a  person  shall 
80  use  his  property  as  not  to  unnecessarily  endanger  or  injure  an- 
other. 

The  Supreme  Court  of  Alabama,  speaking  of  the  duty  resting 
upon  en^eers  toward  animals  on  or  near  the  track,  in  the  case 
of  Kansas  City,  Memphis  &  Birmingham  R.  Co.  v,  Watson,  91  Ala. 
483,8  South  793,  said: 

"There  exists  a  common-law  duty  when  an  animal  is  discover- 
ed in  close  proximity  to  the  track,  under  circumstances  indicating 
danger.  In  such  case  it  becomes  the  duty  of  the  engineer  to  use 
the  usual  and  proper  means  to  frighten  it  away,  and,  failing  in 
this,  to  check  the  speed  of  the  train,  so  as  to  bring  it  under  con- 
trol, in  order  to  avoid  injury.  Also,  when  the  animal  is  not  dis- 
covered because  of  his  negligence  in  not  keeping  a  proper  lookout, 
and  injury  results  therefrom,  the  company  is  liable  as  if  the  ani- 
mal had  been  in  fact  discovered.  These  principles  have  been  re- 
peatedly and  uniformly  announced  by  this  court.  E.  T.  V.  &  0. 
R.  R,  Co.  V.  Bayliss,  75  Ala.  466 ;  s.  c,  77  Ala.  429,  54  Am.  Rep. 
69;  5.  &  N,  Ala.  R.  R.  Co.  v.  Jones,  56  Ala.  507." 

The  Supreme  Court  of  Kansas,  in  the  case  of  Missouri  Pacific 
Railway  Company  v.  Oedney,  44  Kan.  329,  24  Pac.  464,  21  Am 
St.  Rep.  286,  likewise  had  occasion  to  pass  on  facts  similar  to 
those  in  the  case  at  bar.  The  company  was  sued  by  Gedney,  for 
the  value  of  a  cow  which  was  killed  by  being  struck  by  the  engine 
of  the  company.  The  animal,  along  with  several  others,  was  graz- 
ing on  the  highway  near  to  the  crossing  of  the  railroad.  Some 
were  on  one  side  of  the  track  and  some  on  another.  Defendant's 
freight  train,  traveling  at  a  rate  of  15  miles  an  hour,  passed  along 
the  road  and  over  the  crossing.  Shortly  before  the  train  reached 
the  crossing  the  cow  stepped  upon  the  track  and  was  struck  and 
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killed.  The  principal  question  tried  was  whether  those  in  charge 
of  the  train  exercised  due  care  under  the  circumstances  to  avert 
the  injury.  The  jury  found  they  did  not.  The  court,  in  discuss- 
ing the  facts  of  the  case,  which  were  very  similar  to  the  ones  in 
the  case  at  bar,  said: 

"It  is  found  that  they  failed  to  keep  a  vigilant  lookout  for 
stock  or  obstructions  on  the  track,  and  failed  to  sound  the 
whistle  or  ring  the  bell  when  approaching  the  crossing,  and  failed 
to  do  that  which  was  necessary  in  order  to  avoid  a  collision.  We 
think  there  is  sufficient  evidence  in  the  record  to  support  the  find- 
ings and  verdict.  It  is  true  the  jury  found  that  the  engineer  did 
not  discover  the  cow  going  upon  the  track  until  the  engine  was 
within  20  feet  of  her,  and  that  the  train  was  then  going  af  the  rate 
of  15  miles  an  hour,  and  could  not  have  been  stopped  after  the  cow 
came  upon  the  track,  and  before  she  was  struck.  It  is 
also  true  that  the  engineer  and  fireman  testify  that  they 
were  vigilant  in  looking  out  atong  the  line  of  the  road  to 
see  if  there  were  any  objects  ahead,  or  animals  dangerously 
proximate  to  the  track,  and,  further,  that  they  sounded  the 
whistle  as  they  approached  the  crossing,  and  as  soon  as  they  saw 
the  cow  that  they  reversed  the  engine  and  endeavored  to  stop  the 
train.  The  testimony  of  Gedney,  however,  is  to  the  effect  that 
the  whistle  was  not  sounded,  nor  any  danger  signal  given,  80  rods 
from  the  crossing,  nor  at  any  time  afterward  before  the  cow  was 
struck.  There  is  also  testimony  that  the  ground  was  level  near 
the  crossing,  and  that  there  we^re  no  obstructions  to  prevent  the 
engineer  and  fireman  from  seeing  the  cattle  on  the  side  of  the 
track  for  a  distance  of  half  a  mile  or  more,  and  that,  although  the 
cattle  were  in  plain  view  afid  approaching  the  track,  no  alarm  was 
given  to  drive  them  away  from  the  track.  If  the  engineer  and 
fireman  were  at  their  posts,  and  kept  a  lookout  for  obstractionSy 
and  an  animal  not  seen  by  them  came  suddenly  upon  the  track 
when  there  was  not  sufficient  time  or  opportunity  \o  frighten  her 
away,  or  where  they  could  not  by  ordinary  diligence  avoid  a  colli- 
sion, the  company  would  not  be  liable.  It  is  not  enough,  however, 
that  they  used  diligence  to  avert  the  injury  after  they  saw  the 
cow  upon  the  track.  It  was  their  duty  to  keep  a  lookout  for  ob- 
jects or  animals  approaching  or  in  dangerous  proximity  to  the 
track,  and,  if  the  circumstances  indicated  that  there  was  danger 
they  would  get  upon  the  track,  to  use  the  means  which  they  pos- 
sessed for  driving  them  away.^^ 


Digitized  by  CjOOQIC 


JULY  TERM,  1909.— Vol.  XXIV.  351 

Opinion  of  the  Court. 

In  that  case,  like  the  one  at  bar,  there  was  a  dispute  as  to 
whether  or  not  signals  were  given.  Upon  this  the  Supreme  Court 
of  Kansas  held  as  do  we : 

*T*he  conflict  of  testimony  as  to  the  care  and  diligence  used 
by  the  engineer  and  fireman  in  respect  to  keeping  an  outlook  and 
in  sounding  an  alarm,  the  topography  of  the  ground  near  the 
crossing,  and  the  proximity  of  the  animals  to  the  track,  has  been 
settled  by  the  jury,  and  under  well-worn  precedents  their  finding 
and  verdict  upon  such  testimony  must  be  held  conclusive.^* 

We  submit  that  under  these  authorities,  which  to  our  minds 
correctly  state  the  rule  pertaining  to  this  class  of  cases,  while  the 
question  presented  by  the  record  is  a  close  one,  yet  it  is  one^  upon 
which  the  minds  of  reasonable  men  might  come  to  diiferent  con- 
clusions, and  this  being  true,  the  rule  adopted  by  this  court  in  the 
case  of  Missouri,  Kansas  &  Texas  Railway  Company  v.  Shepherd, 
20,  Okla.  626,  95  Pac.  243,  is  applicable.  The  statement  is  as 
follows : 

"When  a  given  state  of  facts  is  such  that  reasonable  men 
may  fairly  differ  upon  the  question  as  to  whether  there  was  negli- 
gence or  not,  the  determination  of  the  matter  is  for  the  jury.  It 
is  only  where  the  facts  are  such  that  all  reasonable  men  must  draw 
the  same  conclusion  from  them  that  the  question  of  negligence  is 
€ver  considered  one  of  law  for  the  court." 

The  judgment  of  the  trial  court  is  accordingly  reversed,  and 
the  cause  remanded  for  a  new  trial. 

All  the  Justices  concur. 
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Missouri,  K.  &  T.  Ry.  Co.  v.  Ford. 

No.  144.     Opinion  Filed  July  13.   1909. 

(108   Pac.    602.) 

RAILROADS— Killing  Stock — Actions — Questions  for  Jury.  In  an  ac- 
tion against  a  railroad  company  for  neglifirently  killinK  plain- 
tifTs  cow,  it  appeared:  That  she  was  struck  by  defendant's 
engine  with  three  passenger  coaches  attached,  within  the  limits 
of  a  town,  on  a  clear  day,  on  a  straight  track  unobstructed  for 
400  yards  northward  and  about  250  yards  southwards,  with  no 
obstructions  on  the  right  of  way;  that  her  tracks  showed  the 
cow  ran  40  yards  immediately  ahead  of  the  engine  before  she 
was  struck;  that  the  engineer  testified  that  the  first  time  he 
saw  the  cow  she  was  on  the  track  in  front  of  his  engine  too 
close  to  stop  his  train  in  time  to  avoid  the  injury,  and  that 
the  train  was  running  about  10  miles  an  hour.  Held,  a  proper 
case  to  go  to  the  jury  under  the  evidence. 

(Syllabus  by   the   Court.) 

Error  from  District  Court,  Seminole  County;  A,  T,  West,  Judge. 

Acjtion  by  J.  P.  Ford  against  the  Missouri,  Kansas  &  Texas 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Clifford  L,  Jackson,  W,  R,  Allen,  and  John  Wilmott,  for 
plaintiff  in  error,  citing:  Oillet  v.  Burlington  Jns.  Co.,  53  Kan. 
108 ;  Lee  v.  Railway  Co.,  67  Kan.  402 ;  Railway  Co.  v.  McCoy  et  ah 
(Ind  T.)  104  S.  W.  620;  Railway  Co.  v.  Webb,  6  Ind  T.  280; 
Railway  Co,  v.  Bolson  (Kan.)  14  Pac.  5;  Frich  v.  Reynolds,  6 
Okla.  638. 

Duke  Stone,  for  defendant  in  error,  citing:  Railu^ay  Co.  v. 
Shepherd,  20  Okla.  626 ;  Railway  Co.  v.  Ellis,  54  Fed.  481 ;  Bai7- 
road  Co.  v.  Stout  (U.  S.)  21  L.  Ed.  745;  Jones  v.  Railway  Co., 
128  U.  S.  443 ;  Railway  Co.  v.  Ives,  144  U.  S.  408 ;  Railway  Co.  v. 
Foley,  53  Fed.  459. 

TURNER,  J.  On  May  10,  1906,  J.  P.  Ford,  defendant  in 
error,  plaintiff  below,  sued  the  Missouri,  Kansas  &  Texas  Railway 
Company,  plaintiff  in  error,  defendant  below,  in  the  mayor's  court 
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withiix  and  for  the  incorporated  town  of  Konawa  in  the  western 
district  of  the  Indian  Territory.  His  complaint  substantially 
states:  That  he  is  a  resident  of  said  town;  that  defendant  owns 
and  operates  a  line  of  railway  through  the  same,  and  on  February 
6,  1906,  maintained  a  depot  and  an  agent  there;  that  on  said  day, 
within  the  limits  of  said  town,  defendant,  through  its  agents  and 
servants,  'Without  exercising  reasonable  diligence  to  keep  a  look- 
out, and  without  using  reasonable  diligence  after  plaintiflPs  cow 
was  seen  on  the  track  of  said  defendant,  negligently  and  carelessly 
run  a  certain  passenger  train  of  said  defendant  over  and  upon  the 
cow  of  the  plaintiff,  which  train  was  going  toward  the  south  at 
the  rate  of  about  15  miles  an  hour,"  and  killed  her,  to  his  dam- 
age, $36.  After  answer,  in  eflfect  a  general  denial,  there  was  trial 
to  a  jury,  which  resulted  in  a  judgment  for  plaintiff,  from  which 
defendant  appealed,  and  trial  anew  in  the  district  court  of  Semi- 
nole county  at  Wewoka  again  resulted  in  a  judgment  for  plaintiff, 
and  defendant  brings  the  case  here  for  review  by  petition  in  er- 
ror and  case-made. 

At  the  close  of  plaintiff's  testimony,  defendant  demun-ed  to 
the  evidence,  which  was  overruled  and  excepted  to,  whereupon  de* 
fendant  proceeded  to  offer  testimony,  and  at  the  close  of  all  the 
testimony  in  the  case  moved  the-  court  to  direct  a  verdict  in  its  % 
favor,  which  was  overruled,  and  this  constitutes  the  first  assignment 
of  error.  The  question  thus  presented  to  us  by  this  appeal  is 
whether,  admitting  the  truth  of  all  the  evidence  which  has  been 
given  in  favor  of  plaintiff,  together  with  such  inferences  and  con- 
clusions as  may  be  reasonably  drawn  from  it,  is  there  enough  com« 
petent  evidence  to  reasonably  sustain  this  verdict,  which,  in  effect, 
finds  defendant  negligent  as  alleged  in  this  complaint?  William 
H,  Harris  ei  al.  v.  M„  K.  &  T.  By.  Co.,  ante,  p.  341,  103  Pac.  758, 

We  think  there  is  and  was  sufficient  evidence  of  negligence  to 
take  the  case  to  the  jury.  It,  in  substance,  discloses :  That  plain- 
tiff lived  at  Konawa,  Ind.  T.,  and  was  the  owner  of  the  cow  in 
question,  which  had  a  market  value  of  $40.  That  said  cow  waa 
killed  by  one  of  defendant's  passenger  trains,  consisting  of  an 
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engine  and  three  coaches,  while  passing  through  said  town  going 
south,  on  February  5,  1906,  at  about  11  o'clock  a.  m.  That  she  was 
struck  by  said  train  about  250  yards  south  of  the  depot.  That  at 
the  time  plaintiff  was  at  his  store  about  100  yards  from  the  scene 
of  the  injury,  and,  while  he  did  not  see  her  struck,  saw  her  about 
10  minutes  thereafter.  She  was  at  the  time  lying  on  the  side  of 
the  trackj  where  she  had  fallen,  in  a  crippled  condition.  That  her 
tracks  between  the  rails  indicated  that  she  had  run  about  40 
yards  immediately  in  front  of  the  train  before  being  struck.  That 
from  where  she  lay  the  track  was  straight  and  unobstructed  north- 
ward for  400  yards  and  southward  for  about  250  yards.  The  en- 
gineer testified:  That  the  first  time  he  saw  the  cow  she  was  on 
the  track  ahead  of  the  engine  a  distance  he  could  not  state;  that 
the  train  was  well  equipped  with  air  brakes,  which  were  in  good 
condition;  that  the  track  at  the  scene  of  the  injury  ran  through 
cleared  land  with  no  buildings  or  other  obstructions  on  the  right 
of  way;  that  the  cow  came  from  the  ,left  side  of  the  track,  and  on 
that  account  was  out  of  his  range  of  vision ;  that  he  gave  no  signal 
of  any  kind;  that  he  did  not  have  time  to  do  so,  as  the  train  was 
at  the  time  running  at  an  ^'average  rate  of  speed,"  of  about  10 
miles  an  hour;  but  that  he  applied  the  air  brakes  as  soon  as  he 
saw  her,  which  was  all  he  coidd  do  to  stop  the  train;  that  the  bell 
was  ringing  during  the  run  through  the  station  limits;  that  the 
accident  could  not  have  been  avoided  with  safety  to  his  train ;  that 
at  the  time  he  was  keeping  a  lookout  for  objects  upon  the  track; 
that  the  air  was  clear,  and  objects  the  size  of  a  cow  could  be  seen 
for  at  least  a  quarter  of  a  mile  on  a  straight  track;  that  he  was 
the  first  to  discover  the  cow  on  the  track;  and  that  she  did  not  run 
any  distance  ahead  of  the  engine  before  being  struck.  The  fireman 
testified:  That  he  was  not  certain  of  the  exact  point  where  the 
injury  occurred,  and  knew  nothing  of  it  until  informed  by  the 
engineer,  which  was  at  once  after  the  injury;  that  he  never  saw 
her,  owing  to  the  fact  that  he  was  putting  in  coal;  that  he  knew 
of  no  signals  or  alarms  being  given  at  that  time  and  of  no  effort 
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to  stop  the  train.  Why  they  were  not  given,  or  why  no  effort  was 
made  to  stop,  he  did  not  know. 

Prom  all  of  which  might  fairly  be  inferred  that,  as  the  day 
was  clear,  the  track  was  straight,  and  the  right  of  way  unobstruc- 
ted, from  the  cow  northward  for  some  400  yards  and  southward 
some  250  yards,  the  engineer  was  not  on  the  lookout  for  stock  at 
the  time  of  the  injury.  Had  he  been,  there  was  nothing  to  pre- 
vent him  from  seeing  the  cow  before  she  came  upon  the  track,  and 
sounding  the  stock  alarm,  which  was  not  done.  Nor  was  the  fite- 
man  on  the  lookout,  for  he  so  states.  As  a  result  of  such  failure, 
the  animal  was  not  discovered  upon  the  track  in  time  to  stop  the 
train  or  do  anything  to  avoid  the  injury.  The  attempt  of  the  en- 
gineer to  excuse  his  failure  to  discover  the  animal  by  stating  that 
it  had  come  from  the  left  side  of  the  track  and  for  that  reason 
was  out  of  his  range  of  vision,  after  stating,  as  he  did,  that  the 
first  time  he  saw  her  was  on  the  track  in  front  of  his  engine  too 
close  to  stop  his  train  in  time  to  avoid  the  injury,  might  be  regard- 
ed as  a  mere  expression  of  opinion.  These  facts,  and  the  inferences 
and  conclusions  thus  reasonably  drawn  therefrom,  show  negligence, 
or  at  least  sufficient  evidence  thereof,  to  take  the  case  to  the  jury, 
as  it  was  not  an  open  question  in  Indian  Territory  at  the  time 
this  injuiy  occurred  that  railway  companies  were  required  to  keep 
a  lookout  for  stock  on  their  tracks.  M,,  K,  &  T,  By,  Co.  v.  Shep* 
herd,  20  Okla.  626,  95  Pac.  243.  See,  also,  M.,  K.  &  T.  Ry.  Co.  v. 
White,  2  Ind:  T.  23,  47  S.  W.  351 ;  3f .,  K.  &  T.  Ry,  Co.  v.  Farring- 
ton,  1  Ind.  T.  646,  43  S.  W.  946;  aulf,  C.  &  S.  F,  Ry,  Co.  v.  Wash- 
ington,  49  Fed.  347,  1  C.  0.  A.  286;  Gulf,  C.  *  S.  F,  Ry.  Co.  v. 
Ellis,  54  Fed.  481,  4  C.  C.  A.  454. 

The  facts  in  M.,  K.  &  T.  Ry,  Co,  v.  McClendan,  1  Ind.  T.  537, 
42  S.  W.  283,  were  strikingly  similar  to  those  in  the  case  at  bar. 
In  that  caFe  it  appeared :  That  the  injury  was  done  by  an  engine 
with  no  train  attached,  in  the  suburbs  of  a  village  where  the  track 
was  not  fenced.  That  plaintiff  testified  that  the  cow  ran  ahead  of 
the  engine  for  30  yards  before  she  was  struck.  The  engineer  tes- 
tified that  she  came  on  the  track  immediately  in  front  of  the 
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engine  just  before  she  was  struck.  That  the  engine  was  not  run- 
ning more  than  10  miles  an  hour.  That  there  was  not  sufficient 
time  to  give  signals  or  stop  the  engine  after  the  animal  was  dis- 
covered on  the  track  and  before  she  was  struck.  That  the  engine 
was  stopped  about  a  car  length  from  where  the  animal  was  struck. 
It  was  held  to  be  a  proper  case  to  go  to  the  juiy.  A  case  should  not 
be  withdrawn  from  the  jury  "unless  the  conclusion  follows  as  a 
matter  of  law  tliat  no  recovery  can  be  had  u^n  any  view  which  can 
be  properly  taken  of  the  facts  the  evidence  tends  to  establish.'* 
Railway  Co.  v.  Cox,  145  U.  S.  693,  12  Sup.  Ct.  905,  36  L.  Ed.  829. 
And  in  cases  involving  the  question  of  negligence,  the  rule  is  now 
settled  that: 

*^hen  a  given  state  of  facts  is  such  that  reasonable  men  may 
fairly  diflfer  upon  the  question  as  to  whether  there  was  negligence 
or  not,  the  determination  of  the  matter  is  for  the  jury.  It  is  only 
where  the  facts  are  such  that  all  reasonable  men  must  draw  the 
same  conclusion  from  them  that  the  question  of  negligence  is 
ever  considered  one  of  law  for  the  court/'  {Oulf,  C  S  8.  F.  Ry. 
Co.  V.  Ellis,  64  Fed.  481,  4  C.  C.  A.  454.) 

We  are  therefore  of  opinion  that  the  court  did  not  err  in 
overruling  defendants's  motion  for  a  peremptory  instruction  and 
submitting  the  case  to  the  jury  under  proper  instructions,  and  for 
that  reason,  and  as  there  is  no  merit  in  defendant's  contention  that 
certain  evidence  should  have  been  excluded,  the  judgment  of  the 
trial  court  is  affirmed. 

Dunn,  Hayes,  and  Williams,  JJ.,  concur;  Kane,  C.  J.,  not 
participating. 
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First  Nat.  Bank  op  Bristow  v.  Eogers. 

No.   157.     Opinion  Filed  July  13.  1909. 
(103    Pac.    682.) 

1.  LANDLORD  AND  TENANT— Renting  on  Sharee— Lien  on  Crops. 
One  who  raises  a  crop  upon  the  land  of  another  for  a  part 
of  the  crop  is  not  a  tenant,  tout  is  a  cropper  or  laborer. 

2.  EVIDENCE — Judicial  Notice — Seasons  and  Growth  of  Crops. 
The  courts  take  Judicial  notice  of  the  seasons  and  the  course 
of  nature,  which  includes  the  course  of  aerriculture  and  the 
^owth  of  the  staple  crops  of  the  country. 

3.  EVIDENCE— Judicial  Notice — Contract  to  Raise  Crop— Time  Re- 
quired. The  courts  will  take  judicial  cognizance  that  a  contract 
to  plant,  cultivate  to  maturity,  and  srather  a  crop  of  cotton  is 
a  contract  for  services  or  labor  for  a  longer  period  than  a 
month. 

4.  MASTER  AND  SERVANT— Lien  for  Servieee— Written  Contract 
^Necessity.  A  contract  for  services  or  labor  for  a  longer  per- 
iod than  one  month,  that  is  not  in  writing,  by  virtue  of  the  pro- 
visions of  section  4442  of  Mansfield's  Digest  of  the  Statutes  of 
Arkansas  (Ind.  T.  Ann.  St  1899,  sec.  2909),  confers  no  lien  In 
favor  of  the  laborer  upon  the  products  of  his  labor  thereunder. 

5.  CHATTEL  MORTGAGES— Description — Sufficiency.  A  descrip- 
tion in  a  chattel  mortgage,  which  is  sufficient  to  put  a  third 
person  upon  inquiry  which,  when  pursued,  will  enable  him  to 
ascertain  the  property  intended  to  be  included  in  said  mortgage, 
is  good. 

6.  CHATTEL  MORTGAGES — Description  of  Crop— Sufficiency.  A' 
mortgage  that  states  the  residence  and-  describes  the  home 
place  of  the  mortgagor,  and  states  the  residence  of  the  mort- 
gagee, and  describes  certain  horses,  cattle,  and  hogs  as  being 
located  upon  the  mortgagor's  home  place,  and  further  describes  a 
crop  of  cotton  not  planted  at  the  time  of  the  execution  of  the 
mortgage,  but  afterwards  planted  and  cultivated,  as  "the  prod- 
uct and  proceeds  of  all  my  1907  cotton  and  all  my  future  crops 
until  the  above  n6te  is  paid,"  where  the  mortgage  was  filed  for 
record  at  the  proper  place  in  the  recording  district  where  the 
cotton  was  located,  sufficiently  describes  the  cotton  to  render 
the  mortgage  valid  against  third  persons,  although  it  does  not 
describe  the  location  where  it  was  to  be  planted  and  cultivated. 

(Syllabus  by  the  Court) 
Error  from  Creek  County  Court;  Josiah  0.  Davis,  Judge. 
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Replevin  by  the  Pirst  National  Bank  of  Bristow  against  W. 
M.  Rogers  and  another,  in  which  J.  C.  Rogers  intervened.  Judg- 
ment for  intervener,  and  plaintiff  brings  error.    Reversed. 

On  Pebmary  7,  1907,  one  W.  M.  Rogers  made,  executed,  and 
delivered  to  the  First  National  Bank  of  Bristow,  plaintiff  in 
error,  his  certain  chattel  mortgage  to  secure  the  payment  of  a 
promissory  note.  The  mortgage  included,  among  other  things,  a 
crop  of  cotton  to  be  raised  by  the  mortgagor  during  the  year 
1907.  About  the  last  of  Pebmary  or  the  first  of  March,  "W.  M. 
Rogers  made  and  entered  into  an  oral  agreement  with  J.  C. 
Rogers,  defendant  in  error,  whereby  he  agreed  to  furnish  to  J.  C. 
Rogers  land,  horses,  and  machinery  necessary  to  plant,  cultivate, 
and  gather  a  crop  of  cotton,  and  J.  C.  Rogers  agreed  to  plant  and 
cultivate  and  gather  said  crop  of  cotton,  and  was  to  receive  one- 
half  the  crop  produced  by  him  for  his  labor.  The  terms  of  the 
contract  were  executed  by  both  parties  thereto.  Defendant  in  error 
planted,  cultivated,  and  produced  for  W.  M.  Rogers,  during  the 
year  1907,  a  crop  of  cotton  on  the  latter^s  land  located  in  what 

was  then  recording  district  No. of  the  Indian  Territory,  but 

now  in  Creek  County  of  this  state.  After  the  cotton  had 
been  gathered,  it  was  divided,  and  the  cotton  in  controversy  was 
delivered  by  W.  M.  Rogers  to  defendant  in  error  as  his  share  for 
the  labor  performed  by  him.  Defendant  in  error  hauled  the  same 
to  the  gin  for  the  purpose  of  having  it  baled.  After  it  had  been 
baled,  and 'while  it  was  yet  at  the  gin,  plaintiff  in  error  instituted 
this  action  in  replevin  to  recover  possession  of  the  same  under 
the  terms  of  its  mortgage.  It  brought  the  action  against  W.  M. 
Rogers  and  W.  W.  Holder,  the  latter  of  whom  was  the  manager 
of  the  gin  where  the  cotton  was  when  the  suit  was  instituted. 
Defendant  in  error  intervened  in  the  action  and  set  up  his  claim 
to  the  cotton.  The  case  was  tried  in  the  lower  court  to  a  jury 
upon  the  plea  of  intervention  of  defendant  in  error.  Defendant 
in  error  obtained  a  verdict  and  judgment  for  the  possession  of 
the  cotton  or  its  value.  Prom  this  judgment,  plaintiff  in  error 
brings  this  proceeding  in  error. 
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Wm.  L.  Cheatham  and  Thomson  dk  Smith,  for  plaintiflf  in 
error,  citing:  Von  Etien  v.  Cook,  54  Ark.  522;  Dano  v.  Railroad 
Co.,  27  Ark.  564;  Burgie  v.  Davis,  34  Ark.  179;  Gales  Bros,  t\ 
Burnett,  44  Ark.  90. 

C.  B,  Rockwood,  for  defendant  in  error,  citing:  Burgie  v, 
Davis,  34  Ark.  179;  Watson  v.  May,  62  Ark.  435. 

Hayes,  J.  (after  stating  the  facts  as  above).  The  cotton  in 
controversy  was  cultivated  and  produced,  and  the  contracts  un-r 
der  which  each  of  the  parties  claims  his  right  to  same  were  made^ 
in  the  Indian  Territory  before  the  admission  of  the  state,  and 
the  rights  of  the  parties  are  therefore  controlled  by  the  statutes 
relative  to  such  contracts  in  force  in  that  jurisdiction  at  that 
time. 

The  only  error  complained  of  by  plaintiff  in  error  is  an  al- 
leged error  of  the  trial  court  in  refusing  to  give  the  following 
instruction : 

*The  court  instructs  the  jury  that  under  the  statute  of  the 
Indian  Territory,  which  governs  in  this  case,  the  intervener  has 
not  established  a  laborer^s  lien  because  the  statutory  provisions 
have  not  been  complied  with  by  the  intervener." 

At  the  time  defendant  in  error  took  possession  of  the  cotton 
in  controversy  as  his  share  of  the  crop,  the  mortgage  of  the  plain- 
tiff in  error  was  in  existence  unsatisfied  and  duly  filed  as  required 
by  law,  and  he  thereby  had  constructive  notice  of  its  existence  and 
tfie  interest  of  plaintiff  in  error  in  the  crop ;  but  he  contends  that 
his  possession  of  the  cotton  replevied  was  the  result  of  a  division 
of  the  crop  between  him  and  W.  M.  Rogers  under  the  contract 
and  in  satisfaction  of  his  laborer's  lien  on  the  entire  crop,  and 
that  such  lien  is  superior  to  the  right  of  plaintiff  in  error  under 
its  mortgage.  One  who  raises  a  crop  upon  the  land  of  another 
for  an  agreed  share  is  a  cropper  or  laborer,  and  not  a  tenant,  and 
has  a  lien  upon  the  crop  for  the  share  due  him,  if  he  has  complied 
with  the  statute  providing  for  such  lien.  Burgie  v.  Davis,  34  Ark. 
179;  Ponder  v.  Rhea,  32  Ark.  534.    See,  also,  Oardenhire  v.  Smith, 
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39  Ark.  280.     Section  4425  of  Mansfield's  Digest  of  the  Tjews  of 
Arkansas  (Ind.  T.  Ann.  St.  1899,  §  2892),  provides: 

^Tiaborers  who  perform  work  and  labor  for  any  person  under 
a  written  or  verbal  contract,  if  unpaid  for  the  same,  shall  have  an 
absolute  lien  on  the  production  of  their  labor  for  such  work  and 
labor.'' 

Section  4446  (Ind.  T.  Ann.  St.  1899,  §  2912)  further 
provided  that  a  specific  lien  shall  be  reserved  upon  so  much  of  the 
produce  raised  and  articles  constructed  or  manufactured  by  la- 
borers during  their  contracts  as  will  secure  all  the  moneys  to  the 
value  of  all  supplies  furnished  them  by  employers  and  as  will  sec- 
ure all  wages  or  shares  due  the  laborers ;  but  by  section  4442  (Ind. 
T.  Ann.  St.  1899,  §  2909),  which  is  a  part  of  the  same  chapter  as 
the  sections  previously  referred  to,  it  is  provided: 

'^Contracts  for  services  or  labor  for  a  longer  period  than  one 
hionth  shall  not  entitle  the  parties  to  the  benefit  of  this  act  unless 
in  .writing  signed  by  the  parties,  witnessed  by  two  disinterested 
witnesses,  or  acknowledged  before  an  oflScer  authorized  by  law  to 
take  acknowledgments." 

The  contract  between  defendant  in  error  and  W.  M.  Rogers 
was  not  in  writing,  and  it  is  insisted  by  plaintiff  in  error  that,  for 
this  reason,  defendant  in  error  had  no  lien  upon  the  cotton  in 
controversy  which  was  valid  as  against  its  mortgage.  There  is  no 
evidence  in  the  record  by  which  it  is  disclosed  for  what  length  ot 
time  the  contract  for  services  between  defendant  in  error  and 
W.  M.  Rogers  was  to  run,  further  than  that  under  the  terms  of 
the  contract  he  was  to  furnish  the  labt)r  necessary  to  plant,  culti- 
vate, produce,  and  gather  a  crop  of  cotton  on  the  land  of  his  em- 
ployer during  the  year  1907;  but  courts  will  take  judicial  notice 
of  the  season  and  the  course  of  nature,  which  includes  the  general 
course  of  agriculture  and  the  growth  of  the  staple  crops  of  the 
country,  and  it  is  within  the  common  knowledge  of  all  that  to 
plant,  cultivate,  produce,  and  gather  a  crop  of  cotton  requires  a 
longer  period  than  one  month,  and  of  this  fact  the  court  will 
take  notice  without  direct  proof  thereof.  Person  v.  Wright  & 
Montgomery,  35  Ark.  169;  Tomlinson  v.  Oreenfield,  31  Ark  557; 
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Floyd  V.  Ricks,  14  Ark.  286,  68  Am.  Dec.  374;  Payne  v.  McCor^ 
mich  Harv.  Mach.  Co.,  il  Okla.  318,  66  Pac.  287.  A  contract  for 
such  purpose  wa§  a  contract  for  a  period  longer  than  one  month. 
Defendant  in  error  was  therefore  without  any  lien  upon  the  crop 
to  secure  to  him  the  payment  of  the  share  he  mas  to  receive  under 
the  contract,  and,  when  he  took  the  cotton  in  settlement  of  his 
share  under  the  contract,  he  took  it  subject  to  the  lien  of  plain- 
tiff in  error's  mortgage  if  such  mortgage  is  valid  as  to  him.  That 
this  statute  and  the  rule  which  it  enjoins  would  likely  result  often 
in  injustice  in  cases  similar  to  the  case  at  bar,  we  recognize,  and 
it  seems  to  have  been  so  recognized  by  the  Legislature  of  Arkan- 
sas, from  which  state  it  was  adopted  by  Congress,  for,  by  act  of 
the  Legislature  of  that  state  of  March  22,  1887  (Laws  1887,  p. 
108),  section  4442,  supra,  was  amended  to  read  that  contracts  for 
services  or  labor  for  a  longer  period  than  one  year,  instead  of  one 
month,  should  be  in  writing  in  order  to  entitle  the  laborer  to  the 
benefit  of  the  act;  but  this  amendment  to^  the  statute  was  not 
adopted  by  the  act  of  Congress  which  put  in  force  in  the  Indian 
Territory  certain  statutes  of  that  state,  and  is  not  controlling  in 
this  case. 

Defendant  in  error  insists,  however,  that,  although  the  re- 
quested instruction  states  correctly  the  law  applicable  to  the  facts, 
the  refusal  of  the  court  to  give  it  was  not  prejudicial  error  for  the 
reason  that  plaintiff  in  error's  mortgage  is  invalid  as  to  him  be- 
cause of  the  defective  and  uncertain  description  of  the  property 
purported  to  be  included  in  the  mortgage.  At  the  time  the  writ 
was  sued  out,  the  employer  of  defendant  in  error  had  divided  the 
crop  of  cotton  produced  and  gathered  by  him  and  had  given  to  him 
the  cotton  in  controversy  in  settlement  of  the  share  to  which  he 
was  entitled  under  the  contract,  and  defendant  in  error  had  caf- 
ried  this  cotton  to  the  gin,  and  the  same  had  been  ginned,  and  his 
name  placed  thereon.  If  the  mortgage  is  invalid  as  to  third  per- 
sons, defendant  in  error  is  the  owner  of  the  cotton  for  value,  and 
his  right  to  recover  in  this  action  is  not  dependent  upon  any  lien. 
A  laborer's  lien  becomes  essential  to  his  right  to  recover  only  in 
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the  event  plaintiflf  in  error  hag  a  mortgage  lien  npon  the  cotton  of 
which  defendant  in  error  had  notice  at  the  time  he  accepted  the 
cotton  in  controversy  in  pajnnent  of  hi8  share  of  the  crop.  The 
property  included  in  the  mortgage  consists,  in  addition  to  the  crop 
of  cotton,  of  a  number  of  cattle,  horses,  and  hogs.  The  mortgage 
recites  that  the  mortgagor,  "W.  M.  Rogers,  resides  at  his  home  about 
eight  miles  northeast  from  Bristow,  in  the  Indian  Territory,  on 
section  11,  township  17  north,  range  9  east,  and  describes  all  the 
property,  except  the  crop  of  cotton,  as  being  located  on  said  place. 
The  crop  of  cotton,  at  the  time  of  the  execution  of  the  mortgage, 
had  not  been  planted,  nor  had  any  preparation  or  arrangements 
been  made  for  the  planting  thereof;  but  the  mortgage  is  not  in- 
valid for  this  reason,  for  section  4749  of  Mansfield*s  Digest  of  the 
Statutes  of  Arkansas  (Ind.  T.  Ann.  St.  1899,  §  3060)  authorizes 
the  mortgaging  of  crops  not  planted  but  to  be  planted  in  the 
future.  The  mortgage  contains  no  words  of  description  of  the 
place  where  the  crop  was  to  be  planted,  and  the  only  words  of  de- 
scription of  the  crop  contained  in  the  mortgage  are  as  follows: 
"The  product  and  proceeds  of  all  my  1907  cotton  and  all  my 
future  crops  until  above  note  is  paid.'* 

Mr.  Cobbey,  in  volume  1  of  his  work  on  Chattel  Mortgages,  p. 
204,  lays  down  the  general  rule  as  to  what  is  the  necessary  descrip- 
tion of  a  thing  mortgaged  in  the  following  language : 

"Any  description  which  will  enable  third  persons  to  identify 
the  property,  aided  by  inquiries  which  the  mortgage  itself  indicate® 
and  directs,  is  sufficient.** 

'  He  states  as  a  second  rule  that  any  description  which  can  be 
made  certain  by  the  inquiries  suggested  is  good.  These  rules  were 
(quoted  with  approval  by  the  Court  of  Appeals  of  the  Indian  Ter- 
ritory in  Kaase  v.  Johnson,  5  Ind.  T.  76,  82  S.  W.  680.  In  that 
case  the  property  described  in  the  mortgage  was  described  as 
"279  head  of  cattle,  being  160  head  of  cows  of  various  colors,  from 
five  to  nine  years  old,  89  head  of  yearling  steers  and  heifers,  30 
head  of  steers,  two  to  three  years  old,  100  sucking  calves,  various 
colors,  4  Durham  bulls,  three  to  four  years  old,  and  all  the  in- 
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crease  of  said  cattle."  No  description  of  the  place  of  location  of 
the  cattle  was  given  in  tiie  mortgage;  but  the  mortgage  recited  the 
residence  of  the  mortgagors  and  the  residence  of  the  mortgagees, 
and  was  recorded  at  the  place  required  by  the  statutes  and  in  the 
district  where  the  cattle  were  in  fact  located.  The  court  held  that, 
although  the  mortgage  failed  to  describe  the  location  of  the  cattle, 
the  information  given  by  the  moriigage  was  such  as  to  put  one 
calling  to  purchase  the  cattle  or  to  attach  the  same  uppn  inquiry 
which  would  have  at  once  shown  what  property  was  included  in 
the  mortgage. 

In  Johnson  v.  Qrissard,  51  Ark.  410,  11  S.  W.  585,  3  L.  R.  A. 
795,  the  property  was  described  as  "all  my  crop  of  com,  cotton,  or 
other  produce  that  I  may  raise  or  in  which  I  may  have  in  any 
manner  an  interest,  in  the  year  1884,  in  Faulkner  county,  Arkan- 
sas.^^  The  court  held  that,  where  the  description  could  be  made 
certain  by  extrinsic  evidence,  the  record  of  the  mortgage  was  con- 
structive notice  of  the  mortgagee's  lien.  In  that  case  the  court 
said: 

"It  is  uncertainty  that  will  not  be  removed  when  the  convey- 
ance is  read  in  the  light  of  circumstances  surrounding  the  parties 
at  the  time  it  was  entered  into  and  their  manifest  design  is  con- 
sidered, that  will  render  a  conveyance  void.'' 

Yamufi\v.  Staie,  78  Ala.  28,  was  a  prosecution  for  the  re- 
moval or  sale  of  mortgaged  property.  The  property  covered  by 
the  mortgage  was  described  as  "my  entire  crop  of  every  descrip- 
tion raised  by  me  or  caused  to  be  raised  by  me  annually  till  this 
debt  is  paid."  Against  an  attack  upon  the  mortgage  as  being  void 
for  uncertainty  in  the  description  of  the  crops,  intended  to  be  in- 
cluded in  it,  the  court  held  it  valid,  and  said : 

'Whatever  force  there  may  be  in  this  objection  to  the  instru- 
ment on  its  face,  this  alleged  uncertainty  was  capable  of  being  re- 
moved, when  read  in  the  light  of  circumstances  surrounding  the 
contracting  parties  at  the  time  of  the  execution,  by  extraneous 
parol  identification." 

In  Smith  v.  Fields,  79  Ala.  335,  a  mortgage,  which  described 
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the  property  included  as  "my  entire  crop  of  cotton  and  com," 
was  held  snflScient  to  put  a  third  person  upon  inquiry  and  not  void 
for  indefiniteness  and  uncertainty^  since  the  general  descriptive 
words  used  in  the  mortgage  could  be  made  definite  and  certain 
by  parol  evidence  showing  what  crop  the  parties  had  reference  to. 

In  Henderson  v,  Oates,  62  Ark.  371,  12  S.  W:  780,  the 
property  mortgaged  was  designated  as  "my  entire  crops  of  cotton* 
and  com  to  be  raised  by  me  the  present  year  or  contracted  by  me.^' 
The  mortgage  was  held  valid  as  to  third  parties. 

In  Krone  &  Co,  v.  Phelps  et  al,,  43  Ark.  350,  wherein  the 
property  mortgaged  was  described  as  "all  the  crop  of  ten  acres  of 
cotton  to  be  grown"  by  the  mortgagor  upon  a  field  containing  40 
acres  in  cotton,  the  mortgage  was  held  void  as  to  strangers  for  un- 
certainty; but  the  facts  upon  which  the  rule  of  that  case  rests  are 
unlike  the  facts  in  the  cases  previously  cited  and  in  the  case  at  bar, 
for,  in  that  case,  which  exact  10  acres  of  cotton  out  of  the  mortga- 
gor's 40  acres  was  intended  to  be  included  could  not  be  ascertained 
by  extrinsic  evidence. 

In  the  case  at  bar,  as  in  Kaase  v.  Johnson,  supra,  the  residence 
of  the  mortgagor  is  given,  including  the  exact  location  of  his  home 
place,  and  also  the  residence  of  the  mortgagee.  The  crop  of  cot- 
ton included  in  the  mortgage  is  all  of  his  cotton  for  the  year  1907. 
These  facts,  in  our  opinion,  were  sufficient  to  put  a  third  person 
upon  inquiry,  which,  when  pursued,  would  enable  him  to  identify 
the  cotton  covered  by  the  mortgage.  The  crop  raised  by  the 
mortgagor  and  now  in  controversy  was  grown  upon  the  home  place 
described  in  the  mortgage  where  all  of  the  other  property  in- 
cluded in  the  mortgage  was  described  as  being  located.  The 
mortgage  was  upon  record,  and  defendant  had  constructive  notice 
thereof.  Its  contents  furnished  him  information,  which,  aided 
by  extrinsic  evidence  at  his  command,  would  have  enabled  him  to 
ascertain  that  the  cotton  in  controversy  was  the  product  of  the 
crop  described  in  the  mortgage,  and  he  is  not  an  innocent  pur- 
chaser for  value. 
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The  refusal  of  the  court  to  give  the  instruction  was  prejudi- 
cial error,  for  which  the  cause  must  be  reversed. 

Dunn,  Turner,  and  Williams,  J  J.,  concur;  Kane,  C.  J.,  not 
sitting. 


Atchison,  T.  &  S.  P.  Ry.  Co.  v.  Schultz. 

Nos.  61  and  701.     Opinion  Filed  July  13.  1909. 
(108  Pac.   756.) 

1.  APPEAL  AND  ERROR — Review — Discretion  of  Lower  Court — 
Vacation  of  Judgment.  An  application  to  vacate  a  judgment 
under  Wilson's  Rev.  &  Ann.  St.  Okla.  1903,  sections  4760-4763, 
inclusive,  is  addressed  to  the  sound  legal  discretion  of  the  court, 
and  will  not  be  disturbed  on  appeal,  unless  it  clearly  appears 
that  the  court  has  abused  its  discretion. 

2.  JUDGMENT — ^Vacation — Application — ^Valid  Defense.  In  an  ap- 
plication to  vacate  a  Judgment  under  Wilson's  Rev.  &  Ann.  St. 
Okla.  1903,  sections  4760-4763,  inclusive,  where  the  petition  fails 
to  set  forth  a  defense  to  the  action  resulting  in  the  Judgment 
sought  to  be  vacated,  petitioner  being  defendant  in  said  action, 
held  that  the  court  did  not  err  in  refusing  to  vacate  said  Judg- 
ment. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Woods  County;  L.  T.  Wilson,  Judge. 

Action  by  Clell  Schultz  against  the  Atchison,  Topeka  &  San- 
ta Fe  Railway  Company.  Judgment  for  plaintifi,  and  defendant 
brings  error.    AflSrmed. 

J.  S.  Cottingham,  Charles  H.  Woods,  and  H.  A.  Noah,  for 
plaintiff  in  error. 

Paul  Orove,  F.  M.  Cowgill,  and  T.  J.  WomacJc,  for  defendant 
in  error,  citing:  Marshall  v.  Marshall,  7  Okla,  240;  Winn  v, Frost, 
6  Okla.  89;  Schuler  v.  Foider  (Kan.)  64  Pac.  1035;  Hardware 
Co.  V.  Bank,  64  Kan.  273;  Steele  v.  Duncan,  47  Kan.  511. 
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Turner,  J.  On  February  2,  1906,  Clell  Schultz,  defendant 
in  error,  plaintiff  below,  sued  the  Atchison,  Topeka  &  Santa  Fe 
Railway  Company,  plaintiflE  in  error,  defendant  below,  in  the  pro- 
bate court  of  Woods  county  for  an  alleged  breach  of  contract  for 
a  shipment  of  live  stock,  and  prayed  damages  therefor  in  the  sum 
of  $642,  with  interest  thereon  from  September  21,  1905,  the  date 
of  said  contract.  On  February  23,  1906,  defendant  moved  the 
court  to  require  plaintiff  to  make  his  petition  more  definite  and 
certain,  and  that  he  state  whether  the  contract  was  in  writing, 
and,  if/ so,  to  attach  a  copy  to  his  petition,  which  said  motion  was 
overruled,  and  defendant  excepted,  and  on  April  5,  1907,  filed  ans- 
wer, in  effect,  a  general  denial.  On  July  1,  1907,  the  same  being 
the  first  day  of  the  July  term  of  said  court  at  said  place,  said 
cause  was  set  for  trial  for  August  9,  1907,  and  on  said  date  wag 
tried  to  the  court,  and,  defendant  not  appearing,  judgment  was 
rendered  against  it  in  the  sum  of  $724.52  and  costs.  On  October 
5,  1907,  after  said  term  had  expired,  defendant  filed  a  "petition 
for  a  new  trial  because  of  accidents  and  surprise  which,  with  or- 
dinary prudence,  could  not  have  been  guarded  against,'^  and  in 
support  thereof  set  forth,  in  substance :  That  coimsel  for  defen- 
dant in  said  cause  consisted  of  two  attorneys  who  lived  at  Guthrie, 
and  a  local  attorney  who  lived  at  Alva;  that  said  local  attorney 
had  charge  of  said  action  for  defendant;  that  none  of  said  at- 
torneys prior  to  the  judgment  had  notice  that  the  cause  had  been 
pet  for  trial ;  that  at  that  time  said  local  attorney  was  absent  from 
Alva  and  the  territory,  and  had  been  for  10  days  prior  thereto,  and 
until  September  11,  1907;  that  said  local  attorney  left  Alva  July 
30,  1907,  at  which  time  he  had  an  understanding  with  attorney 
for  the  plaintiff,  neither  of  whom  were  aware  that  the  cause  was 
set,  that  if  the  same  was  set  earlier  than  August  15th,  attorney 
for  plaintiff  would  take  steps  to  inform  attorneys  for  defendant 
living  at  Quthrie  in  time  for  one  or  both  to  attend  the  trial ;  that 
the  same  was  done  according  to  agreement,  by  plaintiff's  attorney 
informing  the  son  of  said  local  attorney,  who  neglected  to  inform 
said  attorneys  at  Guthrie,  on  account  of  which  said  neglect  defen- 
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dant  was  without  representation  at  said  trial,  and  prays  that  the 
said  judgment  be  vacated  and  set  aside.  Said  petition  was  sworn 
to  by  said  local  attorney.  On  October  31,  1907,  said  petition  came 
on  to  be  heard,  both  sides  appearing  by  counsel,  whereupon  the 
court,  after  hearing  the  testimony  on  both  sides,  denied  the  same, 
and  taxed  defendant  with  the  costs  of  the  proceedings.  On  No- 
vember 2,  1907,  defendant  filed  its  motion  for  a  new  trial  on  the 
issues  involved  in  said  petition,  which  said  motion  was  sworn 
to,  and  on  proper  showing,  made  by  testimony  in  open  court,  was 
on  November  13,  1907,  sustained,  whereupon  a  rehearing  was 
had  upon  said  petition  of  defendant  for  a  **new  trial,**  which  the 
court,  after  hearing  evidence  adduced  in  support  thereof,  denJted, 
to  which  defendant  excepted,  and  brings  the  case  here  by  petition 
in  error  and  case-made  for  review. 

Although  this  ^'petition  for  a  new  trial**  seems  to  be  based 
on  the  third  ground  for  a  new  trial  mentioned  in  Wilson*s  Rev. 
&  Ann.  St.  Okla.  1903,  §  4493,  we  are  constrained  to  believe  that, 
as  it  was  filed  after  the  term  in  which  the  judgment  sought  to  be 
vacated  was  rendered,  it  was  the  intent  of  the  pleader  to  proceed 
according  to  sections  4760  to  4763,  inclusive,  and  to  seek  to  set 
aside  said  judgment  ^^for  imavoidable  casualty  or  misfortune,**  as 
i  provided  for  in  the  seventh  subdivision  of  said  section  4760.  Es- 
pecially do  we  think  this  true  since  proceedings  imder  the  fonner 
section  can  only  be  taken  "within  three  days  after  verdict  or  de- 
cision was  rendered,**  according  to  section  4495  of  said  statute. 
This  being  the  case,  there  is  little  before  us  for  review.  Section 
4762  provides: 

'*The  proceedings  to  vacate  or  modify  the  judgment  or  order, 
on  the  grounds  mentioned  in  subdivisions  four,  five,  six,  seven, 
eight  and  nine,  of  section  five  hundred  and  sixty-two,  shall  be  by 
petition,  verified  by  affidavit,  setting  forth  the  judgment  or  order, 
the  grounds  to  vacate  or  modify  it,  and  the  defense  to  the  action, 
if  the  party  applying  was  defendant.** 

Accordingly  defendant,  in  order  to  invoke  the  discretion  of 
the  court  to  vacate  the  judgment  complained  of,  should  not  only 
have  set  forth  facts  in  its  petition  sufficient  to  show  unavoidable 
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casualty  or  misfortune,  which  prevented  it  from  defending?:  the  ac- 
tion, as  grounds  to  vacate  the  judgment,  but  should  also  have  dis- 
closed a  good  defense  thereto.  And  the  burden  of  proof  was  on  the 
defendant.  Pof  v.  LocJcridge,  22  Okla.  462,  98  Pac.  427.  The 
latter  the  petition  fails  to  do  or  attempt,  but  simply  states,  in  ef- 
fect, as  ground  to  vacate  the  judgment,  that  it  was  not  informed  of 
the  day  of  the  trial  through  the  neglect  of  its  own  agents.  This 
was  manifestly  insufficient.  Had  this  in  the  judgment  of  the 
court  been  regarded  as  sufficient  grounds  to  vacate  the  judgment, 
the  court  would  not  have  been  justified  in  making  the  order  to 
that  effect  until  it  had  first  determined  the  validity  of  the  pro- 
posed defense  to  the  action.     Section  4763  provides: 

"The  court  may  first  try  and  decide  upon  {he  grounds  to  va- 
cate or  modify  a  judgment  or  order  before  trying  or  deciding  upon 
the  validity  of  the  defense  or  cause  of  actiop.'* 

But  had  the  petition  on  its  face  disclosed  such  valid  defense, 
since  the  testimony  adduced  at  the  hearing  is  not  brought  up,  it  is 
impossible  for  us  to  say  that  the  trial  court  abused  its  discretion 
in  failing  to  vacate  the  judgment  on  the  showing  made.  Such 
abuse  of  discretion  must  clearly  appear  before  we  can  reverse  the 
disposition  of  the  application  made  by  the  trial  court,  17  Am.  & 
Eng.  Enc.  of  Law  says: 

**Whether  an  application  for  the  opening  or  vacation  of  a 
judgment  shall  be  granted  or  refused  is  a  matter  resting  in  the 
sound  legal  discretion  of  the  court  to  which  it  is  addressed.  And 
while  the  action  of  the  court  in  the  premises  may  be  reviewed  on 
appeal,  and,  when  the  justice  of  the  case  so  requires,  reversed,  its 
disposition  of  the  application  will  not  be  disturbed  unless  it  clearly 
appears  that  this  discretion  has  been  abused'^— 
and  cases  cited. 

Also  Poff  t\  Lockridge,  supra.  Since,  therefore,  we  are  of 
the  opinion  that  the  proceedings  were  so  defective  as  to  be  on 
their  face  insufficient  to  invoke  the  discretion  of  the  court,  we 
cannot  say  that  the  court  abused  the  discretion  in  refusing  to 
vacate  this  judgment  complained  of. 

It  is  next,  in  effect,  contended  that,  as  the  judgment  sought 
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to  be  vacated  was  rendered  August  9,  1907,  the  same  was  coram 
non  judice,  for  the  reason  that  said  probate  court  had  adjourned 
its  July  term  on  July  1st  next  prior  thereto.  In  aid  of  this  con- 
tention the  Courtis  writ  of  certiorari  was  invoked  by  plaintiff  in 
error,  and  the  records  of  said  court  brought  up  showing  the  en- 
tire docket  entries  of  that  term.  We  have  examined  those  entries, 
and  find  that  they  disclose  said  court  to  have  been  only  opened  on 
July  1st  for  the  July  term,  but  do  not  find  that  the  same  was  on 
the  stole  day  adjourned  for  the  term,  or  any  intimation  to  that 
effect.  It  is  next  insisted  that  on  August  7,  1907,  said  court  did 
^^specifically,  and  in  so  many  words,  adjourn  the  term."  Ve  do 
not  gather  such  intent  from  the  entry  of  that  day,  whiph  is  as 
follows : 

"August  7. — 9  a.  m.  Coi^rt  convened  case  of  Territory  v. 
Bollie  Hill  being  called  and  defendant  change  his  plea  to  one  of 
guilty,  whereupon  court  adjourned  until  9  a.  m.  on  the  docket 
for  the  day  being  exhausted." 

That  this  meant  9  a.  m.  on  the  day  following  is  gathered 
from  the  judgment  entry  in  the  case  of  Lambert  v.  Burton,  which 
is  entered  as  of  that  date,  following  which  is  the  judgment  entry 
in  this  case,  which  after  the  style  of  the  cause  in  part  recites : 

"Now  on  this  the  9th  day  of  August,  1907,  the  same  being  one 
of  the  judicial  days  of  the  regular  July,  1907,  term  of  the  pro- 
bate court  of  Woods  County,  Oklahoma  Territory,** 
showing  conclusively  to  our  minds  that  said  court  convened  on 
July  Ist,  and  continued  in  regular  term  until  after  the  judgment 
in  question  was  entered.  We  deem  it  unnecessary  to  notice  other 
assignments  of  error. 

Finding  no  error  in  the  record,  the  judgment  of  the  lower 
court  is  afSormed. 

All  the  Justices  concur. 
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Chicago,  R.  I.  &  P.  Ry.  Co.  et  ah  v.  State  ei  ah 

No.  670.     Opinion  Filed  July  13,  1909. 

(108   Pac.   617.) 

CORPORATION  COMMISSION  —  Review— Reoord—  Findings  — 
Pretuntption  of  Correctness.  "Alf  Mie  facts  upon  which  the  ac- 
tion appealed  from  was  hased,  and  which  may  W  essential  for 
the  proper  decision  of  the  appeal'*  (section  22,  .art  9,  Const 
CBunn's  Ed.  sec.  284;  Snyder's  Ed.  p.  259]>  means  the  facts  as 
found  by  the  commission,  and  does  not  include  the  evidence 
introduced  at  the  hearinsr. 

la.  Facts  found  by  the  commission  are  prima  faoie  correct 
and  can  be  overturned  only  under  the  rule  announced  in  the 
cases  of  Atohison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  State  et  aU  28 
Okla.  210,  100  Pac.  11,  and  Atchison,  Topeka  A  Santa  Fe  Ry.  Co. 
V.  State  et  al.,  28  Okla.  510,  101  Pac  262. 

RAILROADS— Telegraphs  and  Telephones-— Corporation  Com- 
mission—Orders^Setting  Aside^Maintenance  of  Operator  at 
Station.  The  order  of  the  commission,  heins  made  upon  the 
facts  found,  is  presumed  to  be  Just  and  reasonable;  but  when 
such  order,  applied  to  the  facts  found,  cannot  be  sustained  on 
examination  in  this  court  as  being  Just  and  reasonable,  same 
may  be  set  aside. 

2a.  When  it  is  conceded,  for  the  purpose  of  the  order,  that  the 
receipts  from  the  commercial  telegraph  service  are  inadoqoate 
for  the  maintenance  of  an  operator  at  a  station,  and  there  is 
no  finding  of  facts  as  to  the  commercial  telegraph  receipts  at 
said  station  during  the  maintenance  of  an  operator  there  (it 
appearing  that  up  to  less  than  or  about  a  year  prior  to  the  date 
of  the  hearing  such  an  operator  had  be^i  maintained),  the  or- 
der of  the  commission  directing  the  telegraph  company  to  in- 
stall and  maintain  an  operator  at  said  station  for  commercial 
,  purposes  is  not  reasonable  and  Just. 

2b.  A  railway  company  cannot  'be  reasonably  and  Justly  re- 
quired to  install  and  maintain  a  telegraph  operator  at  such 
station,  unless  it  is  reasonably  necessary  on  account  (1)  of  the 
safety  and  the  expedition  of  the  train  services,  both  freight  and 
passenger,  or  either;  and  (2)  of  the  convenience  to  be  afforded 
to  the  public  by  the  railway  company  in  the  conduct  of  Its 
freight  and  passenger  service,  or  eithw. 

2c  When  there  is  no  finding  of  facts  as  to  the  amount  of 
freight  receipts  at  said  station,  showing  what  portion  thereof 
goes  to  lines  other  than  the  appellant  company,  nor  as  to  the 
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passenger  receipts,  showing^  also  what  portion  thereof  ffoes  to 
lines  other  than  said  appellant,  there  beinff  a  finding,  however, 
that  said  appellant  had  been  compelled  "to  phone  to  other  sta- 
tions for  the  purpose  of  securing  orders  for  trains  tied  up  for 
want  of  orders"  at  said  station,  neither  stating  how  many  times, 
nor  whether  or  not  the  telephone  service  was  adequate  to  sup- 
ply that  demand,  or  the  expenses  entailed  thereby,  held,  that 
under  such  flnding  such  order  against  the  railway  company 
would  not  be  Justified. 

3.  CORPORATION  COMMISSION— Orders— Presumption  of  Cor- 
rectness. The  prima  facie  presumption  of  correctness  (section 
22,  art.  9,  supra)  applies  to  the  facts  found,  and  when  there  is 
no  finding  by  the  commission  on  a  necessary  point,  and  the 
evidence  in  the  record-  is  indefinite  and  unsatisfactory,  on  re- 
view here  such  order  will  not  be  sustained. 

(Syllabus  by  the  Court.) 

Appeal  from  the  Corporation  Commission. 

Proceedings  before  the  State  Corporation  Commission  by  the 
State  of  Oklahoma  and  others  to  compel  the  Chicago,  Rock  Island 
A  Pacific  Bailway  Company  and  the  Western  Union  Telegraph 
Company  to  install  telegraph  service,  for  commercial  and  other 
purposes  for  which  commonly  used,  at  the  town  of  Ferguson.  It 
was  so  ordered,  and  the  railway  company  and  telegraph  coihpany 
appeal.     Reversed  and  remanded. 

Cottingham  &  Bledsoe  and  C.  0.  Blake,  for  appellants,  citing : 
W.  U.  Tel  Co.  V.  Railroad  Com,  (Miss.)  21  South.  15;  Rojilway 
Co.  V.  Becker  et  al,  35  Fed.  883;  Reagan  v.  Loan  &  T.  Co,,  154 
U.  S.  399;  Railroad  Com.  Cases,  116  TJ.  S.  307;  Atlantic  Coast 
Line  v.  N.  Car.  Corp,  Com.,  206  U.  S.  20;  Piatt  v.  Lecocq,  158 
Fed.  723;  A.,  T.  &  8.  F.  Ry.  Co.  v.  State,  23  Okla.  231. 

Charles  West,  Atty.  Gen.,  and  Geo.  A.  Henshaw,  Asst.  Atty. 
Gen.,  for  appellees,  citing:  Railway  Co.  v.  State,  23  Okla.  210; 
Railroad  Co.  v.  Interstate  R.  Co.,  107  Va.  229;  Railroad  Co.  v. 
Casey,  26  Pa.. 300;  Interstate  Commerce  Com.  v.  Railway  Co.,  209 
TJ.  S.  119;  Reagan  v.  Loan  &  T.  Co.,  154  IT.  S.  397;  Railroad  Co. 
V.  Oill,  156  TJ.  S.  194;  Railway  Co,  v.  Interstate  Commerce  Com. 
206  TJ.  S.  441 ;  Steenerson  v.  Railroad  Co.,  69  Minn.  353 ;  Smith  v. 
Ames,  169  U  S.  549. 
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Williams,  J.  Tn  the  case  of  Western  Union  Tel,  Co,  v,  Mis- 
sissippi Railroad  Commission,  74  Miss.  80,  21  South.  15,  the 
third  plea  averred  that: 

*^t8  lines  were  constructed  and,  maintained,  and  its  business 
carried  on,  in  Mississippi  at  a  very  great  expense,  while  the  re- 
ceipts from  its  business  were  small  and  unremunerative ;  that  a 
large  majority  of  its  offices  in  the  state  are  maintained  under 
agreement  with  the  various  railroad  companies,  whereby  the  rail- 
road companies  maintain  the  offices  and  pay  the  operators,  ond 
but  for  this  arrangement  it  would  be  unable  to  maintain  its 
business  in  the  state;  that,  notwithstanding  said  contracts,  and 
its  earnest  efforts  to  economize  in  every  way  consistent  with  effi- 
cient public  service  for  some  time  prior  to  the  closing  of  said 
office,  defendant  was  doing  business  in  the  state  at  a  loss,  owing 
to  competition  with  other  lines,  and  owing  to  the  tariff  estab- 
lished by  the  Railroad  Commission,  and  from  other  causes;  that 
at  Payette  it  had  no  arrangements  with  the  railroad  company, 
and  could  make  none;  and  that  the  receipts  of  that  office,  at  the 
time  it  was  closed,  were  insufficient  to  pay  the  expenses  of  keep- 
ing it  open  for  business,  and,  if  it  was  maintained,  it  would  be 
at  a  loss  to  defendant,  without  its  fault,  and  it  could  be  main- 
tained only  at  a  loss  to  defendant  in  the  expenditure  of  money 
and  the  consumption  of  its  property,  for  which  it  could  get  no 
return.  Wherefore  to  require  it  to  reopen  the  office  would  be 
violative  of  the  Constitution  of  Mississippi,  in  that  it  would  be 
taking  private  property  for  public  use  without  due  compensation.^ 

The  fourth  plea  averred,  in  addition  to  the  foregoing  allega- 
tions of  the  third  plea,  that  "to  require  defendant  to  further 
keep  open  and  maintain  said  office  would  be  to  deprive  it  of  its 
property  without  process  of  law,  and  violative  of  section  1  of  the 
fourteenth  amendment  of  the  Constitution  of  the  United  States.^ 
A  general  demurrer  was  interposed  to  each  of  said  pleas,  and  the 
court  sustained  the  same.  The  Supreme  Court  of  Mississippi  in 
that  case  held  that  facts  set  up  by  said  pleas,  and  admitted  to  be 
true  by  the  demurrer,  furnished  ample  justification  for  the  ac- 
tions of  the  telegraph  company  in  closing  its  office  at  Fayette. 

■  In  the  case  of  Chicago,  Si.  Paul,  Minneapolis  &  0,  By,  Co, 
V.  Becker  et  al.  (C.  C.)  35  Fed.  886,  Mr.  Justice  Brewer,  sitting 
as  circuit  judge,  in  delivering  the  opinion  of  the  court,  said: 
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'^t  is  not  within  the  power  of  the  state,  directly  or  indirectly, 
to  put  in  force  a  schedule  of  rates,  when  the  rates  prescribed 
therein  will  not  pay  the  cost  of  service.  In  this  case  the  defend- 
ant took  no  testimony,  and  the  complainant's  testimony  shows 
that  the  actual  cost  of  the  service — ^that  is,  wages  of  employees, 
rent  of  engines,  keeping  the  track  in  repair — exceeds  per  car  by 
14  cents  the  amount  allowed  in  the  schedule  as  compensation.  In 
other  words,  it  costs  the  complainant  $1.14  per  car  to  do  the  work, 
and  the  defendant  proposes  to  allow  it  to  charge  only  $1.  The 
state  cannot  require  a  railroad .  corporation  to  carry  persons  or 
property  without  reward.'  Railroad  Commisfdon  Cases,  116  IT. 
S.  331,  6  Sup.  Ct.  334,  29  L.  Ed.  636.^' 

In  the  case  of  Atlanta  Coast  Line  v.  North  Carolina  Corpora- 
Hon  Commission,  206  IT.  S.  20,  27  Sup.  Ct.  585,  51  L.  Ed.  933, 
the  court  of  ultimate  resort  in  this  republic  said: 

"As  the  public  power  to  regulate  railways  and  private  right 
of  ownership  of  such  property  co-exist,  and  do  not  the  one  de- 
stroy the  other,  it  has  been  settled  that  the  right  of  ownersliip 
of  railway  property,  like  other  property  rights,  finds  protection 
in  constitutional  guaranties,  and  therefore  wherever  the  power  of 
r^ulation  is  exerted  in  such  an  arbitrary  and  unreasonable  way 
as  to  cause  it  to  be  in  effect  not  a  regulation,  but  an  infrirg^ment 
upon  this  right  of  ownership,  such  an  exertion  of  power  is  void 
because  repugnant  to  the  due  process  and  equal  protection  clauses 
of  the  fourteenth  amendment.'' 

In  the  light  of  the  foregoing  excerpts  as  authority,  we  now 
pass  to  the  question  as  to  whether  or  not  the  order  made  by  the 
commission  in  this  record  is  reasonable  and  just.  The  order 
recites : 

<cm  m  m  rpj^^  commission  finds  that  the  defendants  main- 
tain a  station  at  the  town  of  Ferguson,  and  keep  an  agent  there, 
who  performs  all  the  duties  of  a  regular  agent  other  than  tele- 
graph service.  The  commission  further  finds  from  the  evidence 
that  shippers  and  buyers  of  grain  and  cotton  are  greatly  discom- 
moded and  at  many  times  sustain  loss  by  reason  of  the  failure  of 
this  service  and  that  the  defendant  railroad  has  been  compelled  to 
phone  to  other  stations  for  the  purpose  of  securing  orders  for 
trains  tied  up  for  want  of  orders  at  the  town  of  Ferguson.  It  is 
further  shown  by  the  evidence  that  considerable  business  in  the 
shipment  of  various  farm  products  is  done  at  the  town  of  Fer- 
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guson,  and  that  the  reasonable  necessity  of  the  public  requires 
telegraphic  service.  The  defendant  railroad  company  contends 
that  Ferguson  as  a  commercial  telegraph  station  does  not  pay  a 
sufficient  amount  to  enable  it  to  maintain  a  telegraph  oflSce;  Ihat 
the  defendant  telegraph  company  is  willing  to  maintain  telegraph 
service  at  any  station  where  the  railway  company  maintains  an 
operator  who  is  telegrapher.  Conceding  the  contention  of  the 
defendant  railway  company  that  receipts  from  commercial  serv- 
ices are  inadequate  to  pay  for  the  maintenance  of  an  asrent,  it 
must  be  remembered  that  there  are  but  few  stations  in  the  state 
of  Oklahoma  where  this  service  alone  pays  suflBcient  to  maintain 
an  agent,  yet  telegraph  service  is  maintained  throughout  the  state 
by  the  joint  use  of  the  railroad  operator,  and  the  commission  is 
of  the  opinion  that  it  is  the  duty  of  the  defendant  to  maintain 
this  service,  inasmuch  as  the  people  of  the  town  of  Ferguson  and 
vicinity  have  no  means  of  ascertaining  the  arrival  or  departure  of 
passenger  trains,  which  is  required  by  the  order  of  this  commis- 
sion at  stations  where  tickets  are  sold.  It  is  therefore  ordered  by 
the  commission  that  the  defendants,  the  Western  Union  Telegraph 
Company  and  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, install  and  maintain  telegraph  service  for  commercial  and 
other  purposes  for  which  such  service  is  commonly  used,  and 
maintain  the  same  until  further  ordered  by  this  commission.  That 
this  service  shall  be  maintained  on  and  after  the  15th  day  of 
September,  1908." 

Section  22,  art.  9  (Bunn's  Ed.  §  234;  Snyder's  Ed.  p.  259) 
of  the  Constitution,  in  part  provides: 

''•  •  *  The  chairman  of  the  commission,  under  the  seal 
of  the  commission,  shall  certify  to  the  Supreme  Court  all  the  facts 
upon  which  the  action  appealed  from  was  based  and  which  may 
be  essential  for  the  proper  decision  of  the  appeal,  together  with 
such  of  the  evidence  introduced  before,  or  considered  by  the  com- 
mission as  may  be  selected,  specified  and  required  to  be  certified, 
by  any  party  in  interest,  as  well  as  such  other  evidence,  so  intro- 
duced or  considered  as  the  commission  may  deem  proper  to  cer- 
tify. The  commission  shall,  whenever  an  appeal  is  taken  there- 
from, file  with  the  record  of  the  cage,  and  as  a  part  thereof,  a 
written  statement  of  the  reasons  upon  which  the  action  appealed 
from  was  based  and  such  statement  shall  be  read  and  considered 
by  the  Supreme  Court,  upon  disposing  of  the  appeal.** 

^^All  the  facts  upon  which   the    action    appealed    from    was 
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based  and  which  may  be  essential  for  the  proper  decision  of  the 
appeaP  evidently  means  and  contemplates  the  facts  as  found  by 
the  commission,  and  not  the  evidence  introduced  at  the  hearing. 
For  if  any  other  construction  was  intended,  why  the  use  of  the 
subsequent  clause,  ^^ogether  with  such  of  the  evidence  before,  or 
considered  by  the  commission  as  may  be  selected,  specified  and 
required  to  be  certified  by  any  party  in  interest,  as  well  as  such 
ether  evidence,  so  introduced  or  considered  as  the  commission  may 
deem  proper  to  certify^'  Now  *'all  the  facts  upon  which  the  ac- 
tion appealed  from  was  based  and  which  may  be  essential 
for  the  proper  decision  of  theeppeaP  are  presumed  to  be 
correct.  In  the  case  of  Atchison,  Topeka  &  Santa  Fe  Ry,  Co. 
V.  State  et  al.,  23  Okla.  210,  100  Pac.  11,  it  was  held  by  this 
court  that  the  finding  of  the  commission  on  appeal,  under  the 
prima  facie  presumption  as  provided  in  section  22  art.  9  (Bunn's 
Ed.  §  235;  Snyder^s  Ed.  p.  160),  is  presumed  to  be  correct  until 
overcome  or  rebutted  by  the  facts  in  the  record,  as  weighed  and 
foxmd  by  this  court  on  reviewing  the  same.  In  the  case  of  Atchir 
son,  Topeka  &  Santa  Fe  Ry.  Co,  v.  State  et  ai.,  23  Okla.  510, 
101  Pac.  267,  this  court  quoted  with  approval  from  the  case  of 
Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  State  et  al.,  23  Okla.  210, 
100  Pac.  11,  supra,  the  following  excerpt: 

**The  presumption  given  by  this  provision  in  favor  of  the 
commission's  order  belongs  to  that  class  of  prima  fade  orders  or 
presumptions  that  are  rebuttable,  and  will  yield  to  the  legitimate 
recitals  of  the  record,  or.  the  probative  force  of  the  evidence  in 
the  record.  It  casts  upon  the  appellant  the  burden  of  making  it 
clearly  appear  to  the  reviewing  body  that  the  order  made  by  the 
commission  is  erroneous.  The  appellant  cannot  with  hope  of  suc- 
cess ask  the  revising  tribunal  to  overthrow  the  findings  of  the 
commission  upon  vague  inferences  or  remote  possibilities.  It  will 
fail  unless  it  overcomes  the  presumption  by  making  error  mani- 
fest.'' 

It  necessarily  follows  that  the  facts  as  found  by  the  com- 
mission are  prima  fade  correct,  and  can  be  overturned  only  un- 
de?  the  rule  announced  by  the  foregoing  cases. 

But  the  question  further  arises  as  whether  or  not  the  facts 
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found  by  the  commission  will  justify  the  order  made.  The  com- 
mission found  ^^that  the  defendants  maintain  a  station  at  the 
town  of  Ferguson,  and  keep  an  agent  there,  who  performs  all  the 
duties  of  a  regular  agent  other  than  telegraph  service."  Further, 
**that  shippers  and  buyers  of  grain  and  cotton  are  greatly  dis- 
commoded and  at  many  times  sustain  loss  by  reason  of  the  fail- 
ure of  this  service,  and  that  the  defendant  railroad  has  been 
compelled  to  phone  to  other  stations  for  the  purpose  of  securing 
orders:  for  trains  tied  up  for  want  of  orders  at  the  town  of  Fer- 
guson. It  is  further  shown  by  the  evidence  that  considerable 
business  in  the  shipment  of  various  farm  products  is  done  at  the 
town  of  Ferguson,  and  that  the  reasonable  necessity  of  the  public 
required  telegraphic  service."  In  the  order  it  is  conceded,  for 
the  purpose  of  that  case,  that  the  receipts  from  commercial  tele- 
graph service  are  inadequate  to  pay  for  the  maintenance  of  an 
operator  at  said  station,  and  it  naturally  follows  under  its  recitals 
that  the  commission  would  not  be  justifiable  in  ordering  the  tele- 
graph company  to  install  and  maintain  a  telegraph  operator  at 
said  station  solely  for  commercial  purposes.  Finding  of  facts, 
reciting  that  ^^thc  defendants  maintain  a  station  at  the  town  of 
Ferguson,  and  keep  an  agent  there,  who  performs  all  the 
duties  of  a  regular  agent  other  than  telegraph  service,"  is  not  sus- 
tained by  the  evidence,  except  as  to  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company;  there  being  not  one  scintilla  of 
evidence  in  the  record  that  the  telegraph  company  in  any  way 
maintains  and  keeps  ^^an  agent  there  who  performs  all  the  duties 
of  a  regular  agent  other  than  telegraph  service." 

Now  as  to  whether  or  not,  upon  the  facts  found  by  the  com- 
mission, it  was  justifiable  in  requiring  the  appellants  to  install 
and  maintain  a  telegraph  operator  at  said  station  on  account  of 
the  railway  business.  It  appears,  at  all  events,  that  the  order 
would  not  be  justifiable  against  the  telegraph  company  for  such 
purposes  unless  it  could  be  sustained  as  against  the  railway  com- 
pany, and  our  attention  is  now  directed  to  that  phase  of  the  case. 
The  fact  that  shippers  and  buyers  of  grain  and  cotton  are  discora- 
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moded,  and  at  many  times  sustain  loss^  by  reason  of  the  lack 
of  telegraphic  service^  is  not  snfScient  to  require  the  railway  com- 
pany to  install  and  maintain  a  telegraph  operator  at  said  station, 
unless  it  is  reasonably  necessary  on  account:  (1)  Of  safety  and 
expedition  in  the  train  service,  both  freight  and  passenger,  or 
either;  and  (2)  the  convenience  to  be  afforded  to  the  public  by 
the  public  service  company  in  the  conduct  of  its  freight  and  pas- 
senger service,  or  either.  But  there  is  no  finding  of  fact  as  to 
the  amount  of  the  freight  receipts  at  said  station,  showing  what 
portion  thereof  would  go  to  lines  other  than  the  appellant  com- 
pany, nor  as  to  the  passenger  receipts  likewise  showing  what  por- 
tion thereof  goes  to  lines  other  than  said  appellant.  It  may  be 
ins.isted  by  the  appellees  that  there  is  evidence  in  the  record  to 
the  effect  that  the  average  aggregate  freight  and  passenger  re- 
ceipts at  said  station  for  12  months  prior  to  the  date  of  the  hear- 
ing was  $242  per  month;  but  there  is  no  testimony  showing  what 
part  is  for  freight  or  passenger -service,  and  what  portion  thereof 
the  appellant  company  was  entitled  to.  The  prima  fade  presump- 
tion of  correctness,  by  virtue  of  section  22,  art.  9,  supra,  applies 
only  to  the  facts  found;  and,  there  being  no  finding  by  the  com- 
mission on  this  point,  and  the  evidence  in  the  record  being  so 
indefinite  and  unsatisfactory,  even  if  we  were  permitted  to  go  out- 
side of  the  facts  found  by  the  commission  (which  it  is  not  neces- 
sary to  determine  here),  we  do  not  feel  that  we  would.be  justi- 
fiable in  holding,  incomplete  and  unsatisfactory  as  the  evidence 
is,  that  it  would  be  just  and  reasonable  to  require  the  railway 
company  to  install  and  maintain  the  telegraphic  service  at  said 
station.  For  it  would  not  be  just  and  reasonable  to  require  said 
company  to  install  and  maintain  such  service,  as  a  rule,  at  a  loss, 
unless  in  exceptional  cases,  like  when  the  safety  in  the  operation 
of  the  train  service,  oi  extraordinary  public  necessities,  would  de- 
mand it. 

The  patronizing  public,  as  a  rule,  have  no  right  to  demand 
conveniences,  without  just  compensation  to  the  party  furnishing 
the  same.     Neither  an  individual  nor  a  corporation,  as  a  rule. 
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can  be  required  to  furnish  conveniences  without  just  compensa- 
tion, or  at  a  loss  to  itself.  But,  when,  in  the  operation  of  train 
service,  safety  to  human  life  reasonably  requires  it,  then  the  police 
power  will  intervene,  and  require  it  at  all  hazards.  But  there  is 
no  finding  of  fact  that  would  justify  it  under  the  safety  proposi- 
tion. The  only  finding  that  relates  to  that  point  is  that  **the 
defendant  railroad  company  has  been  compelled  to  phone  to  other 
stations  for  the  purpose  of  securing  orders  for  trains  tied  tip  for 
want  of  orders  at  the  town  of  Perguson.*^  Such  a  finding  is  too 
indefinite.  It  does  not  state  how  many  trains,  nor  negative  the 
fact  as  to  whether  or  not  the  telephone  service  was  adequate  to 
supply  that  demand,  or  less  expensive.  Under  a  former  decision 
of  this  court  (4.,  T.  &  8.  F,  Ry.  Co.  v.  State  et  al,  23  Okla.  210, 
100  Pac.  11),  it  was  held  that  it  was  reasonable  and  just  to  re- 
quire a  telephone  to  be  maintained  in  stations  where  there  are 
local  exchanges,  for  the  convenience  of  the  patrons  of  the  station, 
under  a  propier  case;  and  this  telephone  seems  to  have  afforded 
relief  when  the  trains  were  tied  up  for  want  of  orders.  The  state- 
ment of  the  commission  tliflt  "it  is  further  shown  by  the  evi- 
dence that  considerable  business  in  the  shipment  of  various  farm 
products  is  done  at  the  town  of  Perguson,  and  that  the  reasonable 
necessity  of  the  public  requires  tel^raphic  service,"  is  merely 
the  recital  of  a  conclusion,  at  least  too  general,  and  not  sufficiently 
specific. 

If  the  patrons  of  that  station  are  reasonably  and  justly  en- 
titled to  this  telegraph  service,  they  ought  to  have  it.  If  it  would 
be  unjust  and  unreasonable  to  require  the  appellants  to  install 
and  maintain  an  operator  at  said  place,  they  ought  not  to  be  so 
required  to  do.  We  are  sitting  in  this  case  as  a  legislative  body, 
and  in  that  capacity  we  apply  the  law  to  the  facts.  A.,  T.  &  S.  F. 
Ry.  Co.  V.  State  et  al.,  23  Okla.  510,  101  Pac.  263.  Public  service 
corporations,  under  the  Constitution  of  this  state,  as  well  as  the 
Constitution  of  the  United  States,  are  not  required,  as  a  rule  to 
furnish  conveniences  at  a  loss,  unless  safety  to  human  life,  or  ex- 
ceptional exigency,  requires  it.  As  said  by  the  Supreme  Court  of 
the  United  States,  in  4he  case  of  Reagan  v.  Farmers'  Loan  £ 
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Trugt  Co,  (Texas  Eailroad  CommiBsion  Case)  154  TJ.  S.  362,  14 
Sup.  a.  1047, .'38  L.  Ed.  1014: 

"The  equal  protection  of  the  law  which,  by  the  fourteenth 
amendment,  no  state  can  deny  to  the  individual  forbids  legislation, 
in  whatever  form  it  may  be  enacted,  by  which  the  property  of  one 
individual  is,  without  compensation,  wrested  from  him  for  the 
benefit  of  another,  or  for  the  public.  This,  as  has  been  often  ob- 
forved,  is  a  government  of  law,  and  not  a  government  of  men,  and 
it  must  never  be  forgotten  that  under  such  a  government,  with  its 
constitutional  limitations  and  guaranties,  the  forms  of  law  and  the 
machinery  of  government,  with  all  their  reach  and  power,  must, 
in  their  actual  workings,  stop  on  the  hither  side  of  the  unnecessary 
and  uncompensated  taking  or  destruction  of  any  private  property, 
legally  acquired  and  legally  held.^^ 

If  certain  service  is  to  be  required  at  stations  where  the  re- 
ceipts will  not  justify  it,  and  where  the  safety  of  human  life  does 
not  require  it,  it  can  only  be  done  at  a  loss  to  the  public  service 
corporation,  unless  the  burdens  be  imposed  upon  the  receipts 
at  other  stations  to  bear  the  deficits  at  such  stations,  and 
under  said  rule  there  would  be  no  line  of  demarcation  or 
limitation,  and  every  station  or  switch  or  side  ttack  within  the 
confines  of  this,  state  would  be  entitled  to  such  conveniences, 
regardless  of  receipts;  the  burden  being  placed  upon  stations 
Vhere  the  receipts  would  permit  it  to  bear  such  deficits.  Under 
such  a  policy  2-cent  fares  would  be  jeopardized ;  cheap  or  reduced 
freight  rates  rendered  improbable. 

Again,  where  the  receipts  at  such  stations  will  not  justify 
the  installing  of  such  service,  there  being  eliminated  the  question 
of  the  safety  or  expedition  in  the  operation  of  trains,  it  would 
be  unreasonable  to  require  such  service  to  be  installed  creating 
a  deficit  at  such  station  to  be  borne  by  the  receipts  at  a  larger 
station,  except  in  exceptional  instances.  The  patrons  of  a  large 
station,  after  the  expenditures  for  the  reasonable  maintenance  of 
the  station  and  a  proper  contribution  toward  the  maintenance, 
equipment,  and  operation  of  the  line,  and  the  paying  of  a  reason- 
able dividend  on  the  investment  are  entitled,  if  it  be  reasonably 
practicable,  to  a  reduction  in  rates ;  and,  except  an  stated,  it  is  un- 


^  Digitized  by  Google 


Digitized  by  LjOOQ I 


380      SUPBEME  COURT  OF  OKLAHOMA. 

Chicaero,  R.  L  &  P.  Ry.  Co.  et  aL  v.  State  et  al, 

reasonable  and  nnjust  to  require  the  large  stations  to  contribute  to 
pay  deficits  at  small  stations.  If  a  sufficient  number  of  persons  take 
•passage  at  a  station  during  the  year,  so  that  the  passenger  receipts 
will  justify  the  additional  expenditure  of  having  a  telegraph  office 
installed  for  the  bulletining  of  trains,  and  such  is  reasonably  neces- 
sary, it  would  then  be  reasonable  and  just  to  so  require  it.  If  the 
freight  receipts  at  such  office  are  sufficiently  large  to  pay  for  the 
maintenance  of  the  station  and  its  agent,  and  contribute  a  reason- 
able pro  rata  towards  the  maintenance  and  operation  of  the  line, 
and  in  addition  thereto  to  pay  the  additional  expense,  either 
solely  or  in  connection  with  the  passenger  receipts,  to  install  and 
maintain  a  telegraph  office  for  the  convenience  of  the  patrons  of 
said  station,  when  reasonably  necessary,  it  would  be  reasonable 
and  just^  otherwise  not. 

It  is  insisted  by  the  appellees  that,  although  for  the  purpose 
of  this  case  it  is  conceded  that  the  commercial  telegraph  receipts 
at  said  station  prior  to  the  time  the  operator  was  discontinued 
were  not  sufficient  to  justify  the  maintenance  of  a  telegraph  office 
there  for  such  purpose,  there  is  no  proof  in  the  record  showing 

^what  the  receipts  were.  But  it  appears  that  a  letter  to  the  com- 
mission, or  to  the  complaining  party,  from  the  telegraph  company 
was  introduced  over  tiie  objection  of  the  appellants,  and  it  is  recited 
therein  as  to  what  the  receipts  were  prior  to  the  discontinuance  of 
said  telegraph-  operator,  and  that  for  five  or  six  months  prior 
thereto  they  have  ranged  less  than  $2*  per  month.  Whilst  this 
would  have  been  incompetent  on  the  part  of  the  appellants,  jet 
when  iutroduced  by  the  appellees  it  may  be  considered.  The  evi- 
dence of  the  superintendent  of  the  railway  compfiiny  that  he  had 
a  letter  from  the  telegraph  company  showing  what  the  receipts 
were  for  a  certain  time  prior  to  the  discontinuance  of  the  office 
was  incompetent.  The  proper  custodian  of  the  records  of  the 
telegraph  company  might  testify  therefrom  as  to  what  the  receipts 
were,  but  when  testified  to  by  some  other  party  on  a  statement 

\  from  said  custodian  it  was  hearsay.  The  statement  of  facts  in 
this  case  should  show  what  the  freight  receipts  at  said  station 
were  per  month  for  a  reasonable  length  of  time  preceding  the 
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date  of  this  hearing,  and  the  character  of  the  freight,  and  the 
amount  of  such  receipts  that  was  retained  by  the  appellant  rail- 
way company,  and  the  amount  that  went  to  other  lines,  where 
the  haul  was  over  different  lines;  also  what  the  passenger  receipts 
were  at  said  office,  the  amoimt  retained  by  said  appellant,  and 
the  amount  going  to  other  lines,  where  the  travel  was  over  dif- 
ferent lines  by  means  of  through  tickets.  And  where  the  com- 
plaint for  the  installing  of  an  operator  is  on  the  ground  that  the 
safety  and  expedition  of  the  train  service  requires  it,  the  facts 
found  should  show  the  length  of  the  division  of  the  dispatcher 
and  the  location  of  his  office,  the  number  of  operators  used  on 
said  division,  and,  as  far  as  practicable,  the  number  of  trains 
run  per  day,  each  way,  atd  all  other  germane  facts,  in  order 
that  a  proper  predicate  might  be  laid  to  determine  whether  or 
not  it  is  reasonable  and  just  and  necessary  to  require  an  operator 
to  be  installed  and  maintained  at  said  station. 

We  feel  that  on  the  facts  found  it  would  not  be  just  and 
reasonable  to  require  an  operator  to  be  installed  and  maintained  at 
said  station.  The  order  of  the  commission  as  to  each  appellant 
is  accordingly  reversed  and  remanded. 

All  the  Justices  concur. 


MiLLEB  V.  Hasbmak  et  al. 

No.   90.     Opinion   Filecl  July  13,   1909. 

(108    Pac.   577.) 

PARTITION«-Prop«rty  8ubject^Hom«tt«ad.  Where  a  surviving  wife 
and  family  occupy  as  a  home  and  homestead  the  premises  for^ 
merly  occupied  t>y  her  deceased  husband  and  family  as  his 
homestead,  and  where  it  is  conceded  by  plaintiff  by  stipulation 
in  open  court  that  such  premises  is  her  homestead,  the  same 
will  not  be  partitioned  at  the  suit  of  an  adult  heir. 

(Syllabus  by  the  Court) 
Error  from  District  Courtj  Cleveland  County;  C.  F.  Irwin,  Judge. 
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Action  for  partition  by  John  M.  Miller,  as  guardian  of  Maude 
E.  Miller,  against  Jennie  Hassman  and  cnother.  Judgment  for 
defendants,  and  plaintiff  brings  error.    Aflfirmed. 

C.  M.  Keiger,  for  plaintiff  in  error. 

Jenkins  £  Spencer,  for  defendants  in  error, 

Hayes,  J.  There  is  no  controversy  in  this  case  as  to  the 
facts.  One  Henry  W.  Miller  died  on  the  4th  day  of  February, 
1902,  leaving,  him  surviving,  his  wife,  Jennie  Miller,  and  two 
minor  daughters,  Josephine  Miller  and  Maude  E.  Miller.  At  the 
time  of  his  decease  he  owned,  and  with  his  family  occupied  as  a 
homestead,  the  W.  %  of  the  S.  W.  i/4  of  section  24  township  10 
N.,  range  4  E.,  Indian  Meridian.  Th^wife  and  children  continued 
after  his  decease  to  occupy  this  land  as  a  homestead.  Subsequently 
the  wife  married  one  Theodore  C.  Hassman,  her  codefendant  in 
this  action.  The  exact  date  of  the  marriage  does  not  appear  from 
the  record.  She  has,  since  her  remarriage,  resided  upon  the  premises 
in  controversy  and  continued  to  hold  the  same  as  a  homestead. 
Both  of  her  children  by  her  deceased  husband  are  now  of  lawful 
age.  Josephine  has  married,  and  on  the  3d  day  of  April,  1907, 
sold  and  conveyed  by  deed  to  her  mother  her  one-third  interest 
in  the  land.  The  other  child,  plaintiff  herein,  is  a  deaf  mute, 
and  brings  this  action  for  partition  by  her  guardian,  John  M. 
Miller.  The  parties  have,  by  stipulation,  narrowed  the  issues  in 
this  case  to  a  single  question  of  law.  ITpon  the  trial  in  the  lower 
court  the  parties  in  open  court  stipulated  that  the  land  described 
in  the  petition,  the  partition  of  which  is  sought  by  this  action,  was 
at  the  time  of  the  commencement  of  the  action,  and  had  been  for 
a  long  time  prior  thereto,  and  was  at  the  time  of  the  trial  of  the 
case,  claimed  and  occupied  by  defendant  as  her  homestead,  and 
it  was  conceded  in  open  court  by  plaintiff  that  the  same  was  the 
homestead  of  defendants  at  the  time  of  the  trial  and  that  the 
only  issue  to  be  tried  by  the  court  was  whether  said  premises, 
!>eing  the  homestead  of  defendants,  was  subject  to  partition  and 
sale. 

Section  1607,  Wilson's  Rev.  &  Ann.  St.  1903,  provides  upon 
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the  death  of  either  husband  or  wife  the  survivor  may  continue 
to  possess  and  occupy  the  homestead  until  it  is  otherwise  dis- 
j)Osed  of  according  to  law.  Defendants  in  their  answers  set  up 
that  defendant  Jennie  Hassman  and  plaintiff,  Maude  E.  Miller, 
have  at  all  times  continued  since  the  decease  of  Henry  W.  Miller 
to  occupy  the  land  in  controversy  as  o  homestead  of  the  family. 
But  it  is  unnecessary  for  us  to  review  the  facts  set  forth  in  the 
pleadings  to  ascertain  whether  or  not  Jennie  Hassman,  at  the  time 
q£  the  trial  of  this  case,  had  a  right,  as  the  surviving  wife  of  her 
deceased  husband,  Henry  W.  Miller,  to  possess  and  occupy  the 
premises  as  a  homestead;  for  it  has  been  by  stipulation  in  open 
court  conceded  by  plaintiff  that  she  has  such  right,  and  that  the 
same  is  her  homestead.  Whether  this  concession  was  made  solely 
upon  the  facts  disclosed  by  the  pleadings  or  upon  other  facts  does 
not  appear  from  the  record,  but  upon  this  stipulation  the  case 
was  tried  by  the  court  below.  The  court  so  recites  in  its  judg- 
ment. 

The  exact  language  of  the  stipulation  as  disclosed  by  the  re- 
cord is  as  follows: 

"On  the  1st  day  of  Ooctober,  1907,  when  said  case  was  first 
called  for  hearing,  it  was  stipulated  and  agreed  by  counsel  for 
plaintiff  and  defendants  in  open  court  that  all  of  the  issues  in  said 
action  were  eliminated,  except  the  issue  as  to  the  right  of  plain- 
tiff to  partition  and  sell  the  lands  described  in  said  petition;  it 
lieing  expressly  stipulated  between  said  coimsel  that  the  land  de- 
scribed in  said  petition,  at  the  time  of  commencing  this  action, 
long  prior  thereto,  and  at  the  present  time,  was  claimed  and  oc- 
cupied by  defendants  as  their  homestead  under  the  laws  of  the  ter- 
ritoiy  of  Oklahoma,  and  the  same  was  conceded  by  plaintiff  to  be 
the  homestead  of  the  defendants  at  the  times  stated.  It  was  fur- 
ther stipulated  by  counsel  for  plaintiff  and  defendants  that  the 
only  issue  to  be  tried  by  the  court  was  as  to  whether  or  not  said 
homestead,  against  the  will  of  defendants,  was  subject  to  partition 
and  sale.    ♦    •    * « 

This  stipulation  eliminated  all  the  issues  except  the  sole 
question  whether  a  homestead  of  a  deceased  husband,  while  be- 
mg  lawfully  occupied  by  the  surviving  wife  as  the  home  and  home- 
stead of  herself  and  family,  can  be  partitioned  on  application  of 
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one  of  the  adult  heirs.  This  question  was  decided  adyersely  to 
plaintifiE  in  the  lower  court.  The  same  question  was  before  this 
court  for  determination  in  Funk  v.  Baker  et  aZ.,  31  Okla.,  402, 
96  Pac,  608,  wherein  it  was  held  that  where  a  wife,  for  the  use 
of  herself  and  family,  occupies  as  a  home  the  homestead  of  her 
deceased  husband,  such  homestead  is  not  liable  to  partition  at 
the  suit  of  the  assignee  of  some  of  the  adult  heirs. 

The  doctrine  of  that  case  is  directly  applicable  to  the  case  at 
bar,  and  the  judgment  of  the  trial  court  is  affirmed. 

All  the  Justices  concur. 


L6eb  v.  Lorb  et  al, 

152.      Opinion    Filed    July    13,    1909.) 

(108   Pac.    570.) 

COURTS— Count!  Court — Jurisdiction — ^TitU  to  Land.  The  title 
to  land  is  not  in  dispute  or  drawn  in  question  in  an  action  by 
a  grantee  'brought  Solely  for  the  purpose  of  recovering  money 
paid  for  taxes  against  which  his  grantor  had  covenanted  in  his 
deed,  and  a  probate  court  of  the  territory  of  Oklahoma  and  a 
county  court  of  the  state  for  a  proper  amount  has  jurisdiction 
thereof. 

8ET>0FF  AND  COUNTERCLAIM— Existence  Between  All 
Partiss— Nsosssity.  ETither  party  may  plead  and  prove  a  set-off 
or  counterclaim  of  a  proper  nature,  in  defense  of  the  liability 
sought  to  be  enforced  by  the  other  party,  and  it  is  not  neces- 
sary that  the  same  shall  exist  as  between  all  parties  plaintiff 
and  defendant  in  such  suit,  but  any  party  may  enforce  his  set- 
off or  counterclaim  against  the  liability  sought  to  be  enforced 
against  him. 

COURTS — County  Court— Jurisdiction — ^Title  to  Land.  The  title 
In  October,  1907,  a  civil  action  was  begun  in  a  probate  court 
for  a  sum  within  the  jurisdiction  of  a  justice  of  the  peace. 
While  it  was  pending,  and  before  trial,  statehood  intervened, 
and  the  case  was  tried  in  the  county  court  in  November,  1907. 
At  the  conclusion  of  the  evidence  plaintiff  requested  the  court 
to  give  to  the  jury  special  and  general  instructions,  which  re- 
quest was  refused.     Hsid,  not  error. 
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4.  APPEAL  AND  ERROR — Review — QuMtions  of  Fact.  Where  the 
verdict  returned  by  a  jury  is  reasonably  supported  by  the  evi- 
dence, a  judsrment  rendered  thereon  will  not  be  reversed  on 
appeal. 

(Syllabus  by  the  Court.) 

Error  from  Nolle  County  Court;  H.  E,  St.  Clair,  Judge. 

Action  by  Henrietta  Loeb  against  Leopold  Loeb  and  others. 
Judgment  for  defendants,  and  plaintiff  brings  error.    Affirmed. 

H.  A.  Johnson,  for  plaintiff  in  error. 
Doyle  &  Cress,  for  defendants  in  error. 

Dunn,  J.  This  action  was  commenced  in  the  probate  court 
of  Noble  county  on  the  14th  day  of  October,  1907,  plaintiff  filing 
her  bill  of  particulars  to  recover  from  defendants  $39.42,  for  and 
on  account  of  certain  taxes  which  she  was  required  to  pay  upon 
land  purchased  by  her  from  the  defendants  and  against  which 
they  had  covenanted  in  their  deed.  To  this  bill  of  particulars 
defendants  filed  a  demurrer,  which  was  overruled.  An  answer 
was  then  filed  setting  up  that  the  court  was  without  jurisdiction,, 
for  the  reason  that  the  action  was  one  in  which  the  title  to  real 
estate  was  in  dispute,  and  also  denying  that  at  the  institution  of 
the  suit,  or  at  any  other  time,  defendants  were  the  owners  of 
land  described  in  plaintiff's  bill  of  particulars,  and  denying  the 
execution  and  deliveiy  of  the  deed.  For  a  cross-bill  against  plain- 
tiff they  averred  that  she  was  indebted  to  them  in  the  sum  of 
$100  for  commission  on  account  of  services  rendered  in  effecting 
the  sale  or  exchange  of  the  land  described  in  the  warranty  deed 
upon  the  covenants  of  which  plaintiff  predicated  her  action.  After 
the  answer  and  cross-bill  were  filed,  and  before  the  trial,  state- 
hood intervened,  and  the  cause  was  tried  to  a  jury  in  the  county 
court  of  Noble  county  in  November,  1907.  Verdict  was  rendered 
against  plaintiff  and  in  favor  of  defendants  Leopold  Loeb  and 
William  A.  Watkins  on  the  cross-bill  in  the  sum  of  $5.  Motion 
for  new  trial  was  filed  and  overruled,  and  the  cause  has  been 
brought  to  this  court  by  petition  in  error  and  case-made. 

Vol.  24—25 


Digitized  by  CjOOQIC 


386  SUPREME  COURT  OF  OKLAHOMA. 


Loeb  V.  Loeb  et  al. 


Section  396,  art.  15,  c.  22,  par.  1872,  subd.  5,  Wilson's  Rev. 
&  Ann.  St.  1903,  i^rovides  that  the  probate  court  shall  not  have 
jurisdiction  in  any  matter  wherein  the  title  of  land  or  boundaries 
may  be  in  dispute.  Section  12,  art.  7,  p.  219,  Snyder's  Ann. 
Const.  Okla.,  provides  that  the  county  court  shall  not  have  juris- 
diction in  any  action  wherein  the  title  or  boundaries  of  land  may 
be  in  dispute  or  called  in  question.  It  is  insisted  by  counsel  for 
the  defendants  that  the  court  was  without  jurisdiction  to  enter- 
tain the  action  for  and  on  account  of  these  provisions.  We  do 
not  agree  with  them.  This  was  not  an  action  for  the  purpose 
of  determining  the  right  of  either  of  these  parties  in  or  to  this 
land.  It  was  simply  a  question  of  whether  or  not  a  covenant  in 
the  deed  had  been  broken.  Neither  party  sought  to  establish 
title.  Plaintiff  sought  to  establish  merely  the  facts  that  the  de- 
fendants had  executed  to  her  a*  certain  instrument,  a  deed,  and 
that  the  covenant  therein  contained  against  incumbrances  or  taxes 
was  broken  at  the  time  it  was  made.  An  inquiry  into  the  state 
of  the  title  for  no  other  purpose  or  end  than  to  ascertain  this 
fact  does  not  involve  the  title  or  draw  it  into  question.  Hesser  v, 
Johnson,  57  Neb.  155,  77  N.  W.  406;  Dafoe  v.  Keplinger  et  al„ 
1  Neb.  (Unof.)  440,  95  N.  W.  674;  Campbell  v.  McClure,  46 
Neb.  608,  63  N.  W.  920:  Flannery  v.  Hinkson,  40  Vt 
485.  We  are  aware  that  there  is  some  contrariety  of  opinion  on 
this  proposition;  but  in  our  judgment  the  rule  declared  in  the 
foregoing  authorities  is  the  correct  one. 

It  is  claimed  by  counsel  for  plaintiff  that  the  counterclaim 
or  set-off  which  was  pleaded  in  the  cross-bill  was  not  available 
by  reason  of  the  fact  that  it  did  not  affect  all  the  parties,  and 
attention  is  called  to  the  cases.  Murphy  et  ai.  v.  Colton  et  ai., 
4  Okla.  181,  44  Pac.  208,  and  Richardson  et  al.  v.  Penny,  10 
Okla.  32,  61  Pac.  584,  as  well  as  a  number  of  authorities  from 
other  states.  Counsel  for  both  jJarties  evidently  overlooked  the 
statute  passed  by  the  territorial  Legislature  in  1905,  found  in 
aection  3,  art.  7,  c.  28,  p.  328,  of  the  Laws  of  that  year,  in  which 
it  is  provided  that  ^'either  party  may  plead  and  prove  a  set-off 
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or  counterclaim  of  the  proper  nature,  in  defense  of ^  the  liahility 
sought  to  be  enforced  by  the  other  party,  and  it  is  not  necessary 
that  such  set-ofif  shall  exist  as  betweeil  all  parties  plaintiff  and  de- 
fendant in  such  suit,  but  any  party  may  enforce  his  set-ofif  or 
counterclaim  against  the  liability  sought  to  be  enforced  against 
him.^*  The  foregoing  statute  is  in  keeping  with  the  general  trend 
of  judicial  expression  on  this  subject  in  the  different  states  of 
the  TJnion,  even  where  there  is  no  such  statute,  and  in  our  judg- 
ment its  passage  was  prompted  by  the  holding  of  the  Supreme 
Court  in  the  cases  upon  which  plaintiff  relies.  It  is  manifest  that 
it  is  right.  The  only  inconvenience  that'  could  possibly  arise  from 
it  would  be  in  the  matter  of  procedure  at  the  trial,  and  this  is 
now  generally  conceded  to  be  less  than  the  inconvenience  which 
would  be  brought  about  by  a  contrary  ride  requiring  a  separate 
and  additional  trial.  An  instructive  case  upon  this  proposition, 
with  generous  annotations,  is  found  in  the  2  Am.  &  Eng.  Ann. 
Cas.  597,  wherein  is  reported  the  case  of  Wilson  v.  Exchange 
Bank,  122  Ga.  495,  50  S.  E.  357,  69  L.  R.  A.  97.  In  that  case 
objection  that  the  allowance  of  the  individual  set-offs  of  one  or 
more  defendants  would  give  rise  to  difficulty  in  the  framing  of 
a  judgment  to  fit  the  facts  was  answered  by  the  court  saying  that 
it  was  a  difficulty  more  of  arithmetic  than  of  law.  We  can  see 
no  good  reason  in  the  case  at  bar,  under  this  statute,  why  any 
money  due  from  plaintiff  to  two  of  the  defendants  could  not  be 
counterclaimed  or  set  off  against  her  demand  against  them.  Nor 
do  we  believe  the  fact  that  the  plaintiff  owed  defendants  as  a 
partnership  in  any  wise  changes  this  situation.  If  plaintiff  was 
successful  in  this  action,  the  claim  of  the  partnership  against  her 
would  have  been  concluded,  and,  as  defendants  were  successful, 
the  claim  of  the  partnership  is  equally  settled.  25  American  & 
English  Encyclopjedia  of  Law,  at  page  571,  says: 

"The  object  of  the  statute  authorizing  counterclaims  is  to 
enable  parties  to  settle  and  adjust  all  their  cross-claims  in  a 
single  action,  thus  avoiding  circuity  of  action  and  a  multiplicity 
of  suits.  The  statute  should  be  liberally  construed  to  effect  this 
end.^' 
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Certain  special  instinictions  were  requested  by  counsel  for 
plaintifF,  who  also  requested  the  court  to  give  to  the  jury  general 
instructions  upon  the  law  of  the  case,  both  of  which  requests  were 
denied.  This  is  alleged  as  error.  It  is  urged  on  the  part  of 
counsel  for  plaintiff  that  the  county  court,  under  the  provisions 
of  section  12,  art.  7,  of  the  Constitution  (page  219,  Snyder's  An- 
notated Constitution  of  Oklahoma),  was  given  jurisdiction  con- 
current with  the  district  court  in  civil  cases  in  any  amount  not 
exceeding  $1,000  exclusive  of  interest,  and  that,  under  and  by 
virtue  of  the  vesting  of  this  power,  it  carried  with  it  in  this 
case  district  court  procedure  to  the  extent  that  it  was  the  duty 
of  the  court  to  have  given  to  the  jury  the  instruction  requested. 
Section  23  of  the  Schedule,  p.  387,  Snyder's  Annotated  Consti- 
tution of  Oklahoma,  provides  that: 

'^hen  this  Constitution  shall  go  into  effect  the  books,  rec- 
ords, papers,  and  proceedings  of  the  probate  court  in  each  county, 
and  all  causes  and  matters  of  administration  and  guardianship, 
and  other  matters  pending  therein,  shall  be  transferred  to  the 
county  court  of  such  coimty,  ♦  ♦  ♦  and  the  counly  courts  of 
the  respective  counties  shaU  proceed  to  final  decree  or  judgment, 
order,  or  other  termination  in  the  said  several  matters  and  causes 
as  the  said  probate  court  might  have  done  if  this  Constitution 
had  not  been  adopttd.'* 

In  order  to  determine,  then,  in  what  manner  the  county 
courts  shall  proceed  to  final  decree  or  judgment,  as  the  probate 
courts  might  have  done  if  the  Constitution  had  not  been  adopted, 
where  the  cause  involves  a  sum  within  the  jurisdiction  of  a  jus- 
tice of  the  peace,  we  turn  to  section  397,  art.  15,  c.  22,  paragraph 
1873,  Wilson's  Bev.  &  Ann.  St.  1903,  which  provides  that: 

*TLn  all  cases  commenced  in  said  probate  courts  that  are  with- 
in the  jurisdiction  of  justices  courts  the  practice  and  proceed- 
ings and  pleadings  both  before  and  after  judgment  provided  for 
in  the  justice's  procedure  of  the  territory  shall  be  applicable  to 
the  practice,  pleadings  and  proceedings  of  said  probate  courts." 

This  section  in  our  judgment  made  applicable  to  the  pro- 
bate court  the  practice  and  procedure  provided  for  the  guidance 
of  justices  of  the  peace  in  cases  within  that  jurisdiction.    To  our 
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minds  the  giving  of  instructions  or  the  refasal  thereof  comes 
properly  within  the  terms  used  in  this  act,  of  "practice  and  pro- 
ceedings.*' / 

The  word  "pructice**  is  defined  in  volume  6,  Words  and 
Phrases,  at  page  5486,  as  follows: 

''Bouvier  defines  the  word  ^practice*  as  *the  form,  manner, 
and  order  of  conducting  and  carrying  on  suits  or  prosecutions  in 
the  courts,  through  their  various  stages,  according  to  the  prin- 
ciples of  law  and  the  rules  laid  down  by  the  respective  courts.' 
Fleishman  v.  Walker,  91  111.  318,  321;  Bowlus  v.  Brier,  87  Ind. 
391,  396;  Van  Aken  v.  Coldren,  80  Iowa,  254,  255,  45  N.  W.  873, 
874;  People  v.  Raymond,  186  111.  407,  57  N.  E.  1066.  1069; 
State  V.  Frazier,  36  Or.  178,  59  Pac.  5,  7.  According  to  this  defi- 
nition, the  word  'practice'  means  the  rules  adopted  by  every  court 
to  facilitate  the  transaction  of  the  business  before  it  in  a  proper 
and  orderly  manner.  Butler  v.  Young  (U.  S.)  4  Fed.  Cas.  916, 
917.  All  that  relates  to  the  manner  and  time  in  which  a  case 
shall  be  conducted  and  tried,  from  its  inception  to  final  judgment 
and  execution,  is  generally  embraced  undpr  the  title  of  'practice.' 
Wright  V.  State,  5  Ind.  290,  294,  61  Am.  Dec.  90." 

The  word  '^proceeding"  is  defined  in  volume  6  of  Words  and 
Phrases,  at  page  5632,  as  follows: 

'In  Morewood  v.  Hollxeter,  6  N.  Y.  (2  Seld.)  309,  it  is  said: 
'The  term  "proceeding,"  in  its  more  general  sense  in  law,  means 
all  steps  or  measures  adopted  in  the  prosecution  or  defense  of  an 
action.'  Gordon  v.  State,  4  Kan.  489,  501 ;  Atchison,  T.  &  S.  F. 
By.  Co.  V.  Brassfield,  51  Kan.  167,  32  Pac.  814,  815.  In  the 
above  cases  it  will  be  seen  that  the  term  'proceedings'  is  used 
with  reference  to  something  done  or  to  be  done  in  a  court  of 
justice.  Hopewell  v.  State,  22  Ind.  App.  489,  54  N.  E.  127,  129. 
In  its  most  comprehensive  sense,  the  term  'proceeding'  includes 
every  step  taken  in  a  civil  action  except  the  pleadings.  Strom 
if.  Montana  Cmt.  By.  Co.,  81  Minn.  346,  84  N.  W.  46,  47.  See, 
also,  O'Dea  v.  Washington  County,  3  Neb.  118,  121;  Wilson  v. 
Uachlin,  7  Neb.  50,  52." 

The  Supreme  Court  of  the  state  of  Kansas,  in  the  case  of 
Atchison,  T.  &  S.  F.  By.  Co.  v.  Brassfield,  51  Kan.  167,  32  Pac. 
814,  says: 

"I'he  charge  of  the  court  is  a  'proceeding'  in  a  cause,  and, 
where  there  is  a 'statement  in  a  case-made  that  it  contains  all  of 
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the  proceedings  in  the  cause,  it  will  be  held  that  all  of  the  instruc- 
tions are  embodied  therein/^ 

Prom  the  foregoing  definitions,  in  our  judgment  it  is  dear 
that  the  words  "practice  and  proceedings/^  as  they  are  used  in 
this  statute,  would  carry  to  the  probate  court  the  rule  applicable 
to  instructions  as  the  same  obtained  under  the  statute  next  noticed 
before  justices  of  the  peace.  Section  101,  art.  8,  c.  67,  par.  5028, 
Wilson^s  Rev.  &  Ann.  St.  1903,  provides: 

^In  all  civil  actions  tried  before  a  jury  in  justice^s  court  the 
justice  shall  determine  all  questions  of  law  as  they  arise  on  the 
introduction  of  evidence  during  the  trial,  but  in  no  case  shall  he 
instruct  the  jury  on  questions  of  law  or  fact/* 

We  have  examined  a  number  of  the  authorities  cited  us  by 
counsel  on  this  proposition ;  but  to  our  minds  little  could  be  added 
by  citation  and  precedent  to  the  strength  which  these  sections  of 
the  statute  and  schedule  by  their  plain  language  carry  within 
themselves.  So  it  will  be  seen,  from  the  view  which  we  take  of 
this  question,  that,  at  the  time  of  the  trial  of  this  cause  in  the 
county  court,  it  was  the  duty  of  that  court  to  proceed  with  the 
same  in  all  respects  just  as  it  would  have  proceeded  with  it  had 
it  been  a  probate  court,  operating  under  the  territorial  statutes, 
and  had  there  been  no  change  in  the  form  of  government.  Hence 
we  conclude  that  the  court  did  not  err  in  refusing  to  give  in- 
structions requested. 

The  remaining  question  in  the  case  relates  to  the  alleged 
authortty  under  which  the  defendants  Loeb  and  Watkins  claim  to 
have  been  employed  by  plaintiflf,  and  under  which  they  claim  Jo 
have  earned  their  commission.  An  agent  of  plaintiflf  sent  to  these 
parties  a  customer  for  plaintiflp^s  land  with  a  letter  stating  that 
Mrs.  Loeb  desired  them  to  show  this  customer  the  farm,  and  that 
she  was  desirous  of  pajdng  for  their  time,  trouble,  and  expense. 
There  was  some  question  as  to  the  power  or  authority  of  this 
agent  to  grant  the  terms  contained  in  this  letter,  although  he 
clearly  had  authority  to  write  the  letters  sending  the  customer  to 
defendants.  The  evidence  was  not  entirely  clear;  but  we  believe 
it  was  suflBcient  to  go  to  the  jury.    When,  in  this  connection,  con- 
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sideration  is  given  to  the  fact  that  plaintiff  received  the  benefit 
of  the  service  rendered  by  the  parties,  and  there  was  evidence 
fairly  tending  to  support  the  theory  of  agency  either  actnal  or 
apparent,  the  verdict  of  the  jury  thereon  will  be  deemed  conclu- 
sive on  this  eourt.     Mecham  on  Agency,  §  84. 

It  is  our  conclusion  therefore,  from  a  careful  consideration 
of  all  the  issues  in  the  entire  case,  that  the  trial  was  conducted  in 
substantial  compliance  with  the  law,  and  the  judgment  of  the 
court  i«,  accordingly,  affirmed. 

Hayes,  Turner,  and  Williams,  J  J.,  concur;  Kane,  C.  J.,  ab- 
sent and  not  sitting. 


Hancock  et  al  v.  Mutual  Trust  Co.  et  al. 

No.   631.     Opinion   Fled  July  13.  1909. 

(103   Pac.   566.) 

1.  INDIAN8^Allotm«nt — Conveyance  by  Heirt.  Lands  allotted 
(homestead  and  surplus)  under  the  provisions  of  section  22,  c 
1362,  32  Stat  641,  approved  July  1,  1902,  in  the  name  of  a  de- 
ceased member  of  the  Croctaw  Tribe  of  Indians,  are  alienable 
by  his  heirs  after  lawful  selection,  prior  to  the  lapse  of  one, 
three,  or  five  years,  and  prior  to  the  issuance  of  certificate  or 
patent 

(Syllabus  by  tte  Court.) 

Error  from  District  Courts  Carter  County;  8.  H,  Russell,  Judge, 

Action  by  Francis  Hancock  and  Bertie  Ebonowatubbee  against 
the  Mutual  Trust  Company  and  J.  E.  Hamilton.  Judgment  for  de-. 
fendants,  and  plaintiffs  bring  error.     AflBtmed. 

Thos.  Noifnan  and  Tf .  N.  Redwine,  for  plaintiff  in  error,  cit- 
ing: Wallace  v,  Adams,  74  C.  C.  A.  640;  Stevens  v.  Smith,  77  U. 
S.  321 ;  Taylor  v.  Brown,  147  XJ.  S.  641 ;  Ooodrum  v.  Buffalo,  162 
Fed.  817. 

W,  D.  Oibbs  and  Ledbetter  &  Bledsoe^  for    defendants     in 
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error,  citing :  Godfrey  v.  Iowa  Land  £  Trust  Co.,  21  Okla.  293,  95 
Pac.  792;  McWilliams  Inv.  Co.  v,  Livingston,  22  Okla.  884,  98 
Pac.  814;  Western  Inv.  Co.  v.  Tiger,  21  Okla.  630,  96  Pac.  602; 
Jndian  Land  &  Trust  Co.  v.  Fears,  22  Okla.  681,  98  Pac.  904; 
Statutes  of  Arkansas,  gees.  2522,  2531,  2543 ;  Bamett  v.  Banl%  98 
TJ.  S.  555;  Shuitis  v.  McDougal,  162  Fed.  332;  Jones  v.  Meehan, 
176  TJ.  S.  1;  Clark  v.  Lord,  20  Kan.  390;  Farrington  v.  Wilson, 
29  Wis.  383;  Love  v.  Pam^plin,  21  Fed.  755 ;Briggs  v.  McClain,^3 
Kan.  1045. 

DuNN^  J.  October  1,  1905,  Simon  Ebonowatnbbee,  a  full-blood 
Choctaw  Indian,  died.  He  was  duly  enrolled  as  a  member  of  that 
tribe  of  Indians  at  the  time  of  his  death,  and  entitled  to  an  al- 
lotment in  accordance  with  the  provisions  relative  thereto  con- 
tained in  what  is  commonly  known  as  the  "supplementary  treaty/' 
chapter  1362,  32  Stat.  641,  approved  July  1,  1902.  At  the  time  of 
his  death  he  had  not  selected  his  allotment,  and  hence  there  had 
not  been  issued  to  him  either  a  certificate  or  patent  therefor.  A 
few  days  after  his  death  an  administrator  was  appointed  over  his 
estate,  who,  in  due  course,  selected,  filed  upon,  and  had  allotted  to 
the  said  deceased  in  his  name,  a  tract  of  land  as  and  for  his  al- 
lotment. He  left  surviving  him  Bertie  Ebonowatubbee,  his  wife, 
and  Francis  Hancock,  the  plaintifb  in  the  court  below,  and  also 
one  John  King,  who  inherited  his  property  imder  the  terms  of  sec- 
tion 22  of  the  treaty  aforesaid.  King  promptly  sold  his  interest  in 
the  land,  and  Bertie  Ebonowatubbee  and  Francis  Hancock,  parties 
heieto,  also  in  the  latter  part  of  October,  1905,  made,  executed, 
and  delivered  a  deed  to  the  land,  but  on  the  22d  day  of  November, 
1906,  filed  their  complaint  in  equity  to  have  the  same  set  aside, 
alleging,  among  other  grounds,  that  the  said  land  was  not  alien- 
able by  them  at  the  time  the  deed  was  executed;  there  being  at 
that  time  neither  certificate  nor  patent  issued  for  said  allotment. 
To  this  part  of  the  complaint  the  defendants  filed  a  demurrer, 
which  was  on  the  22d  day  of  June,  1908,  by  the  court  sustained, 
liolding : 

"That  the  demurrer  should  be  sustained  as  to  all  that  part  of 
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plaintiffs  amended  complaint  which  alleges  that  the  lands  in 
controversy  were  inalienable  at  the  time  of  the  execution  of  the 
deed,  which  deed  was  executed  before  the  issuance  of  the  allotment 
certificate  and  patent  to  said  lands,  but  subsequent  to  the  selection 
of  same  as  the  allotment  of  Simon  Ehonowatubbee.'^ 

Whereupon  complainants,  electing  to  stand  upon  the  allega- 
fcions  of  their  complaint,  and  refusing  to  plead  further  in  the 
cause,  gave  notice  of  appeal  to  the  Supreme  Court,  which  in 
due  course  was  had,  and  the  case  is  now  before  us  on  petition 
in  error  and  case  made. 

Two  questions  are  raised  by  coimsel  for  plaintiff  in  error: 
First,  did  the  lower  court  err  in  holding  that  the  land  allotted 
in  the  name  of  the  deceased  allottee  of  the  Choctaw  Nation  was 
alienable  by  the  heirs  of  such  allottee  after  lawful  selection  but 
prior  to  the  issuance  of  a  certificate  of  allotment  or  of  patent  to 
tl^e  land?  Second,  did  the  lower  court  err  in  holding  that  the 
surplus  land  lawfully  allotted  a  member  of  the  Choctaw  Nation 
was  alienable  immediately  on  the  death  of  the  allottee  and  before 
the  expiration  of  one,  three,  and  five  year?,  and  without  reference 
to  whether  a  certificate  or  patent  had  theretofore  been  issued? 

These  questions  require  consideration  at  our  hands  of  the 
following  sections  of  the  treaty  referred  to: 

"Sec.  11.  There  shall  be  allotted  to  each  member  of  the  Choc- 
taw and  Chickasaw  Tribes,  as  soon  as  practicable  after  the  approval 
by  the  Secretary  of  the  Interior  of  his  enrollment  as  herein  provided, 
land  equal  in  value  to  three  hundred  and  twenty  acres  of  the 
average  allottable  land  of  the  Choctaw  and  Chickasaw  Nations,  and 
to  each  Choctaw  and  Chickasaw  freedman,  as  soon  as  practicable 
after  the  approval  by  the  Secretary  of  the  Interior  of  his  enroll- 
ment, land  equal  in  value  to  forty  acres  of  the  average  allottable 
Jand  of  the  Choctaw  and  Chickasaw  Nations;  to  conform,  as 
nearly  as  may  be,  to  the  areas  and  boimdaries  established  by  the 
government  survey,  which  land  maybe  selected  by  each  allottee 
FO  as  to  include  his  improvements.  For  the  purpose  of  mak- 
making  allotments  and  designating  homesteads  hereunder,  the 
forty-acre  or  ^quarter-quarter  subdivisions  established  by  the  gov- 
ernment survey  may  be  dealt  with  as  if  further  subdivided  into 
four  equal  parts  in  the  usual  manner,  thus  making  the  smallest 
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legal  subdivision  ten  acres,  or  a  quarter  of  a  quarter  of  a  quarter 
of  a  section. 

*^Sec.  12.  Each  member  of  said  tribes  shall,  at  the  time  of 
the  selection  of  his  allotment,  designate  as  a  homestead  out  of 
said  allotment  land  equal  in  value  to  one  hundred  and  sixty  acres 
of  the  average  allottAble  land  of  the  Choctaw  and  Chickasaw  Na- 
tions, as  nearly  as  may  be,  which  shall  be  inalienable  during  the 
lifetime  of  the  allottee,  not  exceeding  twenty-one  years  from  the 
date  of  certificate  of  allotment,  and  separate  certificate  and  pat- 
ent shall  issue  for  said  homestead. 

''Sec.  13.  The  allotment  of  each  Choctaw  and  Chickasaw 
freedman  shall  be  inalienable  during  the  lifetime  of  the  allottee, 
not  exceeding  twenty-one  years  from  the  date  of  certificate  of 
allotment. 

"Sec.  14.  When  allotments  as  herein  provided  have  been 
made  to  all  citizens  and  freedmen  the  residue  of  lands  not  herein 
reserved  or  otherwise  disposed  of,  if  any  there  be,  shall  be  sold  at 
public  auction  under  rules  and  regulations  and  on  terms  to  be 
prescribed  by  the  Secretary  of  the  Interior,  and  so  much  of  the 
proceeds  as  may  be  necessary  for  equalizing  allotments  shall  be 
used  for  that  purpose,  and  the  balance  shall  be  paid  into  the 
Treasury  of  the  United  States  to  the  credit  of  the  Choctaw?  and 
Chickasaws  and  distributed  per  capita  as  other  funds  of  the  tribes. 

''Sec.  15.  Lands  allotted  to  members  and  freedmen  shall  not 
be  afiFected  or  incumbered  by  any  deed,  debt,  or  obligation  of  any 
character  contracted  prior  to  the  time  at  which  said  land  may  be 
alienated  under  this  act,  nor  shall  said  lands  be  sold  except  as 
herein  provided. 

"Sec.  16.  All  lands  allotted  to  the  members  of  said  tribes, 
except  such  land  as  is  set  aside  to  each  for  a  homestead  as  herein 
provided,  shall  be  alienable  after  issuance  of  patent  as  follows: 
One-fourth  in  acreage  in  one  year,  one-fourth  in  acreage  in  three 
years,  and  the  balance  in  five  years;  in  each  case  from  date  of 
patent,  provided,  that  such  land  shall  be  alienable  by  the  allottee 
or  his  heirs  at  any  time  before  the  expiration  of  the  Choctaw 
and  Chickasaw  tribal  governments  for  less  than  its  appraised 
value." 

It  is  the  claim  of  plaintiflfe  under  the  foregoing  sections  that, 
prior  to  the  issuance  of  either  a  certificate  of  allotment  or  of  a 
patent,  or  both,  the  allottee  has  no  title,    and   that,   under   the 
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plain  terms  of  the  enactment,  he  is  not  permitted  to  alienate  any 
of  his  land^  prior  to  the  date  of  the  patent,  and  the  argument  is 
made  that  the  limitation  contained  in  the  foregoing  sections  not 
only  applies  to  the  living  members  of  the  tribe,  but  that  it  is 
equally  applicable  to  the  heirs  of  the  deceased  members;  that  is, 
those  whose  names  appeared  upon  the  rolls  and  who  died  subse- 
quent to  the  ratification  of  the  agreement  and  before  receiving 
their  allotments.  Section  22  of  the  same  treaty  provides  as  fol- 
lows: 

"If  any  person  whose  name  appears  upon  the  rolls,  prepared 
as  herein  provided,  shall  have  died,  subsequent  to  the  ratification 
of  this  agreement  and  before  receiving  his  allotment  of  land,  the 
lands  to  which  such  person  would  have  been  entitled  if  living 
shall  be  alloted  in  his  name,  and  shall,  together  with  his  propor- 
tionate share  of  other  tribal  property,  descend  to  his  heirs  accord- 
ing to  the  laws  of  descent  and  distribution  as  provided  in  chapter 
forty-nine  of  Mansfifeld's  Digest  of  the  Statutes  of  Arkansas :  Pro- 
vided, that  the  allotment  thus  to  be  made  shall  be  selected  by  a 
duly  appointed  administrator  or  executor.  If,  however,  such  ad- 
ministrator or  executor  be  not  duly  and  expeditiously  appointed, 
or  fails  to  act  promptly  when  appointed,  or  for  any  other  cause 
such  selection  be  not  so  made  within  a  reasonable  and  practicable 
time,  the  commission  to  the  Five  Civilized  Tribes  shall  designate 
the  lands  thus  to  be  allotted.^^ 

To  our  minds  the  sections  of  the  treaty  which  touch  upon  the 
subject  naturally  fall  into  three  divisions,  to  wit,  the  provisions 
included  in  the  sections  which  we  have  first  above  noted,  being 
sections  from  11  to  16,  inclusive,  which  particular  sections  relate 
to  the  living  people  who  would  personally  participate  in  the  dis- 
position of  the  lands  and  properties  of  the  tribes;  and,  second, 
those  subdivisions  embraced  in  the  three  sections  19,  20,  and  21, 
which  relate  to  criminal  offenses  carved  out  of  violations  of  the 
different  portions  of  the  treaty,  and  which  fix  the  punishment 
therefor,  and  it  is  to  be  noted  that  not  until  both  of  these  classes 
or  elements  are  provided  for,  and  the  subjects  therein  dealt  with 
concluded,  that  we  find  the  treaty  dealing  with  the  third  subdi- 
vision, which  relates  solely  to  the  lands  and  property  of  those 
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who  were  not  in  being  at  the  time  the  allotment  was  made,  who 
are  provided  for  in  section  22, 

The  general  purpose  of  the  entire  act  is  easily  gathered  from 
its  history  and  terms.  The  Congress  of  the  United  States  and 
the  members  of  the  difiFerent  tribes  clearly  foresaw  that  the  in- 
creasing pressure  of  white  people  surrounding  these  nations, 
crowding  over  and  intermingling  with  them,  rendered  a  further 
continuance  of  their  qualified  tribal  independence  of  the  govern- 
ment of  the  United  States  not  only  impracticable  and  probably 
impossible  of  accomplishment,  but  also  that  the  friction  occas- 
ioned by  an  effort  to  continue  it  would  work  to  the  detriment  of 
all  parties.  Out  of  this  situation  grew  the  conviction  that  it  would 
be  wiser  and  more  conducive  to  the  best  interests  of  all  to  divide 
the  national  wealth  among  the  children  of  the  tribes  who  were 
then  living  and  among  the  heirs  of  those  whose  names  were  upon 
the  roll  on  a  day  certain.  When  this  was  done,  and  each  had 
received  his  portion,  then  would  come  a  dissolution  of  the  ties 
which  had  bound  them  together  as  a  government^  and  each  with 
his  patrimony  would  go  his  separate  way.  Under  the  old  regime, 
when  a  member  of  the  nation  died,  his  .interest  in  the  property 
of  the  nation  went  back  to  the  entire  body  of  the  people ;  but  this 
was  not  to  be  under  the  treaty  into  which  they  entered,  and  which 
is  now  before  us,  for,  under  it,  a  roll  of  the  membership  of  the 
nation  and  those  who  were  entitled  to  participate  in  its  assets  was 
provided  for.  Becognition  of  the  general  inability  of  the  individ- 
ual members  to  at  once  successfully  cope  in  a  business  way  with 
many  of  the  people  among  and  surrounding  them  was  taken  by 
providing  that  all  of  those  who  were  living,  and  who  under  the 
treaty  personally  took  their  allotments,  were  held  by  virtue  of  the 
terms  of  the  act  to  be  restricted  in  their  right  of  alienation,  and 
to  take  the  land  subject  to  this  restriction.  This  condition  and 
the  reason  for  it  are  well  stated  in  the  case  of  Jackson  v.  Thomfh 
son  et  al.,  38  Wash.  282,  80  Pac.  464,  wherein  the  Supreme  Court 
of  that  state,  speaking  through  Mr.  Justice  Dunbar,  said: 

"The   Indians   are   wards   of   the   government.      These   ar- 


Digitized  by  CjOOQIC 


JUIjY  term,  1909.— Vol.  XXIV.  397 

Opinion  of  the  Court 

rangements  and  prorisions  are  provisions  in  their  interest 
and  by  their  consent,  as  indicated  in  the  solemn  treaties 
executed.  The  government,  from  the  necessities  of  the  case,  in 
consideration  of  the  inexperience  of  the  Indians,  was  compelled  to 
insert  these  provisions  in  deeds  which  it  issued  to  them  to  prevent 
them  from  becoming  the  prey  of  sharpers  and  speculators,  who 
would,  for  an  insufficient  consideration,  obtain  their  lands,  the 
ultimate  result  being  that  the  Indians  would  become  pensioners 
upon  the  government;  and  the  mutual  interests  of  the  Indians 
and  the  government  demanded  some  such  regulations.^^ 

And  the  same  policy  was  likewise  recognized  by  the  Circuit 
Court  of  Appeals  of  the  Eighth  Circuit  in  the  case  of  BecJe  v, 
Flournoy  Live-StocJc  &  Real  Estate  Company,  65  Fed.  30,  34,  12 
C.  C.  A.  497,  501,  wherein  Justice  Thayer,  who  prepared  the 
opinion  for  the  court,  said: 

**These  limitations  upon  the  power  of  the  Indians  to  sell  or 
make  contracts  respecting  land  that  might  be  set  apart  to  them 
for  the  individual  use  and  benefit  were  imposed  to  protect  them 
from  the  greed  and  superior  intelligence  of  the  white  man.  Con- 
gress well  knew  that  if  these  wards  of  the  nation  were  placed  in 
possession  of  real  estate,  and  were  given  capacity  to  sell  or  lease 
the  same,  or  to  make  contracts  with  white  men  with  reference 
thereto,  they  would  sooij  be  deprived  of  their  several  hold- 
ings; and  that  instead  of  adopting  the  customs  and  habits 
of  civilized  life  and  j  becoming  self-supporting,  they  would 
speedily  waste  their  substance,  and  very  likely  become  paupers. 
The  motive  that  actuated  the  lawmaker  in  depriving  the  Indians 
of  the  power  of  alienation  is  so  obvious,  and  the  language  of  the 
statute  in  that  behalf  is  so  plain,  as  to  leave  no  room  for  doubt 
that  Congress  intended  to  put  it  beyond  the  power  of  white  men 
to  secure  any  interest  whatsoever  in  lands  situated  within  Indian 
reservations  that  might  be  allotted  to  Indians.^* 

The  foregoing  discussions  are  equally  applicable  to  the  people 
who  were  required  to  act  under  the  treaty  in  question,  and  the 
necessity  for  the  protection  mentioned  by  the  courts  in  the  cases 
which  we  have  noticed  was  recognized  by  Congress  and  the  rep- 
resentatives of  the  tribes  in  the  preparation  of  this  treaty.  Three 
hundred  and  twenty,  or  even  160,  acres  of  land  of  the  character 
referred  to  in  this  treaty  and  embraced  within  these  nations  is. 
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in  the  county,  a  munificent  competency.  It  is  sufBcient  to  abun- 
dantly protect  every  possessor  of  it,  should  he  retain  it,  as  long 
as  he  lives,  and  to  leave  a  bountiful  legacy  to  those  who  come 
after  him.  A  citizen  of  this  nation,  with  such  a  possession  and 
resource,  would  never  need  feel  want  or  distress.  He  would  not 
become  a  charge  or  a  subject  of  charity.  But  the  reasons  which 
prompted  the  lawmakers  to  protect  him  in  this  holding  were  al- 
together wanting  when  it  came  to  the  question  of  protecting  those 
yrhose  names  were  on  the  roll,  but  who  died  before  receiving  an 
allotment.  If  the  heirs  of  those  people  were  members  of  the  tribe, 
they  in  their  own  allotments  were  amply  provided  for.  If  the 
heirs  of  those  people  were  not  members  of  the  tribe,  there  existed 
no  necessity,  occasion,  or  policy  requiring  any  restriction  on  the 
sale  of  their  lands. 

The  conclusion  reached,  based  on  the  foregoing  observations, 
which  in  a  way  relate  generally  to  the  policy  of  the  law  as  gathered 
from  it  and  the  conditions  surrounding  its  adoption,  rather  than 
to  its  specific  terms,  are  in  our  judgment  fully  sustained  when  the 
exact  literal  language  of  the  statute  is  scanned  and  weighed. 

Section  27  provides  for  the  making  of  rolls  of  the  Choctaw 
and  Chickasaw  citizens,  and  the  Choctaw  and  Chidcasaw  freed- 
men  by  the  commission  to  the  Five  Civilized  Tribes,  and  sec- 
tion 28  provides  that  the  names  of  all  persons  living  on  the  date 
of  the  final  ratification  of  the  agreement,  entitled  to  be  enrolled, 
shall  be  placed  upon  the  rolls  made  by  the  commission,  and  that 
no  person  intermarried  thereafter  to  a  citizen  shall  be  entitled  to 
enrollment  or  participation  in  the  property  of  the  tribe.  In  these 
sections,  then,  there*  is  fixed  absolutely  (except  a  class  not  neces- 
sary to  here  notice)  the  identity  of  the  persons  among  whom  the 
property  of  the  tribe  is  to  be  parceled  or  apportioned.  By  sec- 
tion 11,  as  is  seen,  it  ib  provided  that  there  shall  be  allotted  to 
each  member  of  the  tribe,  after  the  enrollment  just  noticed,  land 
equal  in  value  to  320  acres  of  average  allottable  land,  and  to 
each  freedman  whose  name  appeared  on  the  rolls  provided  for  40 
acres  of  the  same  character  of  land.    In  reference  to  the  land  of 
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the  members,  section  12  provides  that,  at  the  time  of  the 
selection  of  his  allotment,  each  member  shall  designate  as  a 
homestead  land  equal  in  value  to  160  acres,  and  on  the  aliena- 
tion of  this  land  there  is  placed  this  specific  restriction:  That 
it  shall  not  be  alienated  during  the  lifetime  of  the  allottee,  which 
limitation,  however,  is  modified  by  the  further  provisions  that  this 
shall  not  continue  longer  than  21  years  from  the  date  of  the  cer- 
tificate. So  that,  to  our  minds,  from  the  language,  it  is  clear  that 
if  the  member,  with  his  designated  homestead,  lives  so  long  as 
21  years  from  the  date  of  the  certificate,  during  that  period  he 
cannot  lawfully  sell  this  pori;ion  of  his  allotment;  but  to  us  it  ap- 
pears equally  clear  that,  should  he  die  even  the  next  day  after 
receiving  his  certificate  to  his  homestead  allotment,  his  heirs  then 
(so  far  as  this  act  is  concerned)  might  sell  the  same  free  from 
any  restriction  on  its  alienation.  Section  13  sets  forth  the  restric- 
tion which  exists  upon  the  alienation  by  ^  freedman  of  the  land 
which  he  receives  under  this  treaty,  and  it  is  to  be  noted  that  the 
language  contained  in  section  12,  relating  to  the  restriction  on 
alienation  by  a  member,  of  his  homestead  allotment,  is  identical 
in  terms  with  the  language  used  in  section  13,  relating  to  the  re- 
striction upon  the  alienation  of  land  allotted  to  the  freedmen.  In 
each  of  them  it  is  provided  that  the  same  "shall  be  unalienable 
(iuring  the  lifetime  of  the  allottee  not  exceeding  twenty-one  years 
from  the  date  of  the  certificate  of  allotment.^^  To  each  of  these 
allottees,  then,  is  the  same  law  with  reference  to  alienation  made 
applicable.  His  death  would  remove  this  restriction  from  the 
alienation  of  the  land  by  his  heirs,  and  a  lapse  of  21  years  would 
remove  it  as  to  himself. 

Now,  if  the  heirs  of  a  member  of  the  tribe,  as  to  his  home- 
stead, and  the  heirs  of  a  freedman,  may  sell  the  lands  allotted 
to  their  ancestor,  immediately  on  his  death,  what  possible  reason 
can  be  assigned,  or  where  is  the  language  in  the  act  which  would 
preclude  an  immediate  alienation  by  the  heirs  of  those  "persons^* 
(which  word  includes  members,  citizens,  and  freedmen)  provided 
for  under  section  22,  who  never  in  fact  selected  their  allotments. 
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but  whose  allotments  were  selected  solely  for  the  benefit  of  and  in 
,  the  interest  of  the  heirs.  To  our  minds  both. are  wholly  wanting. 
Xor  in  our  judgment  is  this  construction  in  any  wise  modified  or 
limited  by  the  terms  of  sections  15  and  16.  To  our  minds  it  is 
reasonable  to  say  and  hold  that  lands  or  other  property  coming 
to  an  individual  either  by  descent  or  purchase  comes  to  him  with 
no  restriction  upon  his  rights  to  dispose  of  them^  except  the  spe- 
cific restriction  with  which  their  title  is  by  clear  terms  burdened. 
This  rule  we  think  applicable  to  the  lands  which  are  granted  to 
these  people  under  this  treaty.  If  there  is  no  specific  language 
fixing  a  restriction^  and  no  language  from  ^hich  an  implication 
thereof  may  be  plainly  derived,  then,  in  our  judgment^  none  ought 
to  be  held  to  exist.  Section  15  provides  generally  against  the  in- 
cumbrances of  lands  allotted  to  members  and  freedmen,  by  any 
deed,  debt,  or  obligation  prior  to  the  time  when  the  land  can  be 
alienated,  which  would  necessarily  carry  with  it  the  converse  of 
the  proposition,  that  these  lands  could  be  incumbered  after  the 
time  at  which  they  could  be  alienated.  The  last  clause  of  this 
section  provides:  "'Not  shall  said  lands  be  sold  except  as  herein 
provided.'*  Section  16,  immediately  following,  to  our  minds  has 
specific  reference  to  the  clause  which  we  have  just  quoted,  for  it 
provides  that,  except  the  homestead,  all  lands  allotted  to  the  mem- 
bers of  the  tribes  may  be  alienated  in  certain  proportions  in  one, 
three,  and  five  years  after  the  date  of  patent  The  proviso  con- 
tained in  that  section  is  "that  such  land  shall  not  be  alienable 
by  the  allottee  or  his  heirs  at  any  time  before  the  expiration  of 
the  Choctaw  and  Chickasaw  tribal  governments  for  less  than  its 
appraised  value."  The  first  portion  of  this  section  in  our  judg- 
ment relates  solely  to  the  surplus  lands,  and  not  to  the  homestead 
of  living  members,  and  the  proviso  relates  solely  to  the  price  to 
be  received,  and  in  no  other  way  restricts  or  modifies  the  section. 
The  practice  under  the  ^requirements  of  the  treaty,  as  is 
shown  by  the  record  in  this  case,  seems  to  have  been  to  separate  the 
lands  of  the  members  of  the  tribe  into  homesteads  and  surplus, 
even  where  those  members  were  persons  who  came  within  the 
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provisions  of  section  22,  and  who  in  fact  were  dead,  and  to  whom 
Jie  word  ^^omestead,"  in  its  generally  accepted  use,  could  in  no 
wise  apply.  The  question  of  whether  or  not  the  restrictions  con- 
tained in  section  16,  providing  for  the  sfele  of  the  sui^plus  laflds 
allotted  to  members  in  one,  three,  and  five  years,  to  be  made  only 
after  the  expiration  of  such  periods  from  the  date  of  patent,  re- 
ferred to  the  surplus  taken  by  the  members  who  were  included  in 
the  term  "persons"  of  section  22,  presents  a  proposition  of  per- 
haps a  little  greater  difficulty  than  any  other  in  the  case.  Sev- 
eral considerations  prompt  us  to  hold,  however,  that  the  limita- 
tion referred  to  does  not  apply  to  this  land.  First,  it  will  be 
noted  that  the  section  under  consideration  falls  within  that  por- 
tion of  the  act  where  the  scheme  for  the  taking,  holding,  and  dis- 
posing of  the  property  of  living  persons  is  worked  out,  and  it 
seems  to  us  that  this  particular  section  was  made  without  even 
a  remote  reference  to  section  22,  or  the  land  taken  thereunder, 
but  solely  with  reference  to  its  own  terms  and  to  the  sections  of 
the  act  which  had  preceded  it,  and,  as  we  have  heretofore  seen, 
the  heirs  of  a  deceased  enrolled  freedman  could  immediately  sell 
his  land  without  any  restrictions,  and  the  homestead  of  a  deceased 
member  could  at  once  be  sold  by  his  heirs.  In  view  of  these 
considerations,  then,  it  seems  to  us  that  it  would  be  irrational  and 
absurd  to  hold  that  the  surplus  would  bear  a  restriction.  To  say 
so  would  be  to  hold  that  a  homestead,  which  could  not  be  sold  for 
21  years  if  the  allottee  lived,  was  free  and  clear  in  the  hands  of 
the  heirs  while  the  surplus  which  the  allottee  could  sell  in  one, 
three,  and  five  years  would,  in  the  hands  of  the  same  heirs,  still 
carry  this  limitation  upon  a  right  to  sell.  Another  thought  which 
leads  us  to  this  same  conclusion  is  that  section  22  provides  for 
the  allotment  in  the  name  of  the  deceased  person,  whose  name 
was  on  the  rolls,  of  the  land  to  which  he  would  have  been  en- 
titled, which,  with  his  share  of  the  other  property,  descended  to 
his  heirs,  not  under  any  tribal  or  federal  act  containing  recogni- 
tion of  the  terms  of  this  treaty,  but  it  is  provided  that  the  heirs 

Vol.  24—26 
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tfihall  tak6  under  the  terms  of  a  separate  and  specific  statute,  to 
wit,  the  laws  of  descent  and  distribution  as  provided  in  chapter 
49  of  Mansfield^s  Digest  of  the  Statutes  of  Arkansas.  These  laws 
'Ck)ntain  no  restriction  on  alienation,  and  the  rights  of  the  heirs 
linder  them,  being  recognized  by  this  treaty,  carried  the  property 
*  to  them  free,  clear,  and  unincumbered. 

Furthermore,  as  we  have  seen,  it  cannot  be  said  there  is 
within  the  language  of  the  section  itself  any  specific  restriction, 
and  restrictions  on  the  alienation  of  real  property  ought  not  to 
fasten  their  grip  on  it  by  implication,  unless  there  are  words  in 
the  act  which  would  seem  to  plainly  require  it.  Where  the 
leasoh  of  the  rule  fails,  and  there  is  no  afl&rmative  language  to 
sustain  it,  certainly  the  rule  ought  to  go  with  it.  The  applica- 
tion of  particular  provisions  of  a  statute  is  not  to  be  eict^ided 
beyond  its  general  scope  and  object,  unless  such  extension  is  mani- 
fe6tly  designed.  In  Estate  of  Benjdk  Ticknor,  13  Mich.  44,  the 
beirs,  in  the  absence  of  a  will,  were  entitled  to  the  decedent's  prop- 
erty immediately  upon  his  death.  In  the  case  at  bar  it  is  true 
'to  certificate  or  patent  had  issued;  but,  as  Mr.  Justice  Field  said 
!in  the  case  of  Stark  v,  Starr,  6  Wall.  418,  18  L.  Ed.  925: 

"The  right  to  a  patent,  once  vested,  is  treated  by  the  govem- 
inent  when  dealing  with  the  public  lands  as  equivalent  to  a  patent 
issued.  When  in  fact  the  patent  does  issue,  it  relates  back  to  the 
inception  of  the  right  of  the  patentee,  so  far  as  it  may  be  neces- 
.sary  to  cut  off  intervening  claimants." 

Other  authorities,  which  have  been  examined  and  found  help- 
ful to  us  in  the  consideration  of  this  question,  are :  Indian  Land 
'%  Trust  Company  v.  Fears  et  at.,  22  Okla.  681,  98  Pac,  904; 
'Clark  V.  Lord  et  ah,  20  Kan.  390;  Farrington  v.  Wilson  et  cd., 
29  Wis.  383;  Shulthis  v,  MacDougal  (C.  C.)  162  Fed  331;  Jones 
V.  Meehan,  175  U.  S.  1,  20  Sup.  Ct.  1,  44  L.  Ed.  49. 

From  the  foregoing  it  will  be  seen  we  conclude  the  lower 
court  did  not  err  in  holding  that  lands  allotte4  (homestead  and 
surplus)  under  the  provisions  of  section  22,  c.  1362,  32  Stai 
641,  approved  July  1,  1902,  in  the  name  of  a  deceaaed  member 
of  the  Choctaw  Tribe  of  Indians,  are  alienable  by  his  heirs  after 
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lawful  selection,  prior  to  the  lapse  of  one,  three,  or  five  yeart,  and 
prior  to  the  issuance  of  certificate  or  patent,  and  the  judgment 
is,  accordingly,  aflBnned, 

Kane,  C.  J.,  and  Turner,  J.,  concur;  Williams  and  Hayes, 
JJ.,  not  sitting  or  participating. 


Thkeleeld  et  al  v.  Steward  et  al. 

No.   71.     Opinion   Filed  July  13,   1909. 
(108   Pac.    680.) 

1.  EVIDENCE— Par6l  Evid«no«  AfFacting  Writingt— Contraots.  In 
the  absence  of  fraud,  accident,  or  mistake,  the  terms  of  a  writ* 
ten  contract  are  not  permitted  to  be  varied  by  parol  testimony; 
but  evli^ence  showing:  the  relation  of  the  parties  and  their  pro- 
fession or  business,  when  not  in  conflict  with  the  express  terms 
or  langrua^e  of  the  contract,  is  admissible. 

2.  CONTRACTS— Injunction  —  Legality  of  Objsct  —  Rsstraint  sf 
Trails— Qrounds—Sufficisncy  of  Considsration.  A  contract  re- 
straining the  practice  of  medicine  and  surgery  in  a  particular 
locality,  within  a  reasonable  area,  is  valid. 

2a.  The  practice  of  medicine  and  surgery  within  the  pre- 
scribed limit,  contrary  to  the  provisions  of  such  a.  contract  may 
•be  restrained  by  injunction. 

2b.  Courts  will  not,  as  a  rule,  inquire  into  the  adequacy  oT  the 
consideration  of  such  contract. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Pittsburg  County;  P.  B.  Cole,  Judge. 

Action  by  C.  A.  Steward  and  others  against  W.  C.  Threlkeld 
and  others.  Judgment  for  plaintiffs^  and  defendants  bring  error. 
Affirmed. 

Harley  &  Lewis,  for  plaintiffs  in  error. 

Williams^  J.  The  assignment  of  error  will  be  considered 
under  two  heads:     (1)  As  to  whether  or  not  there  was  error  in 
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refusing  to  strike  the  amendment  from  the  complaint:  and   (2) 
as  to  the  granting  of  the  temporary  injunction. 

1.  It  is  a  well-settled  rule  that,  in  the  absence  of  fraud,  ac- 
cident, or  mistake,  the  terms  of  a  contract  are  not  permitted  to 
be  varied  by  parol  testimony.  The  bond  and  agreement  herein 
are  part  of  one  entire  contract,  and  are  to  be  couFtmed  together. 
The  bond  recites: 

"For  and  in  consideration  of  the  purchase  by  the  said  Stew- 
ard &  Deal  of  a  certain  drug  business  owned  by  the  said  W.  C. 
Threlkeld  in  the  town  of  Allen,  and  known  a<?  the  Allen  Drug 
Company,  binds  himself  under  this  bond  to  protect  the  said 
Steward  &  Deal  against  all  indebtedness  of  said  Allen  Drug  Com- 
pany, except  amounts  due  the  following  firms.  ♦  ♦  ♦  The 
said  W.  C.  Threlkeld,  in  consideration  of  the  sale  of  the  above- 
mentioned  drug  stock  to  the  said  Steward  &  Deal  further  binds 
himself  under  this  bond  that  he  will  not  engage  in  the  drug 
business  either  directly  or  indirectly  nor  in  any  manner  be  con- 
nected with  such  business  in  the  town  of  Allen,  I.  Ty  or  within  a 
radius  of  ten  miles  of  said  town,  for  a  period  of  two  years  from 
the  date  of  this  instrument.  The  said  W.  C.  Threlkeld  further 
binds  himself  under  this  bond,  that  he  will  not  engage  in  the 
practice  of  medicine  in  the  town  of  Allen,  I.  T.,  or  within  a  radius 
of  ten  miles  of  said  town  for  a  period  of  two  years  from  the  date 
of  this  instrument." 

The  contract  of  sale  provides: 

'^The  said  W.  C.  Threlkeld  further  agrees  to  execute  a  bond 
in  the  sum  of  $1,000  that  he  will  not  engage  in  nor  be  connected 
with  a  drufif  business  in  the  town  of  Allen,  I.  T.,  or  practice  medi- 
cine in  Allen,  I.  T.,  or  the  vicinity  thereof  for  a  period  of  two 
years  from  the  date  of  this  instrument." 

The  amendment  objected  to  by  the  plaintiff  in  error  was,  in 
effect,  that  the  defendant  in  error  C.  A.  Steward,  of  the  firm  of 
Steward  &  Deal,  was  and  had  been  a  practicing  physician  in  the 
town  of  Allen  and  the  surrounding  country  for  seven  years;  that 
the  plaintiff  in  error,  W.  C.  Threlkeld,  was  also  practicing  phy- 
sician at  the  date  of  the  execution  of  said  contract  and  bond  at 
said  town,  and  within  a  radius  of  10  miles  thereof,  and  that  one 
of  the  inducements  to  plaintiff  to  make  the  purchase  and  to  pay 
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the  price  mentioned  was  the  agreement  by  said  Threlkeld  not  to 
practice  medicine  within  said  area,  and  for  the  term  mentioned  in 
said  contract  and  bond.  This  does  not  appear  to  vary  or  to  be 
contradictory  of  any  of  the  terms  of  either  the  contract  of  sale 
or  of  the  bond.  It  shows  the  relation  and  situation  of  the  parties, 
and  the  action  of  the  lower  court  thereon  was  without  error. 

2.  An  agreement  by  a  physician  for  a  valuable  consideration 
not  to  practice  medicine  and  surgery  at  a  designated  place  within 
a  reasonable  distance  is  valid,  and  a  breach  of  such  agreement  will 
be  restrained  by  injunction,  either  to  prevent  a  multiplicity  of 
suits,  or  where  the  party  is  insolvent.  Whittaker  v.  Howe,  8  Beav. 
399,  49  Eng.  Hep.,  Fidl  Beprint  (Eolls  Court  Book)  2,  p.  153; 
Candler  v.  Candler,  Jac.  231 ;  Bunn  v.  Ouy,  4  East.  109 ;  Homer 
V,  Craves,  7  Bing.  736;  Miichel  v.  Reynolds,  1  P.  Wms.  183,  24 
Eng.  Bep.,  Pull  Beprint  (Chancery  Book  4),  p.  347;  Cait  v. 
Toiirle,  4  L.  B.  (Ch.  App.  Cases)  654;  Davis  v.  Mason,  5  T.  B. 
118 ;  Archer  v.  Marsh,  6  A.  &  E.  959 ;  Hayward  v.  Young,  2  Chit. 
407;  3{allon  v.  May.  11  M.  &  W.  652;  Atkyns  v.  Kinner,  4  Exch. 
Bep.  776;  Hastings  v,  Whitley,  2  Exch.  Bep.  611;  Chappel  v. 
Brockway,  21  Wend.  (N.  Y.)  158;  McCMrg's  Appeal,  58  Pa.  51; 
Butler  v.  Burleson,  16  Vt.  176  (6  Vt.  Ann.  Ed.  55) ;  Beard  v. 
Dennis,  6  Ind.  200,  63  Am.  Dec.  380;  Palmer  v.  Graham,  1  Pars. 
Eq.  Cas.  (Pa.)  476;  Smailey  v.  Greene,  52  Iowa,  243,  3  N.  W. 
78,  35  Am.  Bep.  267;  Hedge,  Elliott  &  Co,  v,  Loue,  47  Iowa,  137; 
Jenkins  v.  Temples,  39  6a.  656,  99  Am.  Dec.  482;  Holbrook  v. 
Waters,  9  How.  Prac.  (N.  Y.)  335;  Dtvight  v.  Hamilton,  113 
Mass.  175;  Linn  v,  Sigsbee,  67  Dl.  77;  Gilm^in  v.  Dwight,  13  Gray 
(Mass.)  356,  74  Am.  Dec.  634;  Hoyt  v.  Holly,  39  Conn.  326, 
12  Am.  Bep.  390;  French  v.  Parker,  16  B.  I.  219,  14  Atl.  870,  27 
Am.  St.  Bep.  733;  Tillinghast  v.  Boothby,  20  B.  I.  59,  37  Atl. 
344;  Gordon  v.  Mansfield,  84  Mo.  App.  367;  Wolverton  et  ah  v, 
Bruce  et  al,  6  Ind.  T.  135,  89  S.  W.  1018;  Nobles  v.  Bates,  7 
Cow.  (N.  Y.)  307;  Pyke  v.  Thomas,  7  Ky.  486,  7  Am.  Dec.  741 ; 
Haldeman  v.  Simonton,  55  Iowa,  144,  7  N.  W.  493 ;  Mandenville 
V.  Harman,  42  N.  J.  Eq.  185,  7  Atl.  37. 
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In  the  case  of  Leghton  v,  Wales,  3  M.  &  W.  551,  the  court 
said:  '^Since  the  case  of  Hitchcock  v.  Coker  (6  Adol.  ft  E.  438) 
the  court  cannot  inquire  into  the  extent  or  adequacy  of  the  con- 
sideration/' In  the  case  of  Pierce  v.  Fuller,  8  Mass.  223,  5  Am. 
Dec.  102,  the  pecuniary  consideration  of  $1  was  held  sufficient  to  up- 
hold the  contract,  wherein  it  was  agreed,  under  liquidated  penalty 
of  $290,  not  to  run  a  stage  on  a  certain  road.  In  1  Smith's 
Leading  Cases  (9th  Ed.)  p.  708,  it  is  held  that  the  doctrine  as 
to  the  adequacy  of  consideration  has  been  entirely  upset  l^  the 
case  of  Hitchcock  v.  Coker,  and  that  the  true  question  is  whether 
the  contract  is  injurious  to  the  public  or  not,  and,  if  so,  it  is  void ; 
if  not,  the  parties  may  contract  for  what  consideration  they  please. 

There  is  no  discord  in  the  authorities  that,  where  the  restraint 
IS  no  more  extensive  as  to  area  than  the  protection  of  the  party 
with  whom  the  contract  is  made  reasonably  requires,  the  public 
not  being  likely  to  be  injured  by  such  an  agreement,  every  other 
person  being  at  liberty  to  practice  within  such  limits,  such  con- 
tract is  reasonable  and  valid,  unless  otherwise  vitiated.  Whilst 
courts  will  scrutinize  to  determine  whether  or  not  the  restraint 
be  unreasonable,  yet,  as  a  rule,  they  will  leave  it  to  the  par- 
ties themselves  to  make  their  terms  in  regard  to  the  consideration 
thereof. 

The  question  of  duration  is  not  raised  in  this  record.  See 
chapter  16,  art.  4,  §  91  (section  820)  Wilson***  Rev.  &  Ann.  St. 
1903,  which  does  not  apply  to  this  case;  the  contract  under  con- 
sideration having  been  executed  in  the  Indian  Territory  prior 
to  statehood,  where  the  common  law  relating  to  contracts  governed. 

The  following  rules  are  supported  by  both  reason  and  author- 
ity: (1)  That  contracts  restraining  the  exercise  of  a  trade,  etc., 
in  particular  localities,  when  there  is  reasonable  ground  for  the 
restriction,  are  valid;  (2)  an  agreement  for  a  valuable  considera- 
tion not  to  practice  medicine  within  a  reasonable  distance  of  a 
designated  place  is  not  unreasonable,  and  the  exercise  of  the  pro- 
fession within  such  prescribed  limit  may  be  restrained  by  injunc-' 
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tion;  and  (3)  the  court  will  not  inquire  into  the  adequacy  of 
the  consideration.     McClurg's  Appeal,  58  Pa.  51. 

In  the  case  of  Dwight  v,  Hamilton,  supra,  the  bond  ran 
from  C.  H.  Hamilton  to  William  Dwight^  and  was  in  words  and 
figures  as  follows: 

"The  condition  of  this  obligation  is  such,  that  whereas  Ihc 
said  C.  H.  Hamilton  has  agreed  with  the  said  William  Dwight  to 
sell  him  his  place  in  said  Douglas,  the  land  and  building  where 
he  now  lives^  and  his  practice  and  good  will  as  a  physician,  for 
the  sum  of  fifty-five  hundred  dollars;  now,  if  the  said  C.  H. 
Hamilton  shall  convey  to  the  said  William  Dwight,  by  a  good  and 
sufficient  warranty  deed,  all  of  his  aforesaid  real  estate  in  said 
Douglas,  and  fulfill  his  other  agreements  hereto,  on  or  before  the 
first  day  of  April  next,  on  the  payment  of  him,  by  the  said  Wil- 
liam Dwight,  of  the  aforesaid  sum  of  fifty-five  hundred  dollars, 
then  this  obligation  shall  be  void,  otherwiJi  to  remain  in  full 
force  and  effect.*^ 

The  case^  was  tried  upon  the  following  agreed  statement  of 
facts: 

'That  the  defendant  executed  the  bond  set  forth  in  the  bill, 
and  was  paid  the  sum  therein  named,  but  that  the  consideration 
money  came  from,  and  the  real  estate  was  conveyed  to  the  wife 
of  the  plaintiff  by  consent  of  all  parties  to  the  transaction.  It 
is  further  admitted  that  in  consequence  of  the  signing  of  the  bond 
the  plaintiff  removed  his  family  to  Douglass,  and  there  commenced 
the  practice  of  medicine,  and  that  the  defendant  thereupon  ceased 
to  reside  and  practice  medicine  in  said  town,  but  aft«r  an  absence 
of  about  12  weeks  returned  to  Douglas,  and  recommenced  the 
practice  of  medicine  in  that  town  and  its  vicinity,  and  was  en* 
gaged  in  such  practice  until  the  injunction  was  issued  on  the 
filing  of  this  bUl.'^ 

The  decree  in  that  case  granting  an  injunction  was  sustained 
by  the  appellate  court.  * 

There  being  no  question  raised  as  to  misjoinder  or  excess  of 
parties  plaintiff,  no  opinion  is  here  expressed  thereon. 

Finding  no  reversible  error  in  the  record,  the  judgment  of 
the  lower  court  is  affirmed. 

All  the  Justices  concur. 
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SOTTTHARD  V.   ARKANSAS  VaLLT?T  &  W.   Ry.   Co. 

No.   2112,  Okla.  T.      Opinion  Filed  July  IS,  1909. 

(108    Pac.   750.) 

EVIDENCE — Parol  Evidanoe— Railroad  Bonus  Noto — Considora- 
tion.  An  Instrument  recltingr:  "For  value  received  and  for  ben- 
fits  accruingr  to  me  from  the  construction  of  a  railroad  from 
some  point  on  the  St.  Li.  &  S.  F.  Railroad  between  S.  and  T., 
througrh  the  city  of  P..  to  connect  with  the  B.,  E.  A  S.  Railway. 
•  •  *  I  ^  *  •  agree  to  pay  to  the  order  of  A.  V.  &  W. 
Railway  Company,  at  the  ESxchange  Baifk  of  P.,  the  sum  of  two 
hundred  and  fifty  and  no- 100  dollars,  •  •  *  to  become  due 
and  payable  when  said  railroad  shall  be  constructed  to  and  Into 
P," — is  a  contract  between  the  parties. 

(a)  No  contemporaneous  parol  condition  or  consideration  may 
be  ingrafted  into  such  contract,  so  as  to  add  to,  vary,'^r  con- 
tradict the  same,  except  upon  proper  allegations  of  fraud,  ac- 
cident, or  mistake. 

BILLS  AND  NOTES— Validity— Falso  Roprosentations.  When, 
in  the  answer,  the  defense  is  averred  that,  prior  to  the  execution 
of  the  note  or  contract,  the  representatives  of  the  maltee,  a  cor- 
poration proposing  to  construct  such  railway  line,  represented, 
in  soliciting  or  procuring  such  notes  or  contracts,  which  state- 
ments were  unfounded,  that  unless  the  same  were  entered  into 
the  line  would  be  diverted  frcm  said  city,  to  the  great  disad- 
vatage  of  the  property  owners  of  the  city,  the  testimony  of  the 
maker  of  the  contracts  here  in  question  showing  that  such  rep- 
resentations were  not  the  moving  cause  of  his  entering  into  the 
contract,  hold,  that  such  testimony  eliminated  this  queston  from 
the  case 

BILLS  AND  NOTES— Logality  of  Considoration — Railroad  Bonus 
Noto.  A  promissory  note  or  obligation,  payable  to  a  railroad 
company  in  aid  of  the  construction  of  its  line  between  two 
given  points  through  a  certain  point,  is  not  void  as  against  pub- 
lic policy — following  Quss  v  Fodoral  Trust  Company,  19  Okla. 
138.  91  Pac.  1046;  Quthrio  A  W.  Ry.  Co.  v.  Rhodos,  19  Okla.  21. 
91  IPac.  1119;  Coopor  v.  Ft.  S.  A  W  Ry.  Co.  28  Okla.  139,  99  Pac 
795;  Cobb  v.  Wm.  Konofick  Construction  Co.,  23  Okla.  449,  100 
Pac.  551. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Noile  County. 
Action  by  the  Arkansas  Valley  &  Western  Railway  Company 
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against  R.  W.  Southard.     Judgment  for  plaintiff,  and  defendant 
brings  error.     AflSnned; 

S.  H,  Harris  and  H.  B,  Martin,  for  plaintiff  in  error. 

James  B,  Diggs  and  Russetl  0.  Lowe,  for  defendant  in  error, 
citing:  Okla.  St.  1893,  §  822;  Jones,  Law  of  Evidence  (2d  Ed.) 
§1  459,  468;  Wigmore,  Law  of  Evidence,  §  2433;  Hubbard  v, 
Marshall  50  Wis.  327;  Engelhom  v.  Reitlinger,  122  N.  Y.  76  ^ 
Fawhner  v.  Paper  Co,,  88  Iowa,  169;  Sandage  v.  Mfg.  Co.,  142 
Ind.  148;  Railway  Co.  v.  Rhodes,  19  Okla.  21;  Greenhood  on 
Public  Policy,  pp.  321,  323;  Wood  on  Railways,  §  184;  Piper 
V.  Townsite  Co.,  16  Okla.  436;  Farrington  v.  Stuckey  (Ind.  T.) 
104  S.  W.  647 ;  Railway  Co.  v.  City  of  Marshall,  136  U.  S.  393 ;  RaiU 
way  Co.  V.  Robards,  60  Tex.  545;  Railway  Co.  v.  Hopkins,  18 
Kan.  494;  Chamberlain  v.  Ry.  Co.,  15  Ohio  St.  225;  Bank  v. 
Hendrie,  49  Iowa,  402. 

Williams,  J.  The  following  questions  are  raised  in  the 
brief  by  the  counsel  for  the  plaintiff  in  error : 

(1)  That  under  a  plea  of  failure  of  consideration  parol  evi- 
dence is  admissible  to  prove  the  failure  of  consideration,  although 
the  consideration  so  shown  may  be  different  from  or  additional 
to  that  expressed  in  the  instrument. 

(2)  When  a  written  inurnment  states  a  consideration  in 
general  terms,  it  is  competent  to  show  by  parol  the  particulars 
included  in  the  general  consideration,  in  order  to  show  that  there 
had  been  a  failure  in  the  consideration  and  the  extent  of  it. 

(3)  When  the  route  of  a  proposed  railroad  is  fixed  by  the 
charter,  and  the  officers  of  said  railroad  company  represent  to  citi- 
zens of  a  community  upon  the  line  of  such  railroad  that  unless 
a  sum  of  money  is  paid  the  railroad  company  it  will  build  its 
road  elsewhere,  to  the  injury  of  such  community,  and  a  contract 
is  induced  by  such  means  to  pay  said  railroad  company  a  sum 
of  money,  such  contract  rests  upon  a  fraudulent  consideration  and 
is  void. 

(4)  When  a  railroad  company,  proposing  to  build  a  rail- 
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road  through  a  community,  induces  the  owner  of  property  at  a 
point  on  its  line  to  agree  to  pay  the  railroad  a  sum  of  money  by 
promising  to  locate  its  depot  or  station  at  a  given  point,  to  the 
advantage  of  such  person,  and  a  contract  is  procured  thereby, 
and  the  railroad  company  afterwards  fails  to  locate  its  depot  as 
agreed,  that  the  consideration  fails^  and  the  contract  cannot  be 
enforced  at  the  suit  of  the  railroad  company. 

(5)  A  railroad  corporation,  exercising  the  power  of  eminent 
domain,  is  a  quasi  public  corporation,  and  in  locating  its  line 
of  railroad  and  facilities  its  paramount  duty  is  to  the  public;  and 
any  contract  entered  into  with  such  railroad  company,  its  ofP- 
cers  or  agents,  to  influence  the  location  of  its  line  or  facilities, 
is  contrary  to  public  policy  and  void. 

The  first,  second,  and  fourth  questions  will  be  considered  to- 
gether under  subdivision  1. 

1.  The  body  of  the  contract  upon  which  this  action  is  based 
recites : 

'Tor  value  received  and  for  benefits  accruing  to  me  from 
the  construction  of  a  railroad  from  some  point  on  the  St  Louis 
&  San  Francisco  Railroad  between  Sapulpa  and  Tulm,  I.  T., 
through  the  city  of  Perry,  in  Noble  county,  to  connect  with  tl»e 
Blackwell,  Enid  &  Southwestern  Railway,  I.,  the  undersigned, 
agree  to  pay  to  the  order  of  the  Arkansas  Valley  &  Western 
Railway  Company,  at  the  Exchange  Bank  of  Perry,  Oklahoma,  tlie 
sum  of  two  hundred  and  fifty  nJollars  and  no/ 100,  the  ??aid 
amount  to  become  due  and  payable  when  spid  railroad  shall  be 
constructed  to  and  into  the  city  of  Perry,  Oklahoma.  It  is  also 
provided  that,  if  said  road  is  not  constructed  before  January  1, 
1904,  this  obligation  shall  be  void.*' 

It  is  insisted  by  counsel  for  the  plaintiff  in  erro^  that  it  is 
permissible,  without  proper  allegations  of  fraud,  accident,  or  mis- 
take in  its  execution,  to  ingraft  onto  this  contract  the  additional 
condition  or  consideration  that  the  depot  of  said  railroad  company 
al  the  station  of  Perry  should  be  located  at  a  given  point,  and  the 
question  arises  as  to  whether  or  not  such  testimony  is  permissible. 
The  following  authorities  are  cited  by  plaintiff  in  error  to  sus- 
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tain  his  contention;  but,  as  will  hereinafter  appear,  none,  except, 
possibly  one,  are  applicable  to  the  case  at  bar: 

The  case  of  Northwestern  Creamery  Company  of  Sacred 
Heart  v.  Lanning,  83  Minn.  19,  85  N.  W.  823,  involves  an  action 
on  a  promissory  note  which  recites:  "I  promise  to  pay  to  the 
Northwestern  Creamery  Company  of  Sacred  Heart  the  sum  of 
twenty  dollars.'^  Tt  was  held  in  that  case  that  parol  testimony 
was  admissible  to  show  the  actual  consideration,  or  want  or  failure 
of  consideration.  In  the  case  at  bar  the  contracted  consideration 
is  set  out,  and  the  foregoing  case  is  therefore  not  in  point. 

In  the  case  of  Reese  v.  Strickland,  96  Ga.  784,  22  S.  E.  323, 
the  lower  court  charged  the  jury  that: 

''Written  evidence  is  of  higher  character  than  oral.  Where 
the  parties  have  reduced  their  contract  or  cause  of  action  to  writ- 
ing such  writing  is  the  best  evidence  of  said  contract  or  cause  of  ac- 
tion, and  any  agreement  made  before  or  at  the  execution  of  the  con- 
tract^ such  agreement  or  conversation  is  merged  therein,  and  parol 
evidence  cannot  be  introduced  to  vary,  add  to,  or  take  from  the 
terms  of  said  contract.  In  other  words,  parol  evidence  cannot 
be  introducted  to  attack  it  in  any  way,  unless  said  writing  is  over- 
thrown by  proof  of  fraud,  accident,  or  mistake.'* 

The  Supreme  Court  of  (Jeorgia  held  that: 

"Although,  where  'a  contract  or  cause  of  action'  has  been 
reduced  to  writing,  its  terms  cannot  be  varied  by  parol  contem- 
poraneous evidence,  yet  where  suit  is  brought  thereon,  and  the 
defense  in  part  was  failure  of  consideration,  and  there  was  some 
evidence  to  support  the  same,  it  was  error  for  the  court  to  charge 
that  'parol  evidence  cannot  be  introduced  to  attack  it  [the  con- 
tract or  cause  of  action]  in  any  way,  unless  said  writing  is  first 
overthrown  by  proof  of  fraud,  accident,  or  mistake.'  To  vary  the 
terms  of  the  contract,  and  to  attack  the  plaintiffs  cause  of  ac- 
tion thereon  by  pleading  and  proving  failure  of  consideration,  are 
altogether  different  things." 

In  the  case  at  bar  there  was  no  proof  offered  by  the  plaintiff 
in  error  tending  to  show  that  there  had  not  been  constructed  a 
railroad  between  the  points  named,  through  the  city  of  Perry, 
before  January  1,  1904. 
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As  to  Cfage  v.  Lewis,  68  111.  606,  that  rested  upon  a  statute 
of  that  state,  and  could  have  no  application  here. 

As  to  Wood  V.  Young,  5  Wend.  (N.  Y.)  633,  that  related  to 
mutual  releases  given  in  extinguishment  of  prior  transactions; 
and  it  is  a  universal  rule  that  the  consideration  may  be  inquired 
into,  where  there  is  a  mistake,  accident,  or  fraud.  But  in  that 
case  the  releases  and  settlement  were  not  permitted  to  be  super- 
seded or  set  aside  on  the  ground  that  the  evidence  was  not  suffi- 
cient to  show  a  mistake. 

In  the  case  of  Qoward  et  al,  v.  Waters,  98  Mass.  599,  the 
court  said: 

"Proof  of  the  facts  which  make  out  such  considerations  does 
not  contradict,  add  to,  nor  vary  the  written  contract^  bfit  tends 
to  support  it  according  to  its  legitimate  and  proper  interpretation. 
The  allowance  of  such  proof  seems  to  be  in  accord  with  the  decis- 
ions in  Wallis  v.  WcUlis,  4  Mass.  135,  3  Am.  Dec.  210;  Oale  v. 
Cobum,  18  Pick.  (Mass.)  397;  Brewer  v.  Hardy,  22  Pick.  (Mass.) 
376,  33  Am.  Dec.  747;  Bullard  v.  Briggs,  7  Pick.  (Mass.)  533,  19 
Am.  Dec.  292;  Hinde's  Lessee  v.  LongwoHh,  11  Wheat.  199,  6 
L.  Ed.  464;  Powell  v.  Monson  &  Brim  field  Manufacturing  Co., 
3  Mason,  347,  359;  Fed.  Cas.  No.  11,357;  McCrea  v.  Purmori, 

16  Wend.  (N.  Y.)  471,  30  Am.  Dec.  103;  Belden  v,  Seymour,  8 
Conn.  304,  21  Am.  Dec.  6G1;  Morse  v.  Shattuck,  4  N.  H.  229, 

17  Am.  Dec.  419;  2  Phil.  Ev.   (4th  Am.  Ed.)   655." 

This  Massachusetts  case,  instead  of  supporting  the  conten- 
tion of  the  plaintiff  in  error,  appears  to  be  a  direct  authority 
against  it. 

The  case  of  Wilfong  et  a/,  v.  Johnson  et  al,  41  W.  Va.  285, 
23  S.  E.  730,  involved  a  deed  where  it  recited  a  given  sum  of 
money  as  the  consideration  therefor.  •  The  court  said: 

"The  deed  upon  its  face  does  not  express  the  contract.  It 
was  not  intended,  actually  or  from  anything  apparent  on  its  face, 
to  do  so.  It  is  a  thing  done,  rather  than  a  thing  said;  and  the 
oral  agreement  is  not  at  all  inconsistent  with  the  deed,  or  contra- 
dictory of  anything  recited  therein.  It  is  the  true  consideration 
for  making  the  deed,  in  addition  to  the  formal  money  consider- 
ation therein  recited;  and  nothing  in  it  shows  that  it  was  meant 
to  contain  the  whole  bargain  between  the  parties,  but  it  was  the 
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execution  on  the  part  of  the  plaintiff  of  her  part  of  the  contract. 
See  Oreen  v.  Batson,  71  Wis.  54,  36  N.  W.  849,  5  Am.  St.  Rep, 
194,  notes;  Brown,  Par.  Ev.  p.  125,  §  60;  Lindsey  v.  Lacey,  17 
C.  B.  (N.  S.)  578;  1  Green.'  Ev.  §  284a;  Thomas  v.  ScuH,  127 
N.  Y.  138,  27  N.  E.  961.'' 

This  authority  seems  to  be  against  the  contention  of  plain- 
tiff in  error,  for  it  appears  to  support  the  rule  that,  if  the  in- 
strument on  its  face  expresses  the  contract,  a  parol  contempor- 
aneous agreement  could  not  be  proved  to  contradict  the  same. 

The  .case  of  Norton  v,  Coley,  45  Miss.  125,  was  an  action  to 
reform  a  written  instrument  on  account  of  fraud,  accident,  or 
mistake,  and  has  no  application  to  this  case  under  the  issues  joined. 

We' are  unable  to  see  wherein  any  of  the  foregoing  authori- 
ties support  the  rule  that  the  alleged  parol  contemporaneous  agree- 
ment is  permissible  to  be  proved  in  this  case.  But  we  are  further 
cited  to  the  case  of  Missouri,  Kansas  &  T^xas  Ry.  Co.  v.  Doss 
(Tex.  Civ.  App.)  36  S.  W.  497,  where  the  agents  of  the  appellants 
entered  into  a  contract  with  the  appellees,  by  which  a  depot  and  stock 
pens  were  '*to  be  permanently  located  and  maintained  at  Does,  in  con- 
sideration of  the  gift  by  appellees  to  the  railway  company  of  5  acres 
of  land  free  for  the  stock  pens  and  200  feet  for  depot  purposes, 
in  addition  to  the  right  of  way  of  100  feet  already  granted,  and 
also  a  half  interest  in  the  town  site  of  200  acres.  Appellees  exe- 
cuted deeds  in  compliance  with  their  part  of  the  undertaking. 
The  deed  conveying  the  additional  right  of  way  or  depot  grounds 
and  the  5  acres  for  stock  pens,  executed  March  24,  1887,  recites 
the  consideration  thus:  ^In  consideration  of  the  supposed  advan- 
tage and  facilities  which  it  is  supposed  our  lands  will  derive  from 
the  construction  and  operation  of  the  Gainesville,  Henrietta  & 
Western  Railway  through,  over,  and  across  them,  and  for  the  fur- 
ther consideration  of  $10  to  us  in  hand  paid.'''  The  facts  as 
found  by  the  court  upon  the  issues  were  as  follows: 

"(1)  The  verbal  contract  for  the  permanent  location  of  the 
station  at  Doss,  with  depot  and  stock  pens,  was  made,  as  alleged 
by  appellees,  between  them  and  Chief  Engineer  Wathen  and  Right 
of  Way  Agent  Hall,  acting  in  behalf  of  the  Gainesville,  Henrietta 
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&  Western  Railway  Company,  and  said  location  was  so  made  in 
1887,  as  said  Hall  expresFed  it,  'to  stay.'  (2)  Wathen  and  Hall 
had  authority  to  make  such  contract,  and  the  railway  company 
received  and  retains  the  consideration  therefor.  (3)  Appellant 
company,  which  was  equally  bound  to  respect  the  contract,  violated 
it,  and  removed  the  station,  depot,  and  stock  pens,  and  broke  up 
the  town  of  Doss,  in  1892  or  1893.  (4)  The  result  was  a  depre- 
ciation in  the  price  of  the  appellee's  lands  adjacent  to  said  sta- 
tion equal  to  the  amount  of  the  verdict." 

The  Texas  Court  of  Civil  Appeals  sitting  at  Forth  Worth, 
said: 

'^Whether  the  parol  agreement  for  the  location  of  the  depot 
and  stock  pens  was  excluded  by  the  terms  of  the  deed  of  March 
24,  1887,  reciting  the  consideration  as  quoted  above,  presents  the 
most  difficult  question  in  the  case,  especially  in  view  of  the  opin- 
ion of  Justice  Bonner  in  Railroad  Co,  v.  Garrett,  52  Tex.  133, 
and  subsequent  opinions  in  line  with  it.  But  may  not  this  be 
distinguisbBd  from  the  Garret  Case?  There  only  the  ordinary 
right  of  way  was  conveyed,  and  no  extra  land  for  a  depot,  nor 
was  any  depot  located  in  pursuance  of  the  verbal  agreement.  Here 
three  separate  deeds  were  made,  and  the  depot  and  stock  pen? 
were  located  and  constructed  as  contemplated.  The  first  bore 
date  December  30,  1886,  and  was  prior  to  the  oral  agreement  in 
question.  It  conveyed  the  ordinary  right  of  way  of  100  feet  in 
width,  in  consideration,  as  therein  recited,  'of  the  benefits  result- 
ing to  the  lands  of  the  undersigned  by  the  construction  and  oper- 
ation of  the  railroad  hereinafter  mentioned,  and  for  the  further 
consideration  of  six  hundred  ($600)  dollars  to  us  in  hand  paid 
by  the  Gainesville,  Henrietta  &  Western  Railway  Company.  By 
this  deed  the  railway  company  secured  the  usual  right  of  way, 
and  appellees  a  right  to  the  benefits  accruing  from  the  construc- 
tion and  operation  thereon  of  the  proposed  railroad.  By  the 
subsequent  deed  of  March  24,  1887,  the  right  of  way  (betweoi 
station  No.  2,945  and  station  No.  2,975)  was  extended  from  100 
to  300  feet  in  width,  and  the  railway  company  also  acquired  'five 
acres  of  land  to  be  used  by  said  company  exclusively  for  stock 
pens,'  therein  set  out  by  metes  and  bounds.  By  the  terras,  then, 
in  the  March  deed,  'of  the  supposed  advantages  and  facilities,'  etc., 
something  more  must  have  been  contemplated  and  intended  as 
the  inducement  to  that  deed  than  was  covered  and  already  st- 
cured  by  similar  recitals  in  the  prior  deed.     'The  supposed  ad- 
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vaDtages  and  facilities*  to  be  derived  from  ^the  construction  and 
operation'  of  the  railway,  as  recited  in  the  March  deed,  must 
have  been  such  as  were  expected  to  arise  from  the  use  of  the  ad- 
ditional land  conveyed  for  the  purposes  for  which  it  was  con- 
veyed, viz.,  depot  and  stock  pens.  Only  when  so  constructs  i6id 
operated  could  the  additional  ^advantages  and  facilities'  which 
evidently  induced  the  making  of  the  deed  be  realized.  Bead  in 
the  light  of  the  surroundings  and  the  situation  of  the  parties, 
then,  the  recital  of  the  consideration  in  the  March  deed  is  not 
such  as  to  exclude  parol  evidence  of  the  full  and  precise  extent 
thereof.  Besides,  two  deeds  were  executed  in  pursuance  of  the 
oral  contract,  and,  taken  together,  they  cannot  be  said  to  show 
on  their  face  that  either  one  embodied  the  entire  agreement. 
While  the  contents  of  the  deed  to  the  town-site  property  do  not 
appear  in  the  record,  the  fact  that  two  were  executed  as  partd 
of  the  same  transaction  itself  tends  to  show  that  neither  expressed 
the  entire  agreement,  and  hence  to  rebut  the  inference  of  com- 
pleteness in  either.  There  is  also  the  fact  of  a  practical  con- 
struction by  the  conduct  of  the  parties  arising  out  of  the  exe- 
cution of  the  oral  contract  by  the  location  and  construction  of  the 
depot  and  stock  pens.  Upon  the  whole,  this  really  seems  to  Le 
a  case  of  deeds  executed  in  pursuance  of  a  more  comprehensive 
verbal  agreement,  and  hence  not  within  the  rule,  Railway  Co  v. 
Jones,  82  Tex.  156,  17  S.  W.  534;  Thomas  v.  Hammond,  47  Tex. 
52.  But  if  mistaken  in  these  views,  we  still  do  not  see  how  appel- 
lant is  to  escape  the  force  of  the  statute  (article  4224,  Sayles*  Civ. 
St.  1888),  which  prohibits  the  removal  of  a  depot  once  estab- 
lished. The  petition  is  broad  enough  to  cover  this  phase  of  the 
case  also,  though  it  does  not  refer  to  the  article  in  question.  It 
alleges  the  location  and  removal  of  the  depot  and  the  resultant 
damages.  These  conclusions  lead  to  an  affirmance  of  the  judg- 
ment.'' 

However,  in  the  case  of  East  Line  R,  R,  Co.  v.  Oarrett,  52 
Tex.  138,  the  Supreme  Court  of  that  state  said: 

^*The  deed  expressly  recites  as  the  consideration  thi:  sum  of 
$1  in  hand  paid  by  the  defendant,  and  the  'further  consideration 
that  the  said  company  will  locate  its  railroad  over  my  lands 
situated  in  Marion  county.'  As  this  deed  was  executed  by  the 
plaintiff  and  accepted  by  the  defendant,  this  recital  is  more  than 
a  bare  receipt  of  the  payment  of  the  purchase  money.  It  is  also 
the  written  evidence  of  a  contract  between  the  parties  that  the 
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plaintiff  would  grant  the  right  of  way  and  that  the  defendant 
would  construct  its  road  over  the  same.  To  permit  a  parol  con- 
temporaneous condition  to  be  ingrafted  upon  a  deed  in  writing, 
it  should  be  done  upon  proper  allegation  of  fraud,  accident,  or 
mistake,  and  upon  clear  and  satisfactory  evidence.'* 

In  that  case  it  was  attempted  to  show,  as  an  additional  consid- 
eration for  said  deed,  that  certain  agents  of  the  railroad  compai\y 
had  represented  that  the  company  would  locate  a  depot  on  plain- 
tJflPs  land,  and  that  by  such  representation  he  was  induced  to  con- 
vey to  the  railroad  the  right  of  way  over  said  land.  As  indi- 
cated by  the  foregoing  excerpt,  the  court  held  that  such  testimony 
was  incompetent. 

But  the  case  of  Louisville,  St.  Louis  &  Texas  Ry.  Co.  v. 
Neafus  et  ux.,  93  Ky.  63,  18  S.  W.  1030,  is  further  cited,  wherein 
the  court  said: 

*'It  is  stated  in  the  petition  tliat  they  [appellees  J  are  owners 
of  a  tract  of  land  in  Meade  county,  and,  proceedings  for  fixing 
their  damages  for  way  of  appellant's  railroad  over  it  being  then 
pending,  a  contract  was  made  between  the  parties  whereby  appel- 
lant agreed  that,  if  they  would  convey  to  it  for  such  wav  a  strip 
80  feet  wide  through  the  land,  and  another  strip  70  feet  wide 
and  1,?00  feet  long,  it  would  construct  and  maintain  on  the  lat- 
ter strip  a  depot  station;  that  they,  in  pursuance  of  the  contract, 
did  June  27,  1887,  execute  and  deliver  the  required  d»?ed,  and 
under  it  appellant  immediately  took  possession  of  both  strips,  and 
built  thereon  and  has  since  operated  its  railroad,  yet,  though  re- 
quested, has  refused  to  construct  and  maintain  the  depot  station 
as  agreed.  In  the  answer  it  is  alleged  the  real  consideration  for 
the  agreement  on  the  part  of  the  appellant  is  the  one  recited  in 
the  deed,  not  that  stated  in  the  petition;  and  counsel  now  con- 
tend no  action  can  be  maintained  on  the  parol  contract  set  out  in 
the  petition,  because  it  became  merged  into  the  written  contract^ 
upon  which  only  can  an  action  for  the  cause  alleged  be  based. 
The  error  of  that  argument  arises  from  confounding  the  agree- 
ment of  the  appellant  with  the  consideration  for  it.  It  does  ap- 
pear from  the  deed  that  the  strip  of  80  feet,  on  which  is  built 
ithe  main  track  was  conveyed  for  the  recited  consideration  of 
^benefits  to  be  derived  from  the  building  of  the  road  and  $1  paid,*^ 
while  a  grant  of  the  70  feet  is  the  only  expressed  consideration 
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for  the  agreement  or  undertaking  of  the  appellant.  But  there 
18  no  dispute  of  the  alleged  parol  contract  having  been  made  and 
complied  with  by  appellees,  nor  variance  between  the  petition 
and  deed  in  respect  to  the  terms  Or  import  of  appellant^s  under- 
taking; for  in  the  contract  it  is  expressly  stipulated  that  *ihe 
Louisville,  St.  liouis  &  Texas  Kailway  Company  agrees  and  under- 
takes to  construct  and  maintain  on  said  70  feet  a  side  track  and 
depot  station.'  Consequently,  whether  the  consideration  for  the 
agreement  or  undertaking  b\  appellant  was  as  stated  in  the  peti- 
tion or  as  expressed  in  the  deed  is  not  a  material  inquiry,  except 
in  determining  the  measure  of  damages  for  the  breach  that  appel- 
lant does  not  deny  it  was  guilty  of.  Nor  would  recital  of  the  con- 
sideration in  the  deed,  even  if  the  action  was  based  upon  it,  in- 
stead of  the  parol  contract,  be  at  all  conclusive  of  the  question; 
for  there  is  no  rule  better  settled  by  this  court  than  the  one  allow- 
ing a  party  to  show,  by  parol  evidence  a  consideration  in  addition 
to  or  different  from  that  expressed  on  the  face  of  the  deed  or 
other  written  memorial  of  the  contract.** 

This  case  appears  to  support  the  contention  of  the  plaintiff 
in  error,  if  the  rule  relative  to  the  consideration  expressed  in 
deeds  is  the  same  as  that  of  other  contracts.  But  in  that  event 
the  case  of  Otilhj  v.  Oruhbs,  24  Ky.  382,  does  not  harmonize  with 
the  case  of  Louisville,  St.  Louis  &  Texas  Ry.  Co.  i\  Neafus  et  ux., 
supra.   On  page  389,  in  the  Oully  v.  Xhrubls  Case, Wig  court  said: 

"The  authorities  on  this  subject  in  England,  as  well  as  in 
the  states  of  this  Union,  are  various  and  contradictory.  But  we 
believe  that  the  consistent  doctrine,  and  that  which  accords  best 
with  analogy  and  with  the  practice  and  understanding  of  man- 
kind, is  that  an  acknowledgment  in  a  deed  of  the  receipt  of  the 
consideration  is  only  prima  facie  evidence  of  payment.  The  ac- 
knowledgment is  inserted  more  for  the  purpose  of  showing  tjie  ac- 
tual amount  of  consideration  than  its  payment,  and  it  is  generally 
inserted  in  deeds  of  conveyance,  whether  the  consideration  has 
been  paid,  or  only  agreed  to  be  paid.  If  the  consideration  has  not 
been  paid,  such  an  acknowledgment  in  a  deed  would  be  intended 
to  mean  that  the  specified  amount  had  been  assumed  by  note  or 
otherwise.  An  ordinary  receipt  is  not  conclusive  evidence  of  the 
facts  attested  by  -it.  A  separate  receipt  for  the  price  of  land 
would,  it  seems  to  us,  be  much  stronger  evidence  that  the  money 

Vol.  24—27 


Digitized  by  CjOOQIC 


418  STJPKEME  COUKT  OP  OKLAHOMA. 

Southard  v.  Arkansas  Valley  &  W.  Ry.  Co. 

had  been  paid,  than  the  customary  acknowledgment  in  the  deed  of 
conveyance.  At  all  events  it  would  be  as  cogent.  But  it  may  be 
contradicted.  Why  not  the  other?  An  attention  to  the  prin- 
ciples upon  which  parol  testimony  is  admissible  to  explain  or  avoid 
the  effect  or  the  apparent  import  of  a  writing,  may  reconcile  many, 
if  not  all,  of  the  authorities  which  seem  to  be  in  conflict.  One  of 
these  principles  is  that,  as  in  certain  classes  of  cases  the  statute 
of  frauds  and  perjuries  requires  writing  to  vest  rights,  it  would 
be  subversive  of  the  policy  of  the  statute  to  allow  parol  testimony 
to  change  the  legal  import  of  the  written  evidence  of  a  right 
adopted^  to  certify  it,  therefore,  in  all  such  cases,  no  inferior  grade 
of  testimony  shall  be  admitted  to  supply  or  control  the  intrinsic 
meaning  of  the  writing.  Another  principle,  and*  one  more  uni- 
versal than  the  former  in  its  application,  is  that,  whenever 
a  right  is  vested,  or  created,  or  extinguished,  by  contract  or 
otherwise,  and  writing  is  employed  for  that  purpose  parol 
testimony  is  inadmissible  to  alter  or  contradict  the  legal  and 
common-sense  construction  of  the  instrument;  but  that  any  writ- 
ing, which  neither  by  contract,  the  operation  of  law,  nor  other- 
wise, vests  or  passes,  or  extinguishes,  any  right,  but  is  only  used 
as  evidence  of  a  fact,  and  not  as  evidence  of  a  contract  or  right, 
may  be  susceptible  of  explanation  by  intrinsic  circumstances  or 
facts.  Thus  a  will,  a  deed,  or  a  covenant  in  writing,  so  far  as 
they  transfer  or  are  intended  to  be  evidence  of  rights,  cannot  be 
contradicted  or  opposed  in  their*  legal  construction  by  facts 
'aliunde/  But  receipts  and  other  writings,  which  only  acknowl- 
edge the  existence  of  a  simple  fact,  such  as  the  pajrment  of  money, 
for  example,  may  be  susceptible  of  explanation  and  liable  to  con- 
tradiction by  witnesses.  A  party  is  estopped  by  his  deed.  He  is 
not  to  be  permitted  to  contradict  it.  So  far  as  the  deed  is  in* 
tended  to  pass  a  right  or  to  be  the  exclusive  evidence  of  a  con- 
tract, it  concludes  the  parties  to  it.  But  the  principle  goes  no 
further.  A  deed  is  not  conclusive  evidence  of  everything  which  it 
may  contain.  For  instance,  it  is  not  the  only  evidence  of  the 
date  of  its  execution;  nor  is  its  omission  of  a  consideration  con- 
clusive evidence  that  none  passed;  nor  is  its  acknowledgment  of 
a  particular  consideration  an  objection  to  other  proof  of  other  and 
consistent  considerations.  And  by  analogy  the  acknowledgment 
in  a  deed  that  the  consideration  had  been  received  is  not  conclu- 
sive of  the  fact.  This  is  but  a  fact;  and,  testing  it  by  the  ration- 
ality of  the  rule  which  we  have  laid  down,  it  may  be  explained 
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or  contradicted.  It  doee  not  necessarily  and  tmdeniably  prove  the 
fact.  It  creates  no  right.  It  extinguishes  none.  A  release  can- 
not be  contradicted  or  explained  by  parol,  because  it  extinguishes 
an  existing  right.  But  no  receipt  can  have  the  effect  of  destroy- 
^S>  P^^  ^^'  *^y  subsisting  right.  It  is  only  evidence  of  a  fact. 
The  payment  of  money  discharges  or  extinguishes  the  debt.  A 
receipt  for  the  pajrment  does  not  pay  the  debt.  It  is  only  evi- 
dence that  it  has  been  paid.  Not  eo  of  a  written  release.  It  is 
not  only  evidence  of  the  extinguishment,  but  it  is  the  extinguisher 
itself.  The  acknowledgment  of  the  payment  of  the  consideration 
of  a  deed  is  a  fact  not  essential  to  the  conveyance.  It  is  imma- 
terial whether  the  price  of  the  land  was  paid  or  not;  and  the  ad- 
mission of  its  pajrment  in  the  deed  is  generally  merely  formal* 
But  if  it  be  inserted  for  the  purpose  of  attesting  the  fact  of  pay- 
ment (as  it  seldom,  if  ever,  is  in  this  country),  it  is  not  better 
evidence  than  a  sealed  receipt  on  a  separate  paper  would  be;  and, 
as  we  liave  already  said,  it  seems  to  us  that  it  would  not  be  as 
good,  for  obvious  reasons.  The  practice  of  inserting  such  ac- 
knowledgments in  deeds  is  very  common,  whether  the  considera- 
tion has  been  paid  or  not.     Tor  and  in  consideration  of  $ 

in  hand  paid,'  etc.,  is  a  commonplace  phrase,  which  may  be  found 
in  deeds  generally.  And  it  is  seldom  intended  as  evidence  of  pay- 
ment, or  for  any  other  pradtical  purpose,  except  to  show  the 
amount  of  consideration.  To  establish  the  conclusiveness  of 
Fuch  loose  expressions,  therefore,  might  produce  extensive  injus- 
tice. If  a 'note  had  been  given  for  the  consideration,  and  after- 
wards, without  payment,  a  deed  be  executed  for  the  land,  with 
the  common  phraseology  in  relation  to  the  price,  would  this  be 
conclusive  evidence  that  the  notes  had  been  paid  ofE  and  dis- 
charged?    Surely  not." 

The  case  of  OtUly  v.  Orubbs  was  cited  at  length  with  approval 
in  the  case  of  Bmm  v.  Lynn,  72  Miss.  937,  18  South.  428,  30  L. 
R.  A.  441,  and  the  case  of  Baum  v.  Lynn,  is  referred  to  with  ap- 
proval by  Mr.  Wigmore  in  his  treatise  on  Law  of  Evidence,  at 
section  2433. 

In  the  case  of  Louisville,  St.  Louis  £  Texas  Ry.  Co.  v.  Near 
fus  ei  uz.,  supra,  there  is  no  effort  made  by  the  Court  of  Appeals 
of  Kentucky  to  distinguish  that  case  from  Oully  v.  Orubbs,  supra ; 
nor  is  there  any  intimation  that  there  is  any  intention,  either  ex- 
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pressed  or  by  implication,  to  overrule  the  former  case,  and  their 
fair  inference  is  that  that  court  construed  the  deed  in  the  latter 
case  as  being  merely  a  recital  of  a  consideration,  and  not  in  form 
contractual.  But  the  case  at  bar  involves  not  a  deed,  and  it  is 
not,  therefore,  necessary  here  to  determine  whether  or  not,  in  the 
event  it  were  a  deed,  the  language  would  be  in  its  nature  contrac- 
tual. Por  the  instrument  here  involved  is  admittedly  a  contract, 
and  under  the  authorities  cited  by  the  plaintiff  in  error  it  is  not 
permissible  to  prove  a  parol  contemporaneous  contract  to  add  to, 
vary,  or  contradict  a  written  contract,  imless  under  proper  alle- 
gations as  to  fraud,  accident,  or  mistake.  This  rule  is  supported 
by  practically  an  unbroken  line  of  authority  where  the  common 
law  controls.  Engelhom  v.  Reitlinger  et  ai.,  122  N.  Y.  79,  25 
N.  E.  297,  9  L.  K.  A.  548;  Wilson  v.  Deen,  74  N.  Y.  531;  Hub- 
bard  v.  Marshall,  50  Wis.  327,  6  N.  W.  497;  Underwood  v.  Sim- 
onds,  12  Mete.  (Mass.)  277;  Fawkner  v.  Smith  Wall  Paper  Co., 
88  Iowa,  169,  55  N.  W.  200,  45  Am.  St.  Rep.  230;  Sandage  v. 
Studebaker  Bros.  Mfg.  Co.,  142  Ind.  167,  41  N.  E.  380,  34  L. 
B.  A.  363,  51  Am.  St.  Bep.  177;  Baum  v.  Lynn,  72  Miss.  932; 
18  So.  428,  30  L.  B.  A.  441 ;  Ferguson  v.  Rafferty,  128  Pa.  337, 
18  Atl.  484,  6  L.  B.  A  33;  Parker  v.  Morrill,  98  N.  C.  232,  3  S. 
E.  511;  Eighmie  v.  Taylor,  98  N.  Y.  288;  Wigmore  oji  Evidence, 
§  2433. 

In  this  jurisdiction  we  are  governed  by  statute,  however, 
which  is  substantially  declaratory  of  the  common  law.  Section 
781  (chapter  15,  art.  2,  §  52)  Wilson's  Bev.  &  Ann.  St  1903 
(section  822,  St.  Okla.  1893),  provides  that  "the  execution  of  aeon- 
tract  in  writing,  whether  the  law  requires  it  to  be  written  oi  not, 
supersedes  all  the  oral  negotiations  or  stipulations  co&cerninc^  it? 
matter,  which  preceded  or  accompanied  the  execution  of  the  instru- 
ment.'^  In  the  case  of  Onthrie  &  Western  Ry.  Co.  v.  Rlwdes,  19 
Okla.  26,  91  Pac.  1119,  this  statute  is  construed,  under  a  bonus 
note  contract  very  similar  to  the  one  involved  here,  and  it  was 
there  held  that  under  said  statute  the  execution  of  a  contract 
in  writing  supersedes  all  the  oral  negotiations  or  stipulations  con- 
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ceming  the  terms  imd  subject-matter  which  preceded  or  accom- 
panied the  execution  of  the  instrument,  and  where  a  note  was 
given  as  subscription  to  a  railroaod  to  aid  in  the  construction  and 
building  of  said  road,  any  representations  made  prior  to  or  con- 
temporaneous with  the  execution  of  the  note  are  inadmissible  to 
contradict,  change,  vary,  or  add  to  the  conditions  or  considera- 
tion plainly  incorporated  in  and  made  a  part  of  said  note.  See, 
also,  McNinch  v.  Northwest  Thresher  Co.,  23  Okla.  386,  100  Pac. 
525;  Threlkeld  et  al.  v.  Steward  et  al,  (decided  at  this  term),  ante, 
p.  403,  103  Pac.  630. 

Howsoever  much  we  might  feel  inclined  to  permit,  under 
the  facts  here,  the  introduction  of  the  testimony  oflEered  by  the 
plaintiff  in  error,  yet  in  view  of  the  section  of  the  statute  hereto- 
fore quoted,  and  the  practically  uniform  holdings  of  the  courts  of 
this  republic,  we  are  not  permitted  so  to  do. 

2.  As  to  the  third  proposition,  that  the  charter  of  the  de- 
fendant in  error  shows  that  Perry  was  on  the  originally  designated 
and  contemplated  line,  and  that  under  the  authority  of  the  case 
of  Cooper  v.  Ft.  Smith  &  Western  Ry.  Co.,  23  Okla.  139,  99  Pac.  795, 
where  the  representatives  of  the  railway  company  solicited  and 
procured  notes  or  contracts  by  threats  that  the  line  would  be  di- 
verted unless  the  contracts  were  made  when  such  statements  were 
unfounded,  to  the  great  disadvantage  of  the  property  owners  of  the 
city,  such  contract  is  void,  the  plaintiff  in  error  appears  to  have 
eliminated  this  question  from  the  case  by  stating  in  his  testimony 
that  the  cause  that  moved  him  to  execute  the  contract  was  the 
statement  of  the  representatives  of  the  defendant  in  error  as  to 
the  location  of  the  depot  at  a  designated  place.  In  other  words, 
he  showed  by  his  testimony  that  he  had  not  relied  upon  any  rep- 
resentation other  than  the  location  of  the  depot.  Again,  there 
are  no  allegations  of  fraud,  accident,  or  mistake  relative  to  the 
contract  upon  which  this  action  is  based,  and  without  such  allega- 
tions such  defense  of  plaintiff  in  error  is  not  available. 

3.  As  to  the  fifth  proposition,  that  such  contract  is  void  on 
the  ground  of  public  policy,  in  the  case  of  Ghiss  v.  Federal  Trust 
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Co.,  19  Okla.  138,  91  Pac.  1046,  the  Supreme  Court  of  the  terri- 
tory of  Oklahoma  said: 

"That  a  note  or  contract  of  the  character  involved  in  this 
case  is  not  against  public  policy  has  been  declared  by  this  court 
after  full  consideration.  The  question  is  no  longer  an  open  one. 
W.  B.  Piper  v.  Choctaw  Northern  Townsite  &  Improvements  Com- 
pany,  16  Okla.  436,  85  Pac.  965.  In  the  case  of  McOuffin  v. 
Coyle  &  OtLss,  16  Okla.  648,  85  Pac.  954,  86  Pac.  962,  6  L.  R.  A. 
(N.  S.)  524,  decided  some  months  prior  to  the  case  just  referred 
to,  this  court  recognized  the  validity  of  such  contracts,  Where 
made  for  the  benefit  of  the 'railroad  company,  but  by  a  divided 
court  denied  recovery  in  that  particular  case,  for  the  reason  that 
the  contract  on  its  face  ran  to  an  oflScer  of  the  company,  holding 
that  fact  sufficient  to  authorize  the  inference  that  the  contract 
was  made  for  the  benefit  of  the  officers  of  the  company,  and  not 
for  the  benefit  of  the  railroad  company  itself.** 

See,  also,  Outhrie  &  Western  Ry.  Co.  v.  Rhodes,  19  Okla.  21, 
91  Pac.  1119.  The  decisions  of  the  Supreme  Court  of  the  state  of 
Oklahoma,  following  those  of  the  territory,  have  sustained  con- 
tracts as  valid  where  the  consideration  was  the  construction  of  a 
line  of  railroad  to  a  certain  place  or  on  a  given  route.  Cooper 
V.  Fort  Smith  &  Western  Ry.  Co.,  23  Okla.  139,  99  Pac.  795; 
Cohh  V.  Wm.  Kenefick  Construction  Co.,  23  Okla.  440,  100  Pac. 
551 ;  Hanna  v.  Mosher,  22  Okla.  501,  98  Pac.  358. 

The  holding  of  the  Oklahoma  courts  is  also  supported  by  the 
following  authorities :  Farrington  v.  Stucky,  Trustee,  et  al.  (C. 
C.  A.)  165  Fed.  327;  Texas  &  Pacific  Ry.  Co.  v.  City  of  Marshal, 
136  TJ.  S.  393,  10  Sup.  Ct.  846,  34  L.  Ed.  385;  Farrington  v. 
Stucky,  Trustee,  et  al.,  7  Ind.  T.  364,  104  S.  W.  647;  McClure 
V.  Missouri  River,  Ft.  S.  £  0.  R.  Co.,  9  Kan.  373;  Kansas 
Pacific  Ry.  Co.  v.  Hopkins,  18  Kan.  494;  Botkin  v.  Livingston, 
16  Kan.  39;  Cumberland  Valley  R.  Co.  v.  Baab.,  9  Watts  (Pa.) 
.  458,  36  Am.  Dec.  132;  Rhey  v.  Ebensburg  <&  8.  PI.  Road  Co., 
27  Pa.  261 ;  Berryman  v.  Trustees  of  Cincinnati  Southern  Ry.  Co., 
14  Bush  (Ky.)  755;  McMillan  v.  MaysvUle  &  L.  R.  Co.,  15  B. 
Mon.  (Ky.)  218,  61  Am.  Dec.  181;  Racine  County  Bank  v.  Ayers, 
12  Wis.  512;  First  National  Bank  of  Cedar  Rapids  v.  Hendrie, 
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49  Iowa,  402,  31  Am.  Rep.  153;  Cedar  Rapids  &  St  P.  R.  Co.  v. 
Spafford,  41  Iowa,  292;  Dea  Moines  Valley  R.  Co.  v.  Graff,  27 
Iowa,  99,  1  Am.  Rep.  256 :  First  National  Bank  v,  Hurford,  29 
Iowa,  579;  Freeman  v.  Matiock,  67  Ind.  99;  Chicago  (6  A.  R.  Co. 
V.  DerJces,  103  Ind.  520,  3  N.  E.  239 ;  Jewett  v.  Lawrenceburg  it 
U.  M.  R.  Co.,  10  Ind.  539 ;  Spartanburg  &  U.  R.  Co.  v.  Degraffen- 
reid,  12  Rich.  Law  (S.  C.)  675,  78  Am.  Dee.  476;  Martin  v. 
Pensacpla  £  0.  R.  Co,,  8  Fla.  370,  73  Am.  Dec.  713 ;  TaggaH  v. 
Western  Md.  R.  Co.,  24  Mi  563,  581,  582,  89  Am.  Dec.  760 ;  Detroit, 
L.  &  L.  M.  R.  Co.  V.  Starnes,  38  Midi.  698 :  Buchsport  <^  B.  R.  Co. 
V.  firewer,  67  Me.  295 ;  International  &  0.  N.  B.  Co.  v.  Dawson, 
62  Tex.  260 ;  Texas  &  St.  Louis  By,  Co.  v.  Robards,  60  Tex.  545, 
48  Am.  Rep.  268;  Chapman  v.  Mad  River  £  L.  E.  R.  Co.,  6  Ohio 
St.  120;  Chamberlain  v.  Painesville  &  Hudson  Ry.  Co.,  15  Ohio 
St.  225;  Pixley  v.  Oould,  13  111.  App.  565;  Lyman  v.  Suburban 
R.  Co.  et  at.,  190  111.  320,  60  N.  E.  515,  52  L.  R.  A.  645;  Griswold 
et  ai.  V.  Minneapolis,  St.  P.  &  S,  S.  M.  Ry.  Co.,  12  N.  D.  435, 
97  N.  W.  538,  102  Am,  St.  Rep.  572;  Greenhood  on  Public  Policy, 
pp.  321-323;  Wood  on  Railroads,  p.  534,  §  184. 

'  On  the  trial  of  this  case  in  the  lower  court  there  was  a  ques- 
tion presented  that  the  defendant  in  error  was  not  the  owner  of 
the  contract  sued  on ;  but  that  point  is  not  insisted  upon  in  the  brief 
of  the  plaintifiF  in  error,  and  it  is  consequently  waived.  Noble 
State  Bank  v.  Haskell  et  at.,  22  Okla.  48,  97  Pac.  590. 

Finding  no  reversible  error  in  the  record,  the  judgment  of 
the  lower  court  is  affirmed. 

Dunn,  Hayes,  and  Turner,  JJ.,  concur;   Kane,   C.  J.,  not 
participating. 


Digitized  by  VjOOQ IC 


424  SUPREME  COUKT  OP  OKLAHOMA. 

Harrison  et  ah  v.  Murphey. 


Habeison  et  al,  v.  Murphey. 

No.  104.     Opinion  Filed  July  13,  1909. 

(108   Pac.    587.) 

CAUSE  OF  ACTION  STATED.  The  averments  of  the  petitlpn  and 
the  prayer  in  this  cause  considered,  and  held  sufficient  to  con- 
stitute a  cause  of  action  entitling  plaintiff  to  the  relief  prayed 
for. 

(*Syllat;>u8  by  the  Court.) 

Error  from  District  Court,  Muskogee  County;  John  H.   King, 

Judge. 

Bill  by  Mattie  Harrieon  and  others  against  George  A.  Mur- 
phey. Judgment  for  defendant,  and  complainants  bring  error.  Re- 
versed and  remanded. 

N.  E.  Jacobs   and  Maxey  <&  Runyan,  for  plaintiffs  in  error. 
Hutchings,  Murphey  &  Oerman,  for  defendant  in  error. 

Dunk,  J.  This  suit  was  begun  by  filing  a  bill  in  equity  in 
the  United  States  Court  for  the  Western  District  of  Indian  Terri- 
tory at  Muskogee  on  the  23d  day  of  April,  1907,  by  plaintife  in 
error  against  defendant  in  error.  The  issue  on  the  pleading  was 
heard  after  the  admission  of  the  state.  To  this  bill  the  j^isl  court 
sustained  a  demurrer  knd  held  that  the  same  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  or  entitle  plaintiffs  to  the 
equitable  relief  asked,  and  dismissed  the  cause.  Plaintiffs  through 
their  counsel  took  exception  to  this  ruling,  and  the  case  was 
brought  to  this  court  by  proceedings  in  error. 

We  agree  with  counsel  for  defendant  that  the  character  of 
the  averments  and  allegations  contained  in  the  pleadings  filed  by 
the  plaintiffs  are  such  that,  if  not  true,  ought  not  to  be  spread  at 
length  permanently  upon  the  records,  and  in  the  reports  of  this 
court.  Defendant  is  a  practicing  attorney  and  a  member  in  good 
standing  in  this  court.  We  have  examined  with  care  the  aver- 
ments contained  in  the  bill,  and  find  ourselves  unable  to  agree 
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with  the  conclusion  reached  by  the  trial  court.  This  will  neces- 
sarily return  the  case  for  a  trial.  If  a  trial  is  not  Jiad,  or  if  it 
is  had,  and  the  charges  are  not  sustained,  and  the  matter  is  con- 
cluded thereby,  possible  wrong  might  be  done  defendant  were  the 
averments  of  the  bill  preserved  as  above  indicated.  In  defer- 
ence to  this  situation,  we  do  not  discuss  the  diflferent  propositions 
raised  by  counsel;  but,  after  full  and  careful  consideration  by  the 
court,  we  hold  the  averments  of  the  bill,  if  supported  by  the  evi- 
dence, sufficient  to  justify  the  relief  asked  for  in  the  prayer. 

The  cause  is  accordingly  reversed  and  remanded  to  the  dis- 
trict court  of  Muskogee  county,  with  instructions  to  proceed  in 
accordance  herewith. 

All  the  Justices  concur. 


Shawnee  Nat.  Bank  v.  Woottbn  &  Potts. 

No.   96.     Opinion  Filed  July   13,   1909. 
(lOS   Pac.   714.) 

1.  BANKS  AND  BANKING— Deposits  by  Agsnt— Application  by 
Bank — Rights  of  Principal.  Where  an  agent  deposits  money  be- 
lonfiring  to  his  principal  in  a  bank  to  which  he  himself  is  In- 
debted, and  the  bank,  without  his  knowledge  or  authority,  ap- 
plies the  same  on  a  debt  owing  by  him  to  the  bank,  the  prin- 
cipal is  not  debarred  from  recovering  from  the  bank,  where  the 
facts  disclose  that  the  indebtedness  from  such  agent  grew  out 
of  a  private  business  contract  between  them,  under  the  terms 
of  which  specific  moneys  only  were  to  be  used  or  applied,  and 
the  fund  involved  did  not  fall  within  this  class. 

2.  APPEAL  AND  ERROR— Review— Harmless  Error— Instructions. 
Where  fi  verdict  and  judgment  are  authorized  by  the  evidence, 
and  another  would  be  unwarranted,  the  eame  will  not  be  re- 
versed on  appeal  on  account  of  errors  alleged  to  exist  in  the 
instructions  given. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Pottawatomie  County;  B.  F.  Burwell, 

Judge, 
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Action  by  W(K^tten  &  Potts  against  the  Shawnee  Xational 
Bank.  Judgment. for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J,  H,  Woods,  for  plaintiff  in  error. 

Shartel,  Keaion  &  Wells,  for  defendant  in  error,  citing: 
Glowers  v.  Snowden  (Okla.)  96  Pac.  596;  Lanfear  v.  Blossom,  1 
La.  Ann.  148;  3  Page  on  Contracts,  §g  1290,  1292;  1  A.  &  E.  Ene. 
L.  1004;  BuHnett  v.  Bank,  38  Mich.  630;  Cody  v.  Bank,  (Neb.) 
66  N.  W.  906;  Davis  v.  Bank  (Tex.)  29  S.  W.  926;  Bank  v. 
Cloxton  (Tex.)  77  S.  W.  44,  Douglass  v.  Bank,  17  Minn.  35; 
Swift  V.  Williams  (Md.)  11  Atl.  836. 

Dunn,  J.  In  the  fall  of  1904,  Beatty  &  Stubbs  were  cotton 
buyers  at  Shawnee,  Okla.,  and  on  the  3d  day  of  September  of 
that  year  entered  into  a  written  contract  with  the  Shawnee  Na- 
tional Bank,  plaintiff  in  error,  which  we  will  hereafter  designate 
''defendant,^'  as  follows: 

"Shawnee  National  Bank,  Shawnee,  Okla — Qentlemen:  We, 
the  undersigned,  Beatty  &  Stubbs,  agree  .that  in  the  opening  of 
our  account  with  the  Shawnee  National  Bank  this  year,  that  same 
shall  be  conducted  on  the  basis  of  spot  cotton  only,  and  that  we 
will  not  engage  in  the  speculation  of  buying  and  selling  futures. 
It  is  further  agreed  that  no  profits  arising  from  the  business  dur- 
ing the  season  of  1904-05  shall  be  withdrawn,  but  shall  remain  in 
said  account  as  margins,  and  it  is  also  agreed  that  you  shall  have 
the  option  at  any  time  to  close  this  account  that  it  may  become 
unsatisfactory,  by  the  sale  of  any  collaterals  that  we  may  have  on 
deposit  with  you,  at  public  or  private  sale  as  you  may  elect,  and 
we  further  agree  that  any  moneys  that  you  may  advance  to  us  on 
this  account  shall  be  due  and  payable  on  March  31,  1906,  and 
that  we  will  close  the  account  at  that  time.  On  account  of  the 
personal  guaranty  of  J.  M.  Aydelotte  on  this  account,  we  consent 
that  he  shall  have  exclusive  control  of  the  account 'through  his 
representative,  W.  B.  McCord,  in  our  office,  and  that  all  checks  on 
said  account  must  be  countersigned  by  Beatty  &  Stubbs,  and 
signed  W.  B.  McCord,  bookkeeper.  Yours  respectfully,  [Signed] 
W.  H.  Beatty.  T.  F.  Stubbs.  Shawnee,  Oklahoma,  September  3, 
1904.  I  have  read  and  understand  the  above  statement.  [Signed.] 
J.  M.  Aydelotte." 
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Under  this  arrangement  considerable  business  was  done  by 
the  said  cotton  buyers  on  the  money  of  the  defendants  aggregating 
many  thousands  of  dollars.  The  defendants  in  error,  who  will 
hereafter  be  called  '^plaintiffs,^*  were  dealers  in  cotton  located  at 
Chickasha.  On  or  about  the  Ist  of  January,  1906,  they  bought  of 
Beatty  &  Stubbs  200  bales  of  cotton  at  the  agreed  price  of  $6,- 
977.62.  This  cotton  they  had  sold  to  Robert  Moore  &  Co.,  of  iJew 
York  City.  They  directed  Beatty  &  Stubbs  to  ship  the  same  to 
their  customer  and  draw  drafts  for  the  purchase  price,  in  the  sum 
of  $8,718.70.  These  drafts,  as  is  seen,  represented  the  amount 
of  money  which  was  paid  to  "Beatty  &  Stubbs,  for  the  cotton,  plus 
the  profit  of  plaintiflEs,  which  was  the  amount  of  $1,741.16,  and 
is  the  sum  involved  ir  this  action.  Under  the  arrangement  made 
between  Beatty  &  Stubbs  with  the  defendant,  these  drafts  were 
attached  to  bills  of  lading,  deposited  in  and  forwarded  by  the  bank. 
They  were  paid  in  due  course  of  business,  and  credit  therefor  given 
Beatty  &  Stubbs  for  the  entire  amount.  Thereafter  plaintiffs,  not 
receiving  remittance  for  the  profit  due  them,  drew  a  draft  on 
Beatty  &  Stubbs  for  the  amount  of  their  profit,  and  the  said  par- 
ties made  their  check  on  their  account  in  the  said  bank  to  pay  the 
said  draft.  Payment  was  refused  on  ground  that  Beatty  &  Stubbs 
were  largely  overdrawn  on  their  account.  Action  was  brought,  and 
on  a  trial  to  a  jury  verdict  was  rendered  in  favor  of  plaintiffs  for 
the  sum  of  $1,006.60,  on  which  judgment  was  entered.  Motion 
for  new  tr^al  was  filed  and  overruled,  exception  saved,  and  the 
cause  has,  by  the  bank,  been  brought  to  this  court  by  petition  in 
error  and  case-made. 

Counsel  for  defendant  relies  for  a  reversal  solely  upon  the 
instructions  which  were  given  by  the  court  to  the  jury.  They 
were  predicated  upon  the  evidence,  and  were  to  the  effect :  That, 
if  the  jury  should  find  therefrom  that  the  plaintiffs  had  an  equit- 
able interest  of  $1,741.16  in  the  drafts,  the  burden  was  then  upon 
the  bank  to  show  that  it  received  them  in  due  course  of  business 
for  a  valuable  consideration  and  without  knowledge  of  such  in- 
terest.   That  in  determining  the  rights  of  the  parties  they  might 
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take  into  consideration  the  manner  in  which  the  drafts  were  re-, 
ceived  bj  the  bank,  and'  whether  or  not  it  surrendered  any 
securities  on  account  thereof.  That,  if  Beatty  &  Stubbs  re- 
ceived more  for  this  cotton  than  it  was  worth,  still  the 
bank  would  be  entitled  to  claim  the  price  of  the  cotton.  That  if 
the  bank  parted  with  any  thing  of  value  subsequent  to  the  time  it 
received  the  drafts  upon  the  strength  of  the  value  represented 
thereby,  and  before  it  received  any  notice  of  the  equities  of  plain- 
tiffs in  the  drafts,  then  it  would  be  entitled  to  take  credit  for  any 
such  amounts.  The  notice  to  Aydelotte,  who  had  charge  of  that 
branch  of  business,  if  they  found  that  he  did  have  such  charge, 
would  be  notice  to  the  bank.  That  the  bank  was  not  only  charge- 
able with  any  actual  knowledge  which  it  may  have  had  of  the 
equities  of  plaintiffs  in  the  drafts;  but  that  if,  from  all  of  the 
facts  and  circumstances,  the  jury  could  conclude  that  it  was  in 
possession  of  knowledge  of  facts  such  as  would  arouse  within  the 
mind  of  a  reasonabbly  prudent  person  a  well-founded  suspicion 
that  any  one  had  an  interest  in  the  drafts  in  question  other  than 
their  depositors,  which,  if  diligently  pursued,  would  have  dis- 
closed the  interest  of  plaintiflfs,  then  the  bank  would  be  charged 
with  couFtructive  notice.  Before  considering  them,  we  will  ex- 
amine more  fully  the  evidence  and  proof. 

It  is  not  claimed  in  this  case  that  plaintiffs  had  any  knowl- 
edge of  the  previous  arrangement  between  the  bank  apd  its  cus- 
tomers Beatty  &  Stubbs.  It  is  not  claimed  by  Beatty  &  Stubbs 
that  they  had  any  title  or  right  to  the  money  claimed  by  these 
plaintiffs.  It  is  not  claimed  by  the  bank  that  this  money  be- 
longed to  Beatty  &  Stubbs,  or  that  it  did  not  belong  to  the  plain- 
tiffs, or  was  such  money  as  under  the  contract  was  to  be  deposited 
and  applied  on  the  account  between  them.  The  claim  that  the 
l)ank  makes  is  that  having  received  it  in  accordance  with  the  terms 
of  its  private  contract  with  Beatty  &  Stubbs,  and  having  applied  it 
without  actual  notice  of  plaintiffs'  rights  to  pay  the  debt  owed  it 
oy  its  customers,  it  could  keep  it  after  learning  that  it  did  not  be- 
long to  its  customers  and  did  belong  to  plaintiffs.  It  is  not  claimed 


Digitized  by  CjOOQIC 


JULY  TEBM,  1909.— Vol.  XXIV.  42i) 

Opinion  of  the  Court. 

by  the  bank  that  it  was  misled  by  plaintifib  or  delivered  securi- 
ties on  account  of  having  received  this  money;  but  it  is  in  evi- 
dence that  it  was  deposited  just  as  other  deposits  were  made,  in 
this  account  under  this  contract,  by  these  parties,  that  the  same 
was  largely  overdrawn  at  the  time  it  was  deposited,  and  that  it 
continued  to  be  overdrawn  up  until  the  time  when  it  was  finally 
concluded  a  month  or  more  afterward.  A  mere  statement  of  these 
facts  to  our  minds  shows  that  all  of  the  equities  of  the  case  are 
with  plaintiffs,  and  that  defendant  has  no  ground  upon  which  to 
predicate  its  claim  of  right  to  this  money,  except  as  may  grow  out 
of  the  statement  above  made,  which  its  counsel  claims  finds  sup- 
port in  the  case  of  Forbes  v.  First  National  Hank  of  Enid,  210 
Okla.  206,  95  Pac.  785.  We  have  examined  that  case  with  care  in 
connection  with  the  facts  presented  in  the  case  at  bar;  but  in  our 
judgment  it  is  not  controlling  because  of  a  fundamental  difference 
between  them.  In  the  case  mentioned,  Forbes  deposited  a  draft  in 
the  Citizens'  Bank,  taking  credit  therefor  upon  his  passbook.  The 
Citizens'  Bank  at  that  time  was  in  a  failing  condition  and  was 
indebted  in  excess  of  the  amount  of  this  draft  to  the  First  National 
Bank.  The  First  National  Bank  and  the  Citizens'  Bank  had  been 
transacting  an  open  banking  business  in  the  market  of  the  same 
city,  and  the  indebtedness  grew  out  of  the  ordinary  daily  business 
banking  transactions.  The  draft  which  the  First  National  Bank 
received  was  paid  to  it  by  an  officer  of  the  Citizens'  Bank,  for  the 
purpose  and  with  the  intention  of  paying  its  indebtedness  to  it. 
The  Citizens'  Bank  claimed  to  own  the  money  represented  by  this 
draft,  which  was  a  clear  negotiable  instrument  of  the  highest  type, 
and  not  such  as  the  ones  in  the  case  at  bar,  being  drafts  with  bills 
of  lading  attached. 

Under  the  contract  we  have  recited  above,  and  by  the  evidence 
of  the  oflBcials  of  the  bank  which  we  shall  presently  notice  at 
lengthy  the  bank  was  to  furnish  money  to  Beatty  &  Stubbs  to  con- 
duct a  cotton  buying  and  selling  business.  The  bank  received 
tickets  and  bills  of  lading  from  them  to  secure  it  for  the  money  ad- 
vanced, as  well  as  having  the  personal  guaranty  of  its  vice  presi- 
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dent.  There  was  no  money  to  come  out  of  the  bank  under  this 
arrangement,  except  that  which  was  to  be  paid  for  cotton  and  for 
certain  oflSce  expenses.  There  was  no  money  to  come  into  this 
fund,  except  that  which  was  received  by  Beatty  &  Stubbs  for  the 
cotton  in  which  they,  the  bank,  and  its  vice-president,  were  en- 
gaged in  dealing.  It  appears  that  the  fund  belonging  to  plain- 
tiflPs  was  the  only  instance  during  the  season  that  any  other 
money,  except  that  which  was  within  the  contemplation  of  the  con- 
tract, came  into  this  fund.  The  bank  or  its  vice-president  did 
not  contract  for  other  funds  to  come  into  it,  its  associates  did  not 
contract  that  other  funds  should  come  into  it  or  be  liable  to  it, 
and  the  fund  belonging  to  these  plaintiffs  was  a  lota]  stranger  to 
their  arrangements  when  it  arrived.  It  was  not  available  to 
Beatty  &  Stubbs  to  liquidate  their  account,  and  it  was  not  liable 
to  appropriation  on  the  part  of  their  associates  to  cover  an  in- 
debtedness, growing  out  of  their  private  contractual  relationship. 
Beatty  &  Stubbs  did  not  pay  it  to  the  bank  for  the  purpose  of 
covering  their  indetedness  to  it,  and,  under  the  arrangement  made, 
the  bank  was  not  justified  in  applying  it. 

In  support  of  the  conclusion  to  which  we  have  come,  we  Call 
attention  to  the  evidence  of  Mr.  J.  M.  Aydelotte,  who,  as  we  have 
seen,  was  vice  president  of  the  bank,  and  who  had  special  charge 
of  this  particular  account.  He  answered  to  interrogatories  con- 
cerning it  as  follows:  ,  ^, 

^*Q.  The  object  of  that  whole  transaction  was  to  see,  wasn't  it, 
that  no  money  went  out  of  that  account  except  what  Beatty  & 
Stubbs  paid  out  for  cotton?  That  was  part  of  it?  A.  And  the 
expenses  of  the  office;  yes  sir.  Q.  And  to  see  that  whenever  they 
were  given  credit  that  they  deposited  the  collateral  to  cover  it  ?  A. 
Yes,  sir.  Q.  In  other  words,  that  account  was  intended  to  repre- 
sent the  profit  that  it  was  supposed  there  would  be  in  the  cotton 
business  of  Beatty  &  Stubbs  that  year?  A.  The  account  was  to 
represent  the  profit,  you  say?  Q.  Yes,  wasn't  it?  A.  It  was  sup- 
posed to  represent  the  profit.  Q.  That  is,  had  there  been  one?  A. 
Yes,  sir.  Q.  And  that  was  expected  there  would.  There  \*"as  no 
arrangement  or  understanding,  was  there,  that  any  money  should 
go  into  that  account  excej)t  the  money  wliich  Beatty  &  Stublis  re- 
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ceived  from  the  sale  of  cotton?  A.  Except  money  received  from 
the  sale  of  cotton ;  no,"  sir.  Not  that  I  know  of.  Q.  Do  yen  know 
of  any  reason  why  there  should  have  gone  into  that  account  at  the 
time  these  drafts  were  deposited  any  more  than  Beatty  &  Stubbs 
were  receiving  for  the  cotton  A.  Why  there  should  any  more 
money  go — that  is,  deposit  greater  than  what  they  were  receiving? 
Q.  Than  their  proceeds  from  the  sale  of  the  cotton?  A.  When 
that  deposit  was  made,  I  suppose  the  man  that  took  it  supposed 
that  that  was  the  amount  they  received  for  it.  (J.  Under  the 
business  as  you  conducted  it,  the  amount  that  the  bank  should  have 
got  at  that  time  was  the  amount  that  was  due  Beatty  &  Stubbs  for 
the  sale  of  that  cotton?  A.  The  amount  of  the  draft.  Q.  Wasn't 
it  the  amount  that  was  due  them  as  the  proceeds  of  the  cotton?  A. 
I  didn't  suppose  I  was  to  pass  on  what  was  due  them,  only  the 
amount  of  the  draft.  Q.  Was  there  any  other  instance  during 
that  season  where  an  amount  went  into  that  account  that  was  not 
the  amount  due  them  for  the  proceeds  of  cotton  sold?  A.  1  don't 
remember.  Q.  You  'don't  remember  of  any?  A.  No,  sir.  Q. 
Taking  that  whole  season's  business  just  as  you  transacted  it,  just 
as  is  was  done,  shouldn't  the  bank  on  that  transaction  have  re- 
ceived for  deposit  just  the  amount  that  was  due  Beatty  &  StulAs 
for  the  cotton  they  were  selling?  A.  They  should  have  received 
the  amount  that  the  drafts  called  for  that  was  deposited  with  them. 
Q.  Why?  A.  From  the  fact  that  they  had  paid  for  the  cotton 
that  the  bill  of  lading  called  for.  Q.  And  were  entitled  to  the 
proceeds?  A.  And  were  entitled  to  the  proceeds.  Q.  They  were 
not  entitled  to  anything  but  the  proceeds?  A.  I  think  not.  The 
proceeds  that  the  draft  represented. 

Mr.  H.  G.  Douglas,  who  was  president  of  the  bank,  and  speak- 
ing of  the  relationship  which  Mr.  Aydelotte  held  to  this  particular 
account,  in  answer  to  interrogatories,  said : 

"Q.  Now.,  Mr.  Aydelotte  had,  on  behalf  of  the  bank,  general 
charge  of  this  Beatty  &  Stubbs  cotton  account?  A.  Yes.  Q.  He 
was  looking  after  it  for  the  bank?    A.  Yes,  sir." 

Mr.  Douglas  further  testified  that  the  first  tha:  be  knew  of 
the  deposit  of  these  drafts  was  some  two  weeks  after  they  were 
drawn.  Mr.  Jones,  who  was  cashier  of  the  bank,  testified  that 
$48,215  was  paid  out  on  the  order  of  Beatty  &  Stubbs  on  this  busi- 
ness after  the  deposit  of  $1,750  involved  herein;  and,  in  refcr- 
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ence  to  the  effect  which  this  particular  deposit  had  upon  the  busi- 
ness between  the  bank  and  their  customers,  the  president,  on  be- 
ing interrogated,  answered  as  follows: 

"Q.  You  won^t  say  that  any  one  of  th<.^8e  checks  would  not 
have  been  paid  just  the  same  under  the  arrangeraenc  j^ou  had  if 
these  particular  deposits  had  been  the  amount  that  was  in  fact 
coming  to  Beatty  &  Stubbs?    A.  No." 

The  situation  presented  by  the  contract  and  the  foregoing 
evidence  to  our  minds  takes  this  case  out  of  the  rule  declared  in 
the  case  of  Forbes  v.  First  National  Bank,  supra,  because  of  the 
special  character  of  the  transaction  and  of  the  fact  that,  under 
the  contract  between  the  defendant  and  its  customers,  it  was  not 
entitled  to  money  of  this  character.  Its  receipt  or  payment  was  not 
within  the  contemplation  of  the  parties.  The  verdict  of  the  jury, 
under  the  uncontradicted  evidence  in  favor  of  plaintiffs,  was  cor- 
rect, and  in  fact  the  only  one  to  which  it  would  have  been  justi- 
fied in  coming.  Hence  the  judgment  rendered  thereon  must  of 
necessity  be  sustained.  This  being  true,  it  will  not  be  necessar}' 
for  us  to  examine  or  discuss  the  instructions  given,  for,  be  they 
right  or  wrong,  the  verdict  under  all  of  the  evidence  is  right. 
The  rale  in  such  cases  is  laid  down  in  Brickwood,  Sackett,  In- 
structions, §  190,  as  follows: 

"Where  it  appears,  from  the  evidence,  that  a  verdict  is  so 
clearly  right  that,  had  it  been  different,  the  courts  should  have  set 
it  aside,  such  verdict  will  not  be  disturbed  merely  for  the  reason 
that  there  is  error  found  in  the  instructions." 

Cases  sustaining  this  text  may  be  cited  as  follows:  National 
Solar  Salt  Works  v.  Wemyss,  38  Kan.  482,  17  Pac.  90;  Hazen  A 
Lundy  v.  Pierson  cP  Co.,  83  111.  241;  Rarling,  Adm'x,  v.  Illinois 
Central  Railroad  Co.,  85  III.  18;  Phillips  v.  Ocmnlgee  Mills,  55 
Ga.  633. 

Finding  no  error  in  the  record  of  which  plaintiff  in  error  is 
entitled  to  complain,  the  judgment  of  the  trial  court  is,  according- 
ly, afSrmed. 

Hayes,  Turner,  and  Williams,  J  J.,  concur;  Kane,  C.  J., 
absent. 
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State  ex  rel  Smith  v.  Beown,  Judge. 

No.  741.     Opinion  Filed  July  13,  1909. 
(108   Pac.   762.) 

1.  OFFICERS~R«moval — Civil  Action.  A  proceeding  Instituted  for 
the  removal  of  an  officer  under  section  23,  art.  3.  c.  69,  pp.  611, 
612,  Sess.  Laws.  1907-08.  Is  a  civil  action. 

2.  VENUE — Prohibition — Change  of  Vonuo— Discretion  of  Court — 
Grounds  of  Rslisf.  Section  4256,  Wilson's  Rev.  &  Ann.  St  1903 
(Code  Civ.  Proc  sec.  58),  and  section  10,  c.  68,  art.  1,  p.  592, 
Sess.  Laws  1907-08,  of  an  act  entitled  ''An  act  designating  the 
counties  in  which  civil  actions  may  be  brought,  and  declaring 
an  emergency,"  relating  to  a  change  of  venue,  on  account  of 
the  bias  and  prejudice  of  the  Judge  in  cl/il  cases,  are  not  Im- 
perative or  mandatory,  and  do  not  require  the  granting  of  such  • 
change  upon  any  lowing  made  therefor;  but  the  court  Is  vest- 
ed with  a  Judicial  discretion  upon  such  showing  made  therefot 
by  the  applicant  in  granting  or  refusing  the  same. 

2a.  Where  an  inferior  tribunal  has  Jurisdiction  to  take  the  ac- 
tion contemplated  under  any  circumstances  involving  a  Judicial 
discretion,  a  writ  of  prohibition  will  not  lie  to  control  such  ac- 
tion. It  is  only  where  such  inferior  tribunal  is  wholly  unauthor- 
ized by  law  to  take  such  action  that  the  writ  will  lie. 

3.  STATUTES— Constitutional  Law — Applicability  of  Qsnsral  Law 
as  Afffsoting  Spsoial  Law— Rsvisw  by  Courts— Sslf-Exsouting 
Provisions.  Section  23,  art  3,  c.  69,  Sess.  Laws  1907-08,  is  not 
repugnant  to  section  59,  art  5  (Bunn's  Ed.  sec  132;  Snyder*s 
Ed.  p.  181),  of  the  Constitution,  which  provides  that  "laws  of  a . 
general  nature  shall  have  uniform  operation  throughout  the 
state,  and  where  a  general  law  can  be  made  applicable,  no  spec- 
ial law  shall  be  enacted." 

3a.  As  a  rule,  what  can  be  accomplished  by  general  or  special 
legislation  is  left  to  the  Legislature  for  its  determination,  and 
its  action  or  discretion  in  that  respect,^  with  few  exceptions,  is 
not  reviewable  by  the  courts. 

3b.  Section  6,  art  2  (Bunn's  Ed,  sec.  15;  Snyder's  Ed.  p.  21),  of 
the  Constitution,  providing  that  "right  and  Justice  shall  be  ad- 
ministered  without    •     •     •     prejudice,"   is  self-executing. 

(Syllabus  by  the  Court.) 

Original  application  for  a  \*Tit  of  prohibition  by  the  State, 

on  relation  of  0.  0.  Smith,  to  be  directed  to  6.  A.  Brown,  Judge 

of  the  Eighteenth  District  Court  Judicial  District.    Writ  denied. 
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On  the  1st  day  of  April,  A.  D.  1909,  0.  0.  Smith,  as  relator, 
filed  his  verified  petition  in  this  court  for  a  writ  of  prohibition 
against  the  respondent,  G.  A.  Brown,  judge  of  the  Eighteenth  Dis- 
trict Couri;  Judicial  District  of  the  state  of  Oklahoma,  praying 
that  he  be  prohibited  from  further  proceeding  in  a  certain  cause 
pending  in  the  district  court  of  Beckham  county,  state  of  Okla- 
homa, entitled  State  of  Oklahoma  ex  rel.  Fred  S.  Caldwell,  as 
Counsel  to  the  Governor,  PlaintiflF,  v.  0.  0.  Smith,  County  Attor- 
ney, as  defendant;  that  on  the  19th  day  of  March,  A.  D.  1909, 
said  defendant  filed  in  said  cause  an  affidavit  alleging  bias  and 
prejudice  against  the  respondent,  and  asking  for  a  change  of  judge 
therein;  that  said  respondent  thereafter  proceeded  to  take  testi- 
mony in  said  cause,  and  advised  the  defendant  that  he  would  take 
further  testimony  therein  at  Arnett,  in  EUis  county,  Okla.,  on  the 
6th  day  of  April,  A.  D.  1909.  Said  affidavit  was  in  part  as  follows: 
*^That  affiant  has  reason  to  believe,  and  does  beleive,  that  the 
regular  presiding  judge  of  the  Eighteenth  judicial  district,  to  wit, 
the  Hon.  G.  A.  Brown,  is  so  biased  and  prejudiced  against  this  de- 
fendant that  he  cannot  have  a  fair  and  impartial  trial  before 
said  judge  on  account  thereof.  That  said  judge,  the  Hon.  G.  A. 
Brown,  conducted  a  special,  and  as  this  affiant  believes  an  unau- 
thorized, 'court  of  inquiry^  in  this  county  about  January  28,  1909, 
for  the  avowed  purpose  of  finding  evidence  on  which  to  base  a 
charge  against  this  defendant  as  is  presented  in  the  petition  in 
this  case.  That  affiant  is  informed  and  verily  believes  from  con- 
versations had  with  said  judge  that  he  is  so  prejudiced  and  biased 
that  affiant  cannot  by  reason  thereof  have  a  fair  and  impartial 
trial  of  the  issues  here  presented  before  him.  Affiant  further  al- 
leges that  he  has  reasons  to  believe,  and  does  believe,  that  the  ac- 
tion taken  in  this  case  on  behalf  of  the  state  of  Oklahoma  was 
taken  by  the  said  Fred  S.  Caldwell  on  the  direct  advice  and  at  the 
solicitations  of  the  said  Judge  G.  A.  Brown.  That  on  the  8th  day 
of  this  month,  to  wit,  March  8,  1909,  this  defendant  submitted  to 
the  court  his  motion,  requiring  the  plaintiff  to  make  his  petition 
more  definite  and  certain  in  each  paragraph  thereof,  and  whidi 
said  motion  was  by  the  court  sustained  as  to  the  first  count,  and 
thereupon  the  plaintiff  was  given  10  days  to  file  his  amended  peti- 
tion, and  that  thereafter,  and  at  a  time  unknown  to  this  affiant, 
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the  said  6.  A.  Brown  had  a  conversation  and  consultation  with  the 
said  Fred  S.  Caldwell,  when  the  said  court,  at  a  time  out  of  the 
courtroom,  and  without  the  knowledge  or  consent  of  this  affiant, 
extended  the  time  which  the  plaintiff  was  to  be  given  to  make  his 
petition  more  definite  and  certain  to  the  term  of  30  days,  and  as 
this  affiant  believes,  to  have  this  case  carried  over  this  term  of 
court,  and  after  the  adjournment  thereof,  and  with  the  intent 
then  and  there  on  the  part  of  the  said  Fred  S.  Caldwell  and  the 
said  Hon.  6.  A.  Brown  to  suspend  affiant  from  office  pending  the 
trial  of  the  issues  in  this  case,  and  of  preventing  affiant  from  hav- 
ing a  trial  within  the  time  contemplated  by  the  said  law.  Where- 
fore, affiant  prays  that  a  change  of  judge  be  allowed  on  account 
of  the  above  prejudice  of  the  Hon.  6.  A.  Brown,  and  that  some 
judge  not  prejudiced  against  this  defendant  be  designated  to  hear 
and  to  determine  this  case.  Defendant  further  asks  that  this 
case  be  set  for  a  trial  at  once,  that  he  may  be  given  an  opportunity 
to  show  the  facts  alleged  in  the  petition  to  be  false.*' 

A  preliminary  writ  issued  as  prayed  for,  returnable  on  the 
20th  day  of  April,  A.  D.  1909.  On  said  date  the  respondent  ap- 
peared by  counsel,  and  pleaded  that  the  preliminary  writ  should 
not  have  been  issued  because  the  petition  therefor  does  not  set 
forth  facts  sufficient  in  law  to  constitute  a  cause  of  action  against 
the  respondent.  Respondent  further  answered,  admitting  that 
there  was  an  action  pending  in  the  district  court  of  Beckham 
county,  state  of  Oklahoma,,  as  alleged,  and  that  notice  and  sum- 
mons of  said  proceedings  had  been  duly  served  upon  the  defendant, 
and  said  cause  was  set  for  hearing  in  the  district  court  of  said 
county  on  the  8th  day  of  March,  A.  D.  1909,  upon  a  de- 
murrer and  motion  to  make  more  definite  and  certain  plain- 
tiff's petition,  and  that  action  upon  said  demurrer  and  mo- 
tion was  had  substantially  as  alleged  by  relator;  that  thereafter, 
in  March  A.  D.  1909,  the  plaintiff  made  due  and  sufficient 
application  before  respondent  for  a  notice  and  summons  to 
the  defendant  to  show  cause  why,  pending  said  action,  the 
said  defendant  should  not  be  suspended  from  the  office  of  coun- 
ty attorney  of  said  county ;  that  due  service  of  notice  was  had  upon 
the  defendant  to  appear  at  Elk  City  on  the  26th  day  of  March,  A. 
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D.  1909,  to  show  cause  why  he  should  not  be  suspended  from  oflfiee 
pending  the  trial  of  said  cause ;  that  on  said  26th  day  of  March^  A. 
D.  1909,  respondent  convened  and  held  a  session  in  chambers  at  the 
opera  house  in  the  city  of  Elk  City,  Okla.,  and  the  said  defendant, 
0.  0.  Smith,  appeared  in  person  an^  by  his  attorneys,  Harrison  & 
Hendrix,  and  the  respondent  proceeded  to  hear  the  matter  for 
cause  why  the  said  defendant  should  not  be  suspended  from  the 
office  of  county  attorney  of  Beckham  county,  Okla.,  that  at  the  be- 
ginning of  said  session  in  chambers  at  said  time  and  place  it  was 
called  to  respondent's  attention  of  the  existence  and  filing,  on  the 
19th  day  of  March,  A.  D.  1909,  of  an  affidavit  for  a  change  of 
judge,  which  affidavit  is  in  substance  as  set  out  in  the  application 
of  relator  for  writ  of  prohibition;  that  the  matter  as  set  forth  in 
said  affidavit  for  a  change  of  judge  was  unknown  to  the  respondent 
until  the  time  it  was  called  to  his  attention  as  stated,  whereupon 
the  respondent  proceeded  to  hear  the  argument  of  counsel  for  the 
plaintiff  and  defendant,  0.  0.  Smith;  that  the  entire  day  of  the 
hearing,  to  wit,  March  26,  A.  D.  1909,  was  consumed  in  argument 
and  consideration  of  said  affidavit;  that  on  the  27th  day  of  March, 
A.  D.  1909,  at  the  convening  of  said  session  in  chambers  at  the 
same  place,  consideration  of  said  affidavit  was  resumed,  and  the  re- 
respondent  had  previously  advised  counsel  for  plaintiff  and  defen- 
dant that  said  session  would  be  adjourned  by  noon  of  the  27th  day 
of  March,  A.  D.  1909,  for  the  reason  that  respondent  was  conven- 
ing court  at  Taloga,  Dewey  county,  Okla.,  on  the  29th  day  of 
March,  A.  D.  1909,  and  the  intervening  time  would  necessarily  be 
spent  in  traveling  from  Elk  City  to  Taloga;  that  at  the  morning 
session  of  the  27th  day  of  March  it  became  apparent  that  there 
was  not  sufficient  time  at  the  disposal  of  respondent  in  which  all 
the  evidence  of  both  plaintiff  and  defendant  could  be  submitted, 
and  respondent  further  was  not  sufficiently  advised  as  to  the  law 
applicable  to  the  affidavit  for  change  of  judge;  that  respondent  ac- 
cordingly announced  to  both  parties,  and  their  counsel,  that  he 
would  reserve  a  judicial  determination  on  the  affidavit  as  filed  until 
the  5th  day  of  April,  A.  D.  1909,  and  that  on  said  date  at  Amett, 
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Ellis  county,  Okla.,  he  would  render  his  decision,  allowing  or 
overruling  said  affidavit  for  change  of  judge;  that  to  expedite  mat- 
ters, and  for  the  purpose  of  convenience,  the  respondent  allowed 
the  plaintiff  to  submit  evidence  such  as  he  had  at  that  time  to 
offsr,  and  allow  the  defendant,  0.  0.  Smith,  the  same  privilege; 
that  the  plaintiff  did  submit  numerous  affidavits  in  evidence,  and 
the  respondent  further  ordered  that  at  Amett  he  would  hear  any 
other  additional  evidence  that  either  the  plaintiff  or  defendant  had 
to  offer;  that  at  the  hearing  at  Elk  City  the  defendant,  0.  0. 
Smith,  did  not  offer  any  evidence,  n^r  did  the  respondent  compel 
liim  to,  nor  did  the  respondent  compel  or  order  that  said  defend- 
ant offer  evidence  at  Arnett,  but  extended  the  time  and  changed 
the  place  at  which  evidence  might  be  offered  by  either  party, 
plaintiff  or  defendant,  to  Amett,  Okla.,  on  the  5th  day  of  April, 
A.  D.  1909. 

The  respondent  further  suggests  that  upon  the  evidence  of- 
fered at  Elk  City  no  decision  was  rendered  as  to  its  sufficiency, 
but  such  evidence  as  was  offered  was  considered  as  having  been  sub- 
mitted to  the  respondent,  and  nothing  was  done  in  the  premises 
prejudicial  to  the  rights  of  the  defendant.  Respondent  denies  that 
he  ever  refused  to  pass  upon  said  affidavit  for  change  of  judge.  Re- 
spondent further  pleads  that  the  affidavit  filed  by  said  0.  0.  Smith 
for  a  change  of  judge  is  insufficient  in  law  to  entitle  said  defend- 
ant to  a  change  of  judge,  and  that  it  does  not  set  forth  facts  suf- 
ficient in  law  to  authorize  an  order  of  said  respondent  allowing 
said  change  of  judge,  ttespondent  further  alleges  that  by  reason 
of  said  writ  of  prohibition  having  been  issued  he  is  restrained 
from  passing  upon  said  affidavit  of  said  0.  0.  Smith  for  a  change 
of  judge,  and  that  it  is  the  duty,  and  is  the  law  of  the  land,  that 
said  application  should  be  passed  upon  by  the  respondent,  as  judge 
of  the  Eighteenth  District  Court  Judicial  District,  of  the  state 
of  Oklahoma;  that  no  other  person  or  court  has  any  right  to  allow 
a  change  of  judge  or  refuse  same,  but  that  the  order  prohibiting 
the  respondent  from  further  proceeding  in  said  cause  prevents  any 
action  in  the  case  whatsoever;  that  said  writ  should  not  have  been 
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issued,  and  should  not  now  be  made  permanent,  for  the  reason  that 
said  defendant,  0.  0.  Smith,  has  a  plain  and  adequate  remedy  at 
law. 

W.  D,  Cardwell  and  Harrison  &  Hendrix,  for  relator,  citing: 
Day  V.  Day  (Idaho)  86  Pac.  651;  In  re  Brown,  2  OHa.  590;  Rail' 
way  Co,  V.  Reynolds,  8  Kan.  623 ;  Statutes  1903,  §§  4204,  4205, 
1924;  State  v.  Jones,  66  Ohio,  463;  People  v.  Hazelwood,  116  111, 
319;  Coulter  v.  Routt  Co.,  9  Colo.  261,  263;  Bell  v.  District  Court 
(Neb.)  6  A.  &  E.  Ann.  Caa.  982;  State  v.  Huston  et  ai,  (Okla.) 
97  Pac.  982;  State  ex  rel.  v.  Sale,  Judge,  (Mo.)  87  S.  W.  967. 

Fred  S.  Caldwell  and  W.  B.  Merrill,  for  respondent. 

WiLLLiAMS,  J.  (after  stating  the  facts  as  above).  The  fol- 
lowing questions  are  essential  for  determination  in  order  to  dis- 
pose of  this  writ:  (1)  Is  the  proceeding  for  the  removal  of  officers 
provided  for  in  section  23,  art.  3,  c.  69,  p.  611,  Sess.  Laws  1907-08, 
a  civil  action?  (2)  Is  the  judge  of  a  district  court  vested  with 
judicial  discretion  in  determining  whether  or  net  a  change  of 
venue  shall  be  granted  on  application,  under  section  4256,  Wilson's 
'Rev.  &  Ann.  St.  1903  (Code  Civ.  Proc.  §  58)  ? 

1.  Said  section  23  in  part  provides: 

"For  the  purpose  of  such  removal  a  petition  may  be  filed  in 
the  district  court  of  the  country  wherein  such  officer  resides,  in  the 
name  of  the  state,  on  the  relation  of  any  citizen  thereof,  upon  the 
recommendation  of  a  grand  jury,  grand  juror,  or  on  the  relation  of 
the  board  of  county  commissioners,  or  of  any  attorney  appointed  by 
the  Governor  under  the  provisions  of  this  act.  Summons  shall  be 
issued  and  proceedings  had  therein  to  final  judgment  as  in  other 
civil  cases.     (Italics  ours.)     *     *     *>> 

It  clearly  appears  that  when  the  proceedings  is  brought  under 
this  provision,  it  is  a  civil  action.  It  was  evidently  the  intention 
of  the  Legislature  to  place  this  particular  action  in  the  same  class- 
ification as  quo  warranto,  which  is  a  civil  action  under  all  the 
authorities.  State  v.  Huston  et  al,  21  Okla.  782,  97  Pac.  989; 
State  V.  Price,  50  Ala.  668,  671 ;  Maben  v.  Rosser,  Judge,  etc.,  et  oL 
(decided  at  this  term),  post,  p  588,  103  Pac.  674. 
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2.  Section  10,  c.  68,  art.  1,  p.  592,  Sess.  Laws  1907-08,  of  an 
act  entitled  "An  act  designating  the  counties  in  which  civil  ac- 
tions may  be  brought,  and  declaring  an  emergency,^'  provides: 

"In  all  cases  in  which  it  is  made  to  appear  to  the  court  that 
a  fair  and  impartial  trial  cannot  be  had  in  the  county  where  the 
suit  is  pending,  the  court  may,  on  application  of  either  party, 
change  the  place  of  trial  to  some  county  where  such  objections 
do  not  exist.  Or,  when  the  judge  is ,  interested  or  has  been  of 
counsel  in  the  case  or  subject-matter  thereof,  or  is  related  to  either 
of  the  parties  by  aflSnity  or  consanguinity  within  the  third  degree, 
or  is  otherwise  disqualified  to  sit,  the  court  shall  grant  a  change 
of  judge  in  accordance  with  the  laws  and  Constitution  of  this 
state.'* 

Without  determining  the  question  as  to  whether  or  not  said 
section  10  is  embraced  within  the  title  of  the  act,  in  accordance 
with  the  provisions  of  section  67,  art.  6  (Bunn's  Ed.  §  130; 
Snyder's  Ed.  p.  173),  of  the  Constitution,  we  pass  to  the  question 
fts  to  what  difference  there  is,  if  any,  between  this  section  and 
section  4256  (chapter  66,  art.  5,  §  68,  Code  Civ.  Proc.)  Wilson's 
Rev.  &  Ann.  St.  1903,  which  provides: 

^1n  all  cases  in  which  it  shall  be  made  to  appear  to  the 
court  that  a  fair  and  impartial  trial  cannot  be  had  in  the  county 
where  the  suit  is  pending,  or  when  the  judge  is  interested  or  has 
been  of  counsel  in  the  case  or  subject-matter  thereof,  or  is  related 
to  either  of  the  parties,  or  is  otherwise  disqualified  to  sit,  the 
court  may,  on  application  of  either  party,  change  the  place  of 
trial  to  some  county  where  such  objection  does  not  exist." 

It  is  insisted  that  section  10  superseded  section  4256,  and 
that  when  under  section  10  the  disqualifying  affidavit  is  filed,  it  is 
ipso  facto  incumbent  upon  the  presiding  judge  to  grant  a  change 
of  judge.  The  only  practical  change  that  is  made  from  section 
4256  by  said  section  10  is  that  when  the  judge  is  interested,  or 
has  been  of  counsel  in  the  case  or  subject-matter  thereof,  or  is 
related  to  either  of  the  parties,  or  is  otherwise  disqualified  to  sit, 
the  court  shall  grant  a  change  of  judge.  In  said  section  4256 
the  court,  on  application  of  either  party,  may  change  the  place 
of  trial  to  some  county  where  such  objection  does  not  exist.     Sec- 
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tion  4256,  before  it  was  transplanted  to  Oklahoma  Territory  from 
Kansas,  was  construed  by  the  Supreme  Court  of  that  state  in  the 
ease  of  Kansas  Pacific  Ry.  Co.  v,  Reynolds,  8  Kan.  (2d  Ed.  424) 
630.  Justice  Brewer,  in  delivering  the  opinion  of  the  «ourt,  said : 
**When  a  case  is  for  trial,  if  the  judge  has  been  of  counsel, 
and  neither  party  moves  in  the  matter,  he  orders  the  election  of  a 
judge  pro  tern,  under  section  4,  c.  28,  above  cited  (Gen.  St.  1868). 
If,  however,  either  party  desires,  he  may  apply  imder  the  law  of 
1870  (section  4256),  and  by  that  is  entitled  to  a  change  of  the 
place  of  trial.  The  two  acts  harmonized  do  not  vest  a  discretion 
in  the  judge,  but  grant  a  right  to  the  parties.  It  is  not  left  with 
him,  but  with  them,  to  decide  whether  to  proceed  under  a  judge 
pro  tern.,  or  to  take  a  transfer.  The  law  of  1870  thus  adds  a 
^condition  which  is  not  in  the  (Jeneral  Statutes.  It  is  not  harmon- 
izing, it  is  legislating,  to  ignore  this  condition,  and  then  leave  to 
an  officer  the  choice  as  to  which  statute  he  will  act  under,  espe- 
cially when  such  choice  might  materially  aflfect  the  rights  of  a 
parijy.'^ 

And  in  the  same  opinion  the  word  *'may,^*  as  used  in  the 
statute,  was  construed  to  mean  "must,^'  and  that  construction  has 
been  followed  in  Oklahomla  Territory.  See  In  re  Brown,  2  Okla. 
.598,  39  Pac.  469;  Richaa-dson  et  ai.  v.  Augustine,  5  Okla.  667,  49 
Pac.  930.  The  Legislature,  by  using  the  term  "shall  grant  a 
change  of  judge,^'  instead  of  the  term  "may,  on  application  of 
either  party,  change  the  place, of  trial  to  some  county  where  such 
objection  does  not  exist,"  in  view  of  the  construction  of  the  word 
"may'*  in  the  case  of  Kansas  Pacific  Ry.  Co.  v.  Reynolds,  supra, 
did  not  render  the  statute  in  that  respect  any  more  mandatory, 
and  there  can  be  no  special  significance  in  the  use  of  the  word 
"shall''  instead  of  the  word  "may,"  unless  it  be  to  foUow  literally 
the  express  construction  of  the  highest  courts  of  Kansas  and  Ok- 
lahoma Territory.  It  seems  to  have  been  surely  the  purpose  of 
the  Legislature  of  this  state,  in  enacting  said  section,  to  prevent 
a  change  of  venue  or  place  of  trial  from  one  county  to  another  on 
account  of  the  disqualification  of  the  presiding  judge. 

The  procedure  for  the  disqualification  of  a  district  judge  in 
criminal  cases,  on  account  of  bias  or.  prejudice,  is  prescril)ed  by 
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subdivision  4  of  section  6427,  Wilson's  Rev.  &  Ann.  St.  1903 
(Code  Cr.  Proc.  §  291).  This  statute  has  been  construed  by  the 
Supreme  Court  of  the  territory  of  Oklahoma,  in  the  case  of  Ltn- 
coin  V.  Territory,  8  Okla.  546,  58  Pac.  730,  by  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit,  in  the  case  of  Cox  v.  United 
States,  100  Fed.  293,  40  C.  C.  A.  380,  and  the  Criminal  Court 
of  Appeals  of  the  State  of  Oklahoma,  in  the  case  of  Buchanan 
V.  State,  2  Okla.  Cr.  126,  101  Pac.  295,  holding  that  when  an 
affidavit  was  filed  in  accordance  with  the  provisions  of  said  sec- 
tion, as  a  matter  of  right  the  accused  was  entitled  to  a  change 
of  judge.  A  different  construction,  however,  seems  to  have  been 
placed  upon  section  4256,  supra,  relating  to  judges  in  the  trial  of 
civil  cases.  In  the  case  of  Horton  v.  Haines  et  ai,  recently  decided 
by  this  court,  23  Okla,  878,,  102  Pac.  121,  it  is  held  that  said 
section  4256,  relating  to  change  of  venue,  is  not  imperative  or 
mandatory,  and  does  not  require  the  granting  of  a  change  of  venue 
upon  any  showing  made  therefor,  but  that  the  court  is  vested  with 
a  sound  discretion  upon  the  showing  made  by  tlie  applicant  to 
grant  or  refuse  the  same,  and  that  on  appeal,  unless  it  appears  to 
this  court  that  there  has  been  an  abuse  of  such  discretion  by  the 
lower  court,  its  action  will  not  be  disturbed.  In  that  case  an 
application  was  made  for  a  change  of  judge  on  the  ground  that 
the  trial  judge  was  biased  and  prejudiced  against  the  applicant, 
and  for  that  reason  he  could  not  obtain  a  fair  and  impartial  trial 
before  him.  This  court  held  that  on  the  record  disclosed  it  did 
not  appear  that  the  trial  court  had  abused  its  discretion  in  over- 
ruling the  application  for  a  change  of  judge.  See,  also,  Maharry 
et  al.  V.  Maharry,  5  Okla.  371,  47  Pac.  1051;  Richardson  et  al. 
V,  Augustine,  5  Okla.  667,  49  Pac.  930. 

It  is  a  well-settled  rule  that,  where  an  inferior  court  has  jur- 
isdiction to  take  the  action  contemplated  under  any  circumstances, 
the  exercise  of  such  power  by  him  involving  a  judicial  discretion, 
a  writ  of  prohibition  will  not  lie.  It  is  only  where  an  inferior 
txibunal  is  about  to  do  some  act  wholly  unauthorized  by  law,  or 
in  excess  of  its  jurisdiction,  that  the  writ  will   lie.     Ex  parte 
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Engles,  146  U.  S.  367,  13  Sup.  Ct.  281,  36  L.  Ed.  1006;  In  r$ 
Fasseit,  142  U.  S.  479,  12  Sup.  Ct.  295,  35  L.  Ed.  1087;  People 
ex  rel.  Oraver  v.  Circuit  Court  of  Cook  County  et  al.,  173  HI.  272, 
50  N.  E.  928;  State  ex  rel.  Eofmann  v.  Scarritt,  Judge,  et  ah, 
128  Mo.  331,  30  S.  W.  1026;  State  ex  rel.  Franklin  v.  Rabom, 
60  S.  C.  78,  38  S.  E.  260;  Board  of  Education,  etc.,  v.  Ilolt, 
41  W.  Va.  436,  41  S.  E.  337.  In  the  case  of  State  of  Washing- 
ton ex  rel.  Gardner  v.  Superior  Court  of  Yakima  County  et  al., 
9  Wash.  308,  37  Pae.  448,  the  court  said: 

''In  State  ex  rel.  Cline  v.  Campbell,  5  Wash.  617,  32  Pac.  97, 
we  held  that  a  motion  of  this  kind  is  addressed  to  the  discretion  of 
the  superior  court,  and  such  court,  in  the  exercise  of  a  matter  in- 
trusted to  its  discretion,  will  not  be  interfered  with  by  a  writ  of 
prohibition.** 

It  is  further  insisted  that  section  23,  art.  3,  c.  69,  Sess.  Ijaws 
1907-08,  under  which  this  action  is  brought,  is  in  contravention 
of  section  69,  art.  6  (Bunn's  Ed.  §  132;  Snyder's  Kd.  p.  181),  of 
the  Constitution,  which  provides  that  'laws  of  a  general  nature 
shall  have  a  uniform  operation  throughout  the  state,  and  where 
a  general  law  can  be  made  applicable,  no  special  law  shall  be 
enacted.'*  The  general  provision  referred  to  (section  6201,  c. 
68,  art.  4,  §  65,  Wilson's  Rev.  &  Ann.  St.  1903)  relates  to  wilful 
or  corrupt  misconduct  in  office,  as  to  county,  township,  or  munici- 
pal oflScers.  Said  section  23,  art.  3,  e.  67,  p.  611,  Sess.  liaws  1907- 
08,  relates  to  sheriflFs,  constables,  marshals,  and  police  officers,  and 
all  county  and  city  attorneys,  enforcing  the  prohibition  laws  of 
the  state,  and  provides  that  upon  their  failure  so  to  do  they  may 
be  removed  from  office  in  a  civil  proceeding.  Ijaws  are  general 
and  uniform,  not  because  they  operate  upon  every  person  within 
the  state,  for  they  do  not,  but  because  every  person  that  is  brought 
within  the  relation  and  circumstances  provided  for  is  within  the 
law,  and  the  fact  of  their  being  imiform  is  not  affected  by  the 
number  of  those  within  the  scope  of  their  operation.  Arms  v. 
Ayer,  192  III.  601,  61  N.  E.  861,  58  L.  R.  A.  277,  86  Am.  St. 


Digitized  by  CjOOQIC 


JULY  TEEM,  1909.— Vol.  XXIV.  443 

Opinion  of  the  Court 

Bep.  357.  In  the  case  of  City  of  Pond  Creek  v.  HasJcell,  21  Okla. 
711,  97  Pac.  368,  this  court  said: 

"It  is  a  general  act,  applicable  to  every  county  in  the  state 
alike,  and  to  every  county  seat  in  the  ntate  alike.  It  is  no  more  a 
special  act  than  would  be  a  law  providing  for  special  deputy  sher- 
iffs, special  policemen,  or  for  a  special  jury  venire,  applicable 
generally  throughout  the  state.  Neither  is  it  a  local  law  requiring 
publication,  but  equally  general  with  all  other  laws.^^ 

But  it  is  further  insisted  that  it  create  a  different  procedure 
from  that  prescribed  in  article  4,  c.  68,  Wilson's  Bev.  &  Ann.  St. 
1903.  In  said  article  it  is  provided  (section  6201)  that  the  accu- 
sation must  be  in  writing  against  any  county,  township,  city,  or 
municipal  officer,  for  wilful  or  corrupt  misconduct  in  oflSce,  and 
may  be  presented  by  the  grand  jury  to  the  district  court  of  the 
county  in  or  for  which  the  officer  accused  is  elected  or  appointed 
(section  6202),  and  state  the  offense  charged  in  ordinary  and  con- 
cise language,  without  repetition,  and  in  such  a  manner  as  to  en- 
able a  person  of  common  understanding  to  know  what  is  intended ; 
(section  6203)  the  judge  to  whom  it  is  delivered,  after  receiving 
the  same,  must  forthwith  cause  it  to  be  transmitted  to  the  district 
attorney  of  the  county  or  subdivision,  except  when  he  is  the  officer 
accused,  who  must  cause  a  copy  thereof  to  be  served  upon  tie 
defendant,  and  require,  by  written  notice  of  not  less  than  5  days, 
that  he  appear  before  the  district  court  of  the  county  or  subdi- 
vision, and  answer  the  accusation  at  a  specified  time,  when  the 
original  accusation  must  be  filed  with  the  clerk  of  the  court;  (sec- 
tion 6204)  the  defendant  must  appear  and  answer;  if  not,  an  ad- 
judication may  be  had  in  his  absence;  (section  6205)  defendant 
may  answer  either  by  objection  to  the  sufficiency  thereof,  or  of 
any  article  therein,  or  by  denial  of  the  truth  of  the  same;  (sec- 
tion 5209)  on  plea  of  guilty,  or  refusal  to  answer  the  accusation, 
judgment  of  conviction  to  be  rendered  against  him;  and  (section 
6210)  trial  to  be  by  jury,  in  all  respects  in  the  same  manner  as 
the  trial  of  an  indictment  for  misdemeanor. 

Section  23,  art.  3,  c.  69,  Sess.  Laws  1907-08,  being  a  portion 
of  an  act  relating  to  the  enforcement  of  the  prohibition  provision 
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of  the  Constitution,  provides  that  all  sheriffs,  constables,  marshals, 
police  oflScers,  and  all  county  and  city  attorneys  shall  dili- 
gently enforce  such  act;  and,  if  any  oflBcer  fails  or  refuses  to 
do  or  perform  any  duty  required  by  the  provisions  of  said 
act,  he  shall  be  removed  from  oiRce  as  therein  provideii, 
by  petition  filed  in  the  district  court  of  the  proper  county  in 
the  name  oi  the  state,  on  the  i-elation  of  any  citizen,  upon  the  rec- 
ommendation of  a  grand  jury,  grand  juror,  or  on  the  relation  of 
the  board  of  county  commissioners,  or  any  attorney  appointed  by 
the  Governor  imder  the  provisions  of  said  act,  summons  to  be  is- 
sued and  proceedings  had  to  final  judgment  as  in  other  civil  cases, 
with  a  proviso  that  when  an  order  is  made  suspending  such  officer, 
he  shall  be  entitled  to  demand  and  have  a  trial  within  10  days, 
if  the  court  be  in  session,  etc.;  a  change  of  judge  or  change  of 
venue  to  be  allowed  as  in  other  civil  cases.  This  act  relates  to  a 
class,  and  includes  all  of  that  class,  to  wit,  all  of  the  local  officers 
upon  whom  is  imposed  the  duty  of  enforcing  the  prohibitory  law. 

Section  17,  art.  2,  of  the  Constitution  of  Kansas  of  1859  is 
practically  identical  with  section  59,  art.  5  (Bunn's  Ed.  §  132; 
Snyder's  Ed.  p.  181),  of  the  Constitution  of  Oklahoma.  In  the 
case  of  State  ex  rel.  Johnson  v,  Hitchcock,  1  Kan.  184,  81  Am. 
Dec.  503,  the  court,  in  construing  said  section  17,  said: 

'TVe  understand  this  section  of  the  Constitution  as  leaving  a 
discretion  to  the  Legislature,  for  it  would  be  difficult  to  imagine  a 
legislative  purpose  which  could  not  be  accomplished  under  a  gen- 
eral law.  If  it  is  possible,  as  we  think  it  is,  to  frame  a  general 
law  under  which  the  purpose  of  any  special  law  could  be  accom- 
plished, then  that  provision  of  the  Constitution,  if  literally  con- 
strued, would  absolutely  prohibit  all  special  legislation.  Such  is 
not  its  purpose.  It  recognizes  the  necessity  of  some  special  legis- 
lation, and  seekfe  only  to  limit,  not  prohibit  it." 

The  following  Kansas  decisions  support  that  case:  Beach  r. 
Leahy,  11  Kan.  23;  Commissioners  of  Norton  County  v.  Shoe- 
maker, 27  Kan.  77;  Harvey  v.  Commissioners  of  Rush  County, 
32  Kan.  159,  4  Pac.  153;  Weyand  v.  Stover,  35  Kan.  546,  11  Pac. 
355;  City  of  Wichita  f.  Burleigh,  36  Kan.  34,  12  Pac.  332;  State 
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V.  Sanders,  43  Kan.  228,  21  Pac.  1073;  Hughes  v.  Milligan,  42 
Kan.  396,  22  Pae.  313;  Commissioners  of  Linn  County  v.  Snyder, 
46  Kan.  636,  26  Pac.  21;  Commissioners  of  Barber  County  v. 
Smith,  48  Kan.  332,  29  Pac.  565;  Elevator  Company  v.  Stewart, 
50  Kan.  378,  32  Pac.  33;  EichhoUz  v.  Martin,  53  Kan.  486,  36 
Pac.  1064 ;  In  re  Greer,  58  Kan.  271,  48  Pac.  950.  See,  also, 
Weston  V.  Ryan,  70  Neb.  211,  97  N.  W.  347,  6  Am.  &  Bng.  Ann. 
Cas.  926,  and  notes  thereto:  Outhrie  National  Bank  v.  Oufhrie, 
173  U.  S.  528,  19  Sup.  Ct.  513,  43  L.  Ed.  796 ;  Davis  v.  Oaines, 
48  Ark.  370,  3  S.  W.  184;  Waterman  v.  HawJcins,  75  Aik.  120, 
86  S.  W.  844;  Sanitary  District  v.  Ray,  199  111.  63,  64  N.  E. 
1048,  93  Am.  St.  Bep.  102;  Mt.  Vernon  v.  Evans,  etc.  Company, 
204  111.  32,  68  N.  E.  208;  Board  of  Commissioners  of  Jackson 
County  v.  State,  147  Ind.  476,  46  N.  E.  908 ;  Schneck  v.  City  of 
Jeffersonville,  152  Ind.  204,  52  N.  E.  212;  Smith  v.  Grayson 
County,  18  Tex.  Civ.  App.  153,  44  S.  W.  921 ;  State  ex  rel.  Hen- 
derson v.  Boone  County,  50  Mo.  317,  11  Am.  Rep.  415;  State  v. 
Wilcox,  45  Mo.  458;  State  v.  Finger,  50  Mo.  486;  State  v.  New 
Madrid  County,  51  Mo.  82;  HaJl  v.  Bray,  51  Mo.  288;  St.  Louis 
V.  Shields,  62  Mo.  247;  Ensworth  v.  Curd,  68  Mo.  282;  State  v, 
Aubuchon,  8  Mo.  App.  325: 

In  the  case  of  Oklahoma  City  v.  Shields,  22  Okla.  265,  100 
Pac.  576,  this  court  said: 

"To  determine,  under  a  state  Constitution,  what  can  be  ac- 
complished by  general  or  special  legislation  has  been,  with  but 
few  exceptions,  held  to  be  a  question  solely  for  the  Legislature. 
Martin  v.  Mott,  12  Wheat.  28,  6  L.  Ed.  537;  Clarke  ei  al.  v.  Jack 
et  al.,  60  Ala.  278;  In  re  dreer,  58  Kan.  270,  48  Pac.  950;  Evans- 
ville  v.  State,  118  Ind.  426,  21  N.  E.  267,  4  L.  E.  A.  93;  Wiley 
V.  Bluffton,  111  Ind.  152,  12  N.  E.  165;  Brown  v.  Dmver,  7 
Colo.  305,  3  Pac.  455;  People  v.  McFadden,  81  Cal.  48Ii,  22  Pac 
851,  15  Am.  St.  Bep.  66;  Richman  v.  Supervisors,  Muscatine 
County,  77  Iowa,  513,  42  N.  W.  422,  4  L.  B.  A.  445,  14  Am. 
St.  Bep.  308;  Owners  of  Land  v.  People,  113  111.  296;  State  v. 
Boone  County,  50  Mo.  317,  11  Am.  Rep.  415;  McGill  v.  Staie, 
34  Ohio  St.  228;  State  v.  Hitchcock,  1  Kan.  178,  81  Am.  Dec. 
503 ;  Carson  v.  St.  Francis  Levee  District,  59  Ark.  513,  27  S.  W. 
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590;  Stockton  v.  Powell,  29  Fla.  1,  10  South.  688,  16  L.  R.  A. 
42;  Whited  v,  Lewis,  35  La.  Ann.  568;  People  v.  Bowen,  21  N. 
Y.  517;  Edmonds  et  al.  v.  Herbrandson  et  ah,  2  N.  D.  270,  50 
N.  W.  970,  14  L.  R.  A.  725;  Wheeler  v.  Chubbuck,  16  111.  362." 

Section  6,  art.  2  (Bunn's  Ed.  §  15;  Snyder's  Ed.  p.  21),  of 
the  Constitution,  provides: 

"The  courts  of  justice  of  the  state  shall  be  open  to  every  per- 
son, and  speedy  and  certain  remedy  afforded  for  every  wrong  and 
for  every  injury  to  person,  property,  or  reputation;  and  right  and 
justice  shall  be  administered  without  sale,  denial,  delay  or  pre- 
judice.'* 

This  provision  is  self-executing,  and  is  sufficient,  in  the  ab- 
sence of  statute,  to  disqualify  a  judge  on  account  of  bias  or  pre- 
judice. This  construction  is  supported  by  the  case  of  Day  v.  Day, 
12  Idaho,  556,  86  Pac.  531;  the  Constitution  of  that  state  having 
a  similar  provision.  Whilst  under  all  events  by  said  section  a 
district  judge  may  be  disqualified  on  account  of  bias  or  prejudice, 
yet  the  Legislature  may  prescribe  how  that  disqualification  should 
be  determined;  and  it  appears  from  said  section  10  that  it  is  to 
be  determined  by  the  court  examining  the  showing  made  for 
such  purpose,  and  that  if  "it  appears"  that  he  is  disqualified,  then 
the  change  of  judge  shall  be  allowed.  In  this  the  court  exercises 
a  discretion,  and  under  such  circumstances  prohibition  is  not  the 
remedy.  Horton  et  al,  v.  Haines,  supra;  Maharry  et  al,  v.  Ma- 
harry,  supra. 

It  is  earnestly  insisted,  in  the  very  able  and  elaborate  brief 
filed  by  counsel  for  relator,  that  prohibition  is  the  proper  remedy 
in  this  case,  and  we  are  cited  to  the  case  of  State  v,  Huston,  21 
Okla.  782,  97  Pac.  982,  wherein  it  is  said: 

"Prohibition  is  the  proper  remedy,  where  an  inferior  court 
assumes  to  exercise  judicial  power  not  granted  by  law,  or  is  at- 
tempting to  make  an  excessive  and  unauthorized  application  of 
judicial  force  in  a  cause  otherwise  properly  cognizable  by  it.'' 

We  adhere  to  the  rule  there  announced.  But  it  is  not  a  ques- 
tion in  this  case  of  the  lower  court  exceeding  its  legitimate  pow- 
ers, but  as  to  whether  or  not  it  commits  error  therein  in  passing 
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upon  the  suflBciency  of  what  ^^is  made  to  appear^*  relative  to  such 
disqualification.    That  can  only  be  reviewed  by  appeal. 

It  is  further  earnestly  insisted  that  if  a  wrong  is  done  the 
relator  by  wrongfully  or  erroneously  removing  him  from  office,  an 
appeal  is  not  an  adequate  remedy;  that  if  he  is  suspended  from 
office  and  ousted  therefrom  by  the  trial  court,  and  on  appeal  should 
be  sustained,  although  he  would  not  be  deprived  of  the  emolu- 
ments of  his  office,  yet  that  remedy  could  not  compensate  him  for 
the  obloquy,  shame,  and  disgrace  suffered  by  reason  of  such  wrong- 
ful suspension  and  ouster  from  office^  and  he  would  thereby  suffer 
an  irreparable  wrong.  This  is  an  argument  that  may  not  only  he 
addressed  to  the  Legislature,  in  providing  for  fair  and  speedy 
trials,  with  expeditious  appeals,  in  such  cases,  but  also  to  the  judg- 
ment and  conscience  of  the  trial  judge,  but  is  not  a  legal  cause 
for  the  intervention  of  the  writ  of  prohibition.  In  this  state, 
where  there  is  such  ample  and  complete  provision  made  for  the 
transfer  of  one  judge  to  another  district,  so  that  in  such  cases 
trials  may  be  had  without  delay,  if  there  is  any  question  as  to 
whether  or  not  the  trial  judge  is  disqualified,  the  doubt  should 
be  resolved  in  favor  of  the  accused.  But  when  the  power  is  lodged 
with  the  trial  court  authorizing  it  to  pass  on  a  question,  the  arm 
of  this  court  cannot  be  used  by  means  of  a  writ  of  prohibition 
to  stay  an  erroneous  act  of  such  court.  Under  the  laws  in  force 
in  this  state  the  only  way  for  the  correction  of  such  error  is  by  ap- 
peal. X 

We  express  no  opinion  as  to  whether  or  not  the  affidavit  for  a 
change  of  judge,  filed  by  the  relator  before  the  respondent,  is 
sufficient.  That  question  is  not  now  properly  before  this  court 
for  review. 

Dunn,  Uayed,  and  IHimer,  J  J.,  concur;  Kane,  C.  J.,  not 
participating. 
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HuRFORD  V.  Smith. 

No.  101.     Opinion  Filed  July  13,  1909. 
(108  Pac.   851.) 

1.  PARTY  WALLS — Contract — Considoration.  The  release  bV  an 
obligee  in  a  partv  wa.l  contract  of  his  claim  against  the  obli- 
gor for  contribution  upon  the  obligor's  using  the  wall  is  suf- 
ficient consideration  to  support  the  contract  of  a  third  person  to 
pay  for  a  half  interest  in  the  wall  when  he  or  his  successors 
take  possession  of  or  Join  to  the  wall. 

2.  PARTY  WALLS— Contraet— Tims  of  Maturity.  H-.  the  owner 
of  a  lot,  agreed  to  pay  the  owner  of  an  adjoining  lot  for  a  one- 
half  interest  in  a  wall  built  upon  the  line  between  said  lots 
when  H.  or  his  "successors  took  possession  of  or  joined  to" 
the  wall.  Hsidy  that  H.^s  obligation  to  pay  for  half  of  said 
wall  matured  only  when  he  or  his  successors  used  the  walL 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Pottawatomie  County;  B.  F.  Burwell, 

Judge, 

Action  by  J.  F.  Smith  against  J.  E.  Hurford.  Judgment  for 
plaintiff.     Defendant  brings  error.     Reversed. 

TF.  T.  Williams,  for  plaintiff  in  error,  citing:  Scott  v.  Mc- 
Millan, 76  N.  Y.  141;  Orman  v.  Daf;  5  Fla.  385;  Euclc  v.  Fliniye, 
20  111.  258;  McCord  v,  Uerrich,  18  111.  App.  423;  Cole  v.  Hughes, 
54  N.  Y.  444;  Bisquay  v.  Jennelot,  44  Am.  Dec.  483;  Preiss  v. 
Parker,  67  Ala.  500;  McEwan  v.  Nelson,  40  111.  App.  272;  Zein- 
inger  v,  Schmizler,  4u  Kan.  63;  Richardson  v.  Tobey,  121  Mass. 
457;  Kingsland  v.  Tucker,  115  N.  Y.  574. 

Pendleton,  Abernathy  &  Howell,  for  defendant  in  error  cit- 
ing: Nolan  V.  Bull  (Ore.)  33  Pac.  983;  Nunez  v.  Daniel  (TJ.  S.) 
19  Wall.  560;  Smith  v.  Jenkins,  41  Fed.  101;  7  Cyc,  pp.  845-6-7, 
and  notes;  Sherley  v.  Burns  (Ky.)  58  S.  W.  691;  Nolle  v.  Paggi 
(Tex.)  16  S.  W.  932. 

Hayes,  J.  This  is  an  action  on  a  party  wall  contract, 
brought  by  defendant  in  error,  J.  F.  Smith,  plaintiff,  below,  against 
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plaintiff  in  error,  J.  R.  Hurford,  defendant  below.  Although  the 
contract  is  very  similar  in  its  form  to  a  promissory  note,  it  is 
not,  strictly  speaking,  a  promissory  note;  bnt  the  parties  have 
designated  it  as  a  note,  and  we  shall  refer  to  it  as  such.  In 
the  year  1901  the  firm  of  Beasley  &  Smith,  of  which  plaintiff  was 
a  member,  was  the  owner  of  lot  27,  in  block  24,  in  the  city  of 
Shawnee,  and  at  that  time  the  firm  of  Harris  &  Robbins  was  the 
owner  of  lot  28,  in  the  same  block,  lying  just  north  of  and  ad- 
jacent to  lot  27.  Beasley  &  Smith,  during  the  fall  of  1901,  built 
on  their  lot  27  a  brick  building.  In  constructing  the  building 
they  built  the  wall  next  to  lot  28  on  the  line  between  said  lot 
and  lot  27,  placing  one  half  of  the  width  of  the  wall  on  said  lot 
28  and  the  other  half  on  lot  27.  Harris  &  Robbins  entered  into 
a  contract  with  Beasley  &  Smith  whereby  they,  in  terms  very 
similar  to  the  terms  of  the  contract  hereinafter  set  out,  agreed 
to  pay  Beasley  &  Smith  at  the  time  therein  stipulated  for  a  one- 
half  interest  in  the  wall. 

In  1902  defendant  bought  from  Harris  &  Robbins  the  lot  No. 
28,  and  at  or  about  the  time  of  the  purchase  he  executed  and 
delivered  to  Beasley  &  Smith  the  following  note: 

"$233.75.  Shawnee,  Okla.,  April  26,  1902.  I  hereby  agree 
and  promise  to  pay  Beasley  &  Smith,  at  Shawnee,  0.  T.,  the  sura 
of  two  hundred  and  thirty-three  and  75/100  dollars,  for  one-half 
of  brick  wall,  16  feet  high  and  90  feet  long,  situated  on  line  of 
lots  Nos.  27  and  28,  facing  Beard  street,  in  Shawnee,  0.  T.  This 
note  becomes  due  and  payable  when  I  or  my  successors  take  pos- 
session of  or  join  to  the  above-described  wall,  and,  if  not  paid  at 
maturity,  I  agree  to  pay  10  per  cent,  interest  until  paid.  J.  R. 
Hurford." 

This  note  was  executed  to  Beasley  &  Smith  in  lieu  of  the 
note  theretofore  executed  to  them  by  Harris  &  Robbins  in  pay- 
ment for  their  interest  in  the  wall,  and  the  note  executed  by  them 
was  taken  up  by  the  note  or  contract  sued  upon  in  this  action. 
Defendant  afterwards  sold  the  lot  to  one  Wallace  Gillham,  who, 
on  October  22,  1903,  by  letter,  informed  Beasley  &  Smith  that  he 

Vol.  24—29 
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had  taken  possession  of  the  north  half  of  the  wall  situated  on  the 
line  between  lots  27  and  38.  Demand  was  thereupon  made  by 
Beasley  &  Smith  of  defendant  that  he  pay  the  note,  which  de- 
fendant refused  to  do.  Afterwards,  upon  dissolution  of  the  part- 
nership of  Beasley  &  Smith,  plaintiff.  Smith,  became  the  exclusive 
owner  of  this  note  or  contract,  and  is  now  the  sole  owner  of  the 
same. 

The  trial  in  the  lower  court  resulted  in  judgment  for  plain- 
tiff for  the  amount  of  the  note.  Defendant  seeks  by  this  proceed- 
ing to  reverse  the  judgment  of  the  trial  court  upon  two  conten- 
tions only:  First,  that  the  note  sued  upon  was  executed  without 
consideration;  and,  second,  that  the  suit  is  prematurely  brought, 
for  the  reason  that  the  note  or  contract  under  its  terms  has  not 
yet  matured. 

Defendant's  first  contention  is  without  merit.  While  the  ne- 
gotiations were  pending  between  him  and  Harris  &  Robbuis  for 
the  purchase  by  him  of  lot  28,  he  was  informed  by  Beasley  & 
Smith  that  they  held'  a  note  against  Harris  &  Robbins  for  a 
half  interest  in  the  wall,  and  that  until  said  note  was  paid  they 
held  the  partnership  wall.  When  defendant  purchased,  an  ar- 
rangement was  made  by  him  with  Beasley  &  Smith  whereby  he 
executed  the  note  in  controversy,  and  the  note  or  contract  given 
by  Harris  &  Robbins  to  Beasley  &  Smith  was  taken  up,  and  they 
were  released  from  obligation  thereunder.  This  alone  constitutes 
sufficient  consideration  to  support  this  contract.  The  satisfaction 
of  indebtedness  to  a  payee,  or  the  release  by  an  obligee  of  a  per- 
son who  is  an  obligor  in  a  contract,  is  sufficient  consideration  to 
support  a  note  or  new  contract  by  a  third  person.  Holm  v.  Sand- 
berg,  32  Minn.  427,  21  JST.  W.  416;  Carpenter  v.  Murphree  & 
Jones,  49  Ala.  84;  Meyers  v.  Van  Wagoner  ei  al.,  66  Mo.  116; 
Bainard  v.  Capelle,  31  Mo.  429.  Under  the  contract  from  Harris 
&  Robbins  to  Beasley  &  Smith,  Harris  &  Robbins  was  obligated 
upon  certain  contingencies  to  pay  Beasley  &  Smith  for.  one-half 
the  wall.  When  defendant  executed  his  contract  in  consideration 
thereof,  Beasley  &  Smith  released  their  claim  against  Harris  & 
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Bobbins.  Defendant  cannot  now  say  that  he  received  no  benefit 
from  the  contract  and  that  it  is  withont  consideration.  Corheti 
V.  Cochran,  3  Hill  (S.  C.)  41,  30  Am.  Dec.  348;  Riddle  v.  Eanna, 
25  Ala.  484;  Logan  v.  Lee,  10  Ark.  585;  Hoh  v.  Hanson.  115  Wis. 
236,  91  K  W.  663. 

The  merit  of  defendant'?  second  contention  depends  upon  the 
intention  of  the  parties  by  providing  in  the  instrument  sued  upon 
that  the  same  should  become  due  and  payable  when  the  maker 
thereof,  defendant  herein,  or  his  successors,  took  possession  of  or 
joined  to  the  party  wall.  In  order  to  arrive  at  the  intention  of 
the  parties  by  the  language  used  in  the  instrument,  it  is  necessary 
to  read  the  same  in  the  light  of  the  circumstances  surrounding 
the  transaction.  When  the  wall  was  built  by  Beasley  &  Smith  on 
the  line  of  lots  27  and  28,  Harris  &  Bobbins  then  had  upon  lot 
28  a  frame  building.  Beasley  &  Smith  desired  to  make  the  wall 
next  the  lot  of  Harris  &  Bobbins  a  party  wall,  and  they  obtained 
from  Harris  &  Bobbins  permission  to  construct  the  wall  equally 
in  width  upon  lots  27  and  28,  and  Harris  &  Bobbins  contracted  to 
pay  for  a  half  interest  in  the  wall  upon  certain  contingencies. 
This  contract  is  not  set  out  in  the  record,  nor  does  the  evidence 
fully  disclose  its  contents;  but  there  is  evidence  to  the  effect  that 
by  that  contract  Harris  &  Bobbins  agreed  to  pay  the  sum  of 
$233.75  for  a  half  interest  in  the  wall  when  they  used  the  wall. 
Nothing  in  connection  with  the  transaction  between  Harris  & 
Bobbins  and  Beasley  &  Smith  indicated  that  it  was  withiiv  the 
contemplation  of  the  parties  that  Harris  &  Bobbins  should  build 
upon  lot  28  at  any  time  in  the  near  future,  or  that  any  such  con- 
templation entered  into  the  inducement  to  Beasley  &  Smith  to 
build  the  wall  partly  upon  their  lot  and  partly  upon  the  lot  of 
Harris  &  Bobbins.  When  Harris  &  Bobbins  sold  the  lot  to  de- 
fendant, either  at  or  about  the  time  of  the  sale,  the  instrument 
sued  upon  was  executed  and  delivered  by  defendant  to  Beasley 
&  Smith  as  a  consideration  for  a  release  of  Harris  &  Bobbins 
upon  their  contract.     It  is  provided  in  the  note  that  it  shall  be- 


Digitized  by  CjOOQIC 


452      SUPREME  COURT  OF  OKLAHOMA. 

Hurford    v.    Smith. 

come  due  and  payable  when  the  maker  or  his  successors  sHall 
"take  possession  of  or  join  to'^  the  wall. 

The  intention  of  the  parties,  we  think,  in  using  the  language 
^'take  possession  of  or  join  to  the  wall"  was  to  provide  that  the 
note  should  become  due  and  payable  when  the  maker  thereof,  or 
his  successors,  used  the  wall,  either  by  joining  thereto  or  exer- 
cising other  control  over  the  same  to  the  extent  of  converting  it 
to  some  use  to  them,  and  it  was  not  their  intention  to  provide 
that  the  note  should  become  due  when  defendant  transferred  the 
property;  for,  if  such  had  been  their  intention,  language  appro- 
priate for  the  expression  of  such  intention  could  have  easily  been 
employed,  and  the  word  "successor"  in  this  clause  of  the  contract 
would  have  been  omitted.  The  wall  has  never  been  used  by  de- 
fendant or  by  his  successors.  The  improvements  on  lot  28  now 
stand  as  they  stood  when  the  wall  was  constructed.  Defendant 
has  conveyed  the  lot,  as  previously  stated,  to  one  Gillham,  and 
plaintiff  has  introduced  in  evidence  a  letter  from  Gillham  in 
which  he  states  that  he  has  taken  possession  of  the  wall;  and  this 
constitutes  the  only  evidence  in  the  record  relied  upon  by  plain- 
tiff as  showing  that  the  event  provided  for  in  the  contract  to  ma- 
ture it  has  occurred.  If  this  evidence  were  uncontroverted,  it 
would  be  insufficient  to  show  that  Gillham  has  taken  possession. 
All  the  evidence  is  to  the  effect  that  Gillham  has  done  nothing 
towards  joining  onto  the  wall,  or  toward  using  it  in  any  other 
resp^ect;  and  the  letter  introduced  and  relied  upon  as  showing 
that  he  has  taken  possession  would  be  ineffectual  for  that  purpose, 
in  the  absence  of  any  other  proof,  even  though  Gillham  had  done 
some  act  which  would  constitute  a  use  of  the  wall  by  him.  The 
letter,  at  most,  is  only  evidence  of  notice  to  plaintiff  that  Gillham 
lias  done  whatever  in  fact  he  has  done.  The  mere  statement  of 
Gillham  in  the  letter  that  he  has  taken  possession  is  not  evidence 
of  such  fact.  It  is  only  evidence  of  notice  to  plaintiff  of  such 
fact,  if  it  exists. 

Plaintiff  insists  that,  because  the  time  of  payment  of  the  ob- 
ligation is  indefinite,  it  becomes  due  in  a  reasonable  time,  and. 
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further,  that  since  the  fact  which  determines  its  maturity  is 
within  the  control  of  the  obligor,  the  sale  by  him  of  the  lot  would 
mature  it;  and  in  support  of  this  contention  he  cites  Sherley  v. 
Bums,  58  S.  W.  691,  22  Ky.  Law  Rep.  788,  and  Nolle  v.  Paggi, 
81  Tex.  201,  16  S.  W.  932,  13  L.  R.  A.  50.  The  difference  be- 
tween the  facts  of  these  cases  and  the  facts  in  the  case  at  bar  in 
our  opinion  renders  them  inapplicable.  In  Nolle  v.  Paggi  plaintiff 
erected  a  party  wall  between  himself  and  defendant  under  an 
agreement  that  defendant  "would  do  what  is  right  about  it  when 
he  desired  to  use  the  wall.*'  Defendant  sold  his  lot  without  ever 
using  the  wall.  His  vendee,  however,  immediately  built  upon  the 
lot  and  used  the  wall.  The  court  held  that,  although  defendant 
had  not  used  the  wall,  in  the  sense  of  building  thereto,  by  having 
conveyed  the  lot,  he  had  rendered  it  impossible  for  him  to  use  it 
in  that  sense,  but  that  he  had  derived  a  benefit  from  it  by  con- 
veying to  the  grantee  his  right  to  use  it,  and  that,  the  grantee 
having  used  it,  defendant  was  liable  on  his  contract.  In  that  case 
there  is  absent  from  the  contract  any  agreement  that  the  payment 
shall  be  made  when  the  ^'defendant  or  his  successor**  shall  use  the 
wall,  as  occurs  in  the  contract  in  the  case  at  bar,  and  a  further 
difference  that  his  successor  had  in  fact  used  the  wall. 

In  Sherley  v.  Bums  plaintiff  and  defendant  owned  adjoining 
lots,  upon  which  each  had  a  building.  At  her  special  instance 
and  request,  and  upon  the  agreement  of  defendant  to  repay  plain- 
tiff, when  she  erected  a  new  building,  one-half  the  cost  of  the 
party  jrall^  plaintiff  built  upon  the  line  between  the  lots  a  new 
party  wall.  Plaintiff  brought  suit  upon  this  agreement,  and  al- 
leged that  he  had  waited  more  than  a  reasonable  length  of  time 
for  defendant  to  build  a  new  building,  and  that  defendant  had 
refused  to  pay  for  her  interest  in  the  wall.  Defendant  had  built 
a  new  front  to  her  old  building  on  the  lot,  and  the  court,  in  hold- 
ing defendant  liable,  stated  that,  if  the  building  of  a  new  front  to 
her  house  was  not  the  building  of  a  new  house  within  the  mean- 
ing of  the  contract,  it  was  such  a  circumstance,  connected  with  the 
other  matters  surrounding  the  transaction,  as  showed  that  it  was 
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their  intention  that  she  should  build  within  a  reasonable  time,  and 
the  fact  that  she  had  in  part  reconsti-ucted  her  old  building  de- 
termined that  a  reasonable  time  had  elapsed.  These  facts  and 
circumstances  are  wholly  unlike  the  facts  and  circumstances  in 
the  case  at  bar. 

The  very  fact  that  it  has  been  provided  in  the  contract  that 
it  should  mature  only  when  the  maker  or  his  successors  should 
take  possession  of  the  wall,  or  join  thereto,  shows  clearly  that  it 
was  within  their  contemplation  that  the  maker  of  the  note  might 
not  want  to  use  the  wall  at  an  early  date,  and  probably  would  not 
use  it  while  he  was  the  owner  of  the  lot,  and  that  he  did  not 
thereby  desire  to  become  obligated  to  pay  for  the  wall  upon  the 
transfer  of  the  property,  and  that  it  was  their  intention  that  his 
obligation  should  mature  only  when  the  wall  was  used  by  him  or 
by  his  successors,  whether  they  be  heirs  or  grantees.  If  this  was 
not  the  intention  of  the  parties,  why  was  the  word  "succefc^sors" 
used  in  the  contract?  Any  other  construction  given  to  it  would 
render  this  word  meaningless.  This  contingency  has  never  trans- 
pired, and  we  are  therefore  of  the  opinion  that  the  instruraent 
sued  upon,  at  the  time  of  the  institution  of  this  suit,  had  not 
matured,  and  this  action,  for  that  reason,  cannot  be  maintained. 

The  judgment  of  the  trial  court  is  reversed. 

All  the  Justices  concur. 
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Clark  et  ah  v.  Barney  ei  al. 

No    95.     Opinion   Filed   July   13,   1909. 
C103   Pac.    598.) 

1.  QUAERE.  Quaere:  Is  a  marriage  under  the  common  law, 
without  a  celebration  or  solemnization  in  manner  provided  by 
our  statute,  permissible  under  the  laws  as  now  in  force  in  this 
jurisdiction  ? 

2.  MARRIAGE — Common-Law  Marriage— Presumptions.  A  mar- 
riage contracted  by  two  parties,  one  of  whom  had  a  living,  un- 
divorced  spouse,  which  was  known  by  both  parties  to  the  al- 
leged marriage  contract,  which  was  bigamous  and  criminal  in 
its  inceiption,  the  undivorced  spouse  dying  shortly  after  such 
bigamous  marriage,  and  said  relations  continuing  thereafter 
without  any  apparent  change  until  the  death  of  one  of  the 
parties  thereto,  there  Is  no  presumption  of  change  of  rela- 
tions, and  without  more  such  could  not  ripen  Into  a  common - 
law  marriage. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Pottawatomie  County;  B.  F.  BurwaU, 

Judge. 

Action  between  J.  E.  Clark  and  others  and  Charley  E.  Barney 
and  others.  From  the  judgment,  Charles  E.  Barney  and  such 
others  bring  error.    Affirmed. 

J.  H.  Woods,  for  plaintiffs  in  error. 

Cade  &  Stanwrd  and  J.  H.  Wahl,  for  defendants  in  error, 
citing:  Bishop  on  Marriage  and  Divorce  (4th  Ed.)  Vol.  1,  sees. 
506-7*;  Rose  v.  Rose,  67  Mich.  619;  Cartwright  v.  McOown  (111.) 
2  Am.  St.  Sep.  105;  Spencer  v.  Pollock  et  al  (Wis.)  17  L. 
R.  A.  848;  Rice  v.  Randlett  (Mass.)  6  N.  E.  Rep.  238;  Floyd  v. 
Calvert,  53  Miss.  37;  Appeal  of  Reading  Fire  Ins,  Co.  (Penn.)  57 
Am.  Rep.  448;  Badger  v.  Badger,  88  N.  Y.  S.  46;  Brinhley  v. 
BrinJcley,  50  N.  Y.  198;  Cunninghams  v.  Cunninghams,  2  Dow. 
483;  19  Ency.  Law.  (2nd  Ed.)  1206,  and  cases  cited  in  note  5; 
Williams  v.  Williams,  46  Wis.  464;  Collins  v.  Voorhees,  47  New 
Jersey  Equity,  315;  Voorhees  v.  Voorhees,  46  New  Jersey  Equity, 
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411;  Edelstein  v.  Brown  et  al.  (Tex.  Civ.  App.)   80  S.  W.  Rep. 
1027. 

Williams,  J.  The  only  question  essential  for  the  determin- 
ation of  this  case  is  whether  or  not  Elizabeth  A.  Barney  was  the 
lawful  wife  of  Joseph  A.  Barney  at  the  time  of  his  death.  This 
ease  was  tried  in  the  lower  court  upon  an  agreed  statement  of 
facts^  to  wit: 

^*(3)  That  Joseph  A.  Barney  and  Mrs.  E.  A.  Barney,  a  widow, 
were  legally  married  about  the  year  1880,  and  that  two  children 
were  bom  of  this  marriage  and  are  now  living  and  over  the  age 
of  21  years.     *     *     ♦ 

'^(5)  That  Mrs.  E.  A.  Barney,  nee  Clark,  and  Joseph  A. 
Barne}^,  separated  and  were  legally  divorced  at  Topeka,  Kan.,  on 
the  24th  day  of  January,  1884. 

^'(6)  That  after  Mrs.  E.  A.  Barney  was  divorced  from  Joseph 
A.  Barney,  said  Joseph  A.  Barney  married  Mrs.  Margaret  Fensky 
in  North  Topeka,  Kan.,  on  the  5th  day  of  February,  1885,  and 
to  this  marriage  two  children,  Gei-trude  and  Augusta  Barney, 
were  born,  and  they  are  now  living  and  of  lawful  age. 

"(7)  That  after  Gertrude  and  Augusta  Barney  were  bom 
Joseph  A.  Barney  and  Mrs.  Margaret  Barney,  nee  Fensky,  separ- 
ated but  were  never  divorced. 

"(8)  That  some  time  prior  to  the  12th  day  of  June,  1890, 
an  action  for  divorce  was  begun  by  said  Margaret  Barney,  against 
said  Joseph  A.  Barney  in  the  district  court  of  Shawnee  county, 
Kan.  That  said  action  was  dismissed  by  the  plaintiff  on  the  12th 
day  of  January,  1890. 

'^(9)  That  said  Joseph  A.  Bamey,  Mrs.  E.  A.  Barney,  and 
Mrs.  Margaret  Bamey  were  living  in  said  Topeka,  Shawnee 
county,  Kan.,  at  the  time  the  last-named  action  for  divorce  was 
begun  and  dismissed. 

''(10)  That  on  the  22d  day  of  August,  1894,  said  Joseph  A. 
Barney  and  Mrs.  E.  A.  Barney,  who  had  therefore  been  legally 
divorced  as  above  stated,  were  remarried  at  Oklahoma  City, 
Okla.,  and  of  this  marriage  no  children  were  born. 

''(11)  That  at  the  time  said  Joseph  A.  Barney  and  E.  A. 
Barney  were  so  remarried  at  Oklahoma  City,  the  said  Margaret 
Barney  was  living  at  Topeka,   Kan.,  and  undivorced  from  said 
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J.  A.  Barney,  and  that  said  Joseph  A.  Barney  and  Mrs.  E.  A. 
Barney  knew  she  was  then  so  living  at  Topeka,  Kan. 

''(12)  That  the  said  Margaret  Barney,  nee  Fensky,  died  at 
Topeka,  Kan.,  on  the  14th  day  of  October,  1894,  and  that  im- 
mediately thereafter  said  Joseph  A.  Barney  and  Mrs.  E.  A.  Bar- 
ney learned  and  knew  of  the  death. 

"(13)  That  at  the  time  of  the  remarriage  of  the  said  Joseph 
\.  Barney  and  E.  A.  Barney,  and  for  some  time  prior  thereto,  to 
wit,  from  September  22,  1891,  the  said  Joseph  A.  Barney  was 
living  upon  and  occupying  a  homestead  claim  near  the  city  of 
Shawnee;  the  said  land  being  involved  in  this  distribution.  That 
immediately  after  said  marriage  he  and  Mrs.  E.  A.  Barney  went 
to  said  homestead  claim  and  commenced  housekeeping  thereon, 
and  from  that  time  on  lived  together  on  said  claim,  openly  and 
publicly,  as  husband  and  wife,  and  held  themselves  out  to  all 
neighbors  and  friends  as  husband  and  wife,  and  were  treated  and 
recognized  by  all  neighbors  and  friends  coming  in  contact  with 
them  as  husband  and  wife,  and  that  condition  continued  until 
the  death  of  said  Joseph  A.  Barney,  on  or  about  the  15th  day  of 
October,  1900,  and  that  Mrs.  E.  A.  Barney  survived  him  and  died 
a  short  time  thereafter  leaving  said  children  surviving  her,  but 
no  husband.'' 

It  is  insisted  by  the  plaintiffs  in  error  that  under  the  agreed 
facts  a  common-law  marriage  was  consummated  between  said 
parties.  In  the  case  of  Reaves  v.  Reaves,  15  Okla.  243,  82  Pac. 
490,  2  L.  R.  A.   (N.  S.)   353,  the  court  said: 

"Under  this  -finding  of  fact  it  is  apparent  that  on  the  25th 
day  of  June,  1890,  the  defendant  in  error.  Prances  A.  Reaves, 
and  the  deceased,  H.  H.  Reaves,  both  being  parties  capable  of 
performing  a  marriage  contract,  entered  into  an  agreement  where- 
by they  were  to  be  husband  and  wife  to  each  other,  and  did  im- 
mediately begin  living  together  and  cohabiting  with  each  other  as 
married  persons." 

In  that  case,  certain  laws  of  the  state  of  Nebraska  in  force 
in  the  territory  of  Oklahoma  applying,  it  was  held  that  a  common- 
law  marriage  was  valid.  As  the  question  is  not  discussed  in  the 
briefs  of  counsel  as  to  whether  or  not  a  common-law  marriage 
was  permissible  under  the  laws  of  the  territory  of  Oklahoma,  as 
the  same  were  in  force  from  August  22,  1894,  to  October  15,  1900, 
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for  the  purpose  of  this  ease  it  is  assumed,  without  expressly  pass- 
ing upon  the  question,  that  such  a  marriage  would  have  been 
valid.  Counsel  for  plaintiffs  in  error  have  cited  us  to  a  great 
number  of  cases,  to  the  effect  that  there  is  a  presumption  that  by 
contracting  the  second  marriage  the  parties  desired  matrimony, 
and  not  an  illicit  relation,  and  therefore  their  consent  to  matri- 
mony continued  after  the  removal  of  the  disability;  but  in  thesQ 
cases  the  parties  entered  into  the  marriage  contract  in  good  faith, 
and  such  contract,  though  being  void,  having  been  made  in  good 
faith,  when  that  obstacle  or  impediment  was  removed,  the  same 
1  elation  being  continued,  the  presumption  of  good  faith  continued 
with  it,  and  it  ripened  into  a  common-law  marriage. 

It  seems  to  be  the  rule,  where  common-law  marriages  are  per- 
missible, that,  although  no  subsequent  marriage  ceremony  is  per- 
formed, the  pai-ties  having  previously,  under  the  forms  of  law 
evidencing  the  contract  of  marriage,  assumed  that  relation  in 
good  faith  and  innocent  of  any  wilful  intention  to  commit  wrong, 
believing  that  the  contract  of  marriage  was  valid,  and  having 
continued  that  relation  in  good  faith  for  a  long  period  after  it 
could  have  been  legally  assumed,  the  presumption  arises  that 
thereby  they  intended  and  meant  marriage,  mutually  consenting 
to  a  contract  of  that  character.  Williams  v.  State,  44  Ala.  24; 
Pool  V.  People,  24  Colo.  510,  62  Pac.  1025,  65  Am.  St.  Rep.  245; 
Gordon  v.  Gordon,  141  111.  160,  30  N.  E.  446,  .21  L.  R.  A.  387; 
33  Am.  St.  Rep.  294;  Cartright  v.  McCown,  121  111.  388,  12  N. 
E.  737,  2  Am.  St.  Rep.  105 ;  Harris  et  al.  v.  Harris  et  al,  85  Ky. 
49,  2  S.  W.  549;  Rose  v.  Rose,  67  Mich.  619,  35  N.  W.  802; 
Voorhees  v.  Voorhees  et  al,,  46  "N,  J.  Eq.  411,  19  Atl.  172,  19  Am. 
St.  Rep.  404,  dissenting  opinion  by  Judge  Garrison,  47  N".  J.  Eq. 
315,  20  Atl.  676,  14  L.  R.  A.  364,  24  Am.  St.  Rep.  412;  Petit  v. 
Petit,  105  App.  Div.  312,  93  N.  Y.  Supp.  1001;  In  re  Reading 
Fire  Ins,  '£  Trust  Co,,  113  Pa.  204,  6  Atl.-  60,  57  Am.  Rep  449^; 
Henry  et  al.  v.  Taylor,  16  S.  D.  424,  93  N.  W.  641 ;  Spencer  v. 
Pollock  et  al,  83  Wis.  215,  53  N.  W.  490,  17  L.  R.  A.  848; 
WUliams  v.  Williams,  46  Wis.  465,  1  N.  W.  98,  32  Am.  Rep.  722; 
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Cunninghams  v.  Cunninghams,  2  Dow.  483,  House  of  Lords,  Book 
3,  p.  483,  3  Eng.  Kep.     (Full  Reprint)  939. 

In  this  case  it  appears  from  paragraph  11  of  the  agreed  facts 
that,  when  the  alleged  second  marriage  took  place  at  Oklahoma 
City,  the  said  Margaret  Barney  was  then  living  at  Topeka,  Kan., 
undivorced  from  the  said  Joseph  A.  Barney,  and  that  he  and  the 
said  Elizabeth  A.  Barney  knew  that  she  was  so  living  at  Topeka, 
Kan.  Under  said  admission  the  parties  knew  that  they  had  not 
the  capacity  to  consummate  a  marriage  contract,  and  when  they 
assumed  such  relations  they  knew  it  was  unlawful  and  adulter- 
ous; nothing  being  bona  fide.  And  whilst  it  is  the  policy  of  the 
law  to  encourage  legitimacy,  yet,  in  order  to  do  so,  it  will  not 
encourage  licentiousness.  This  relation  rn  its  inception  being 
bigamous  and  adulterous,  after  the  death  of  the  said  Margaret 
Barney  there  is  no  presumption  of  a  change  of  relation,  and  if 
there  was  such  a  change  it  must  expressly  appear  by  proof,  to 
place  the  parties  in  the  eyes  of  the  law  in  a  lawful  relation. 
Common-law  marriage  grows  out  of  good  faith,  honest  intentions, 
and  proper  purposes,  and  if  wilful  bigamous  relations,  after  the 
death  of  the  party  who  has  been  wronged  by  the  other  spouse,  are 
to  ripen  per  se  by  the  continuance  of  such  cohabitation,  without 
any  perceptible  change  in  the  manner  of  such  relations,  into  a 
common-law  marriage  in  order  to  put  the  seal  of  legitimacy  upon 
such  cohabitation,  it  would  tend  to  put  a  premium  upon  the 
disregard  of  marital  relations,  rather  than  the  ukase  of  the  law 
against  it. 

The  judgment  of  the  lower  court  is  aflRrmed. 

All  the  Justices  concur. 
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Amekican  Jobbing  Ass'n  v.  James. 

No.   88.     Opinion  tFlled   July   13,   1909. 
(103    Pac.    670.) 

1.  CONTRACTS — Requisites  and  Validity — Questions  for  Court. 
Where  the  transaction  between  two  parties  consists  entirely 
of  letters  and  tele^rrams,  it  is  for  the  court  to  determine 
whether  such  correspondence  constitutes  a  contract,  and  where 
such  correspondence  contains  no  technical  words  or  terms  of 
art,  and  the  effect  thereof  depends  merely  upon  the  construction 
and  meaning:  of  the  instrument,  and  not  upon  extrinsic  facts 
and  circumstances,  such  construction  and  interpretation  are 
wholly  for  the  court 

2.  ESTOPPEL— Pleading  in  Avoidance  of  Defense.  In  an  action 
on  a  contract,  defendant  answered  that  a,  material  condition  of 
the  contract  had  been  broken,  and  that  the  rights  of  the  plain- 
tiff thereunder  had  been  forfeited.  Plaintiff  replied  as  to  this 
issue  .by  general  denial.  Upon  trial  testimony  was  admitted, 
over  the  objection  of  defendant,  tending  to  show  that  defend- 
ant had  waived  the  conditions  alleged  to  have  been  broken  by 
plaintiff,  by  which  he  was  estopped  from  taking  advantage  of 
the  forfeiture,  and  the  court  on  such  evidence  instructed  the 
Jury  upon  the  question  of  waiver.  Heldy  that  such  evidence 
and  the  instruction  based  thereon  were  not  within  the  issues 
formed  tov  the  pleadings  and  should  have  been  excluded. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Bryan  County;  Malcolm  E.  Rosser, 

Judge. 

Action  by  E.  D.  James  against  the  American  Jobbing  Asso- 
ciation, or  Williard  D.  Main.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed  and  remanded. 

This  proceeding  in  error  is  brought  from  a  judgment  of  the 
district  court  of  Bryan  county  in  an  action  wherein  defendant  in 
error,  hereafter  called  ^'plaintiff,"  seeks  to  recover  against  plain- 
tiff in  error,  hereafter  called  "defendant,"  on  an  agency  con- 
tract. On  November  19,  1904,  plaintiff  entered  into  a  contract 
with  defendant,  whereby  he  undertook  and  agreed  to  act  as  travel- 
ing salesman  for  defendant,  for  which  he  was  to  receive  as  com- 
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pensation  commissions  on  his  sales.  The  commissions  received  by 
him  were  to  be  graded  according  to  the  character  of  the  sale  and 
the  rating  of  the  buyer,  and  such  commissions  were  divided  into 
seven  classes,  which  are  designated  in  the  contract  as  "classes  A, 
B,  C,  D,  E,  F,  and  G."  The  commission  on  these  classes  ranged 
from  5  to  20  per  cent.  .  The  contract  provided  as  to  class  F  as 
follows : 

''On  all  mail  orders  received  by  first  party  [defendant]  from 
customers  of  second  party  [plaintiff]  herein,  which  orders  have 
been  accepted  by  the  first  party  herein  and  have  been  settled  for 
in  cash  or  by  purchaser's  notes,  the  said  first  party  agrees  to.  pay 
to  the  said  second  party  a  commission  of  5  per  cent.,  and  the  said 
first  party  herein  hereby  guarantees  to  the  said  second  party  that 
his  commission  on  such  mail  orders  received  and  accepted  by  the 
first  party  shall  amount  to  not  less  than  $500.00  during  twelve 
months  actual,  continuous  employment  of  the  second  party  herein 
under  the  terms  and  conditions  herein  of  this  contract.  And  it 
is  hereby  agreed  by  the  parties  herein  that  no  part  of  tlie  commis- 
sion on  mail  orders  received,  accepted  and  settled  for  shall  be- 
come due  and  payable  to  the  said  second  party  until  he  nas  acted 
continuously  in  the  employment  of  the  first  party  herein  and  com- 
plied with  the  terms  and  conditions  of  this  contract  for  a  period 
of  twelve  consecutive  months." 

This  clause  of  the  contract  is  the  basis  of  this  action.  The 
contract  further  provides: 

'The  second  party  herein  agrees  to  furnish  the  first  party 
with  a  written  report  every  Saturday  night  during  the  time  of 
hig  employment  which  report  shall  contain  the  name  of  each 
town  covered  by  him  during  the  week,  the  names  of  the  merchant-^ 
from  whom  he  solicited  but  did  not  receive  orders,  and  the  date 
of  said  solicitation,  giving  fully  the  reason  for  his  failure  to  re- 
ceive an  order,  also  itemized  account  of  amount  paid  out  for  ex- 
penses, including  railway  and  bus  fares,  hotel  and  livery  hire." 

Immediately  upon  the  execution  of  this  contract,  plaintiff 
entered  into  and  continued  in  the  employment  of  the  defendant 
for  more  than  12  months.  For  a  period  of  25  weeks  immediately 
after  entering  into  the  employment  of  the  defendant,  plaintiff 
made  weekly  reports  as  agreed  in  the  contract;  but  said  report? 
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did  not  in  all  respects  comply  with  the  terms  of  the  contract,  in 
chat  he  failed  to  give  the  names  of  the  merchants  from  \rtiom  ne 
had  solicited  and  had  failed  to  receive  orders,  and  the  date  of 
such  solicitation,  and  failed  to  give  the  r'^nannR  for  his  failure 
to  receive  orders  from  such  merchants;  but  defendant  made  no 
objection  to*  these  defects  in  the  reports  or  to  any  other  matter 
relative  to  the  reports.  Such  reports  were  made  upon  blanks  fur- 
nished by  defendant  to  plaintiff;  but,  after  the  expiration  of  25 
weeks,  defendant  ceased  sending  blanks  to  plaintiff,  and  no  fur- 
ther reports  were  made.  The  contract  also  provides  as  follows: 
^'As  soon  as  the  second  party  proves  his  ability  and  qualifications 
as  a  salesman  by  taking  orders  on  the  regular  order  blank  furnished 
by  the  first  party  herein,  amounting  to  $5,000.00  from  responsible 
merchants,  who  are,  by  the  first  party  herein  deemed  worthy  of 
the  credit  therein  extended  to  them  by  the  second  party,  the  said 
first  party  hereby  agrees  that  in  addition  to  the  commission  al- 
lowed said  second  party  as  provided  in  the  above  paragraphs  a, 
b,  c,  d,  e,  and  f,  it  will  pay  an  additional  commission  of  2  per 
cent,  on  all  orders  in  excess  of  the  said  $5,000.00  taken  by  said 
second  party  in  accordance  with  the  terms  of  this  contract.^' 

On  June  6,  1905,  following  the  execution  of  the  contract  in 
the  preceding  Xovember,  defendant  wrote  plaintiff  a  letter,  which 
in  part  reads  as  follows: 

"You  have  now  passed  the  $5,000.00  mark  and  as  per  your 
contract  you  are  entitled  now  to  2  per  cent,  more  commission  on 
all  orders.  For  fear  you  have  misplaced  your  contract,  we  inclose 
one  herewith  and  will  state  that  if  you  prefer  straight  16  per 
cent,  on  all  future  orders  in  lieu  of  the  commission  set  forth  in 
your  contract  we  will  be  pleased  to  make  the  change  for  you, 
but  if  you  prefer  going  on  on  the  same  terms  as  set  forth  in 
your  contract,  to  the  end  of  the  year,  we  are  willing  that  you 
should  do  so." 

To  this  letter  plaintiff  on  June  14,  1905,  replied  by  letter  in 
in  part  reads  as  follows: 

"I  have  gotten  a  start  out  here  and  will  be  sending  in  some 
of  the  best  business  now  of  either  Mr.  Campbell  or  any  of  the 
rest  now,  and  I  will  take  the  16  per  cent,  on  all  business  for 
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think  that  will  be  best  for  me  and  that  is  fair  enough  profit  and 
I  can  make  some  nice  money  out  of  that  for  you  and  me.^^ 

After  this  plaintiff  was  allowed  upon  the  books  of  defend- 
ant and  was  paid  16  per  cent,  on  all  orders  sent  in  by  him.  On 
September  26th  defendant  again  wrote  plaintiff  as  follows: 

"In  answer  to  your  communication  of  September  24th,  I 
wired  you  to-day  as  follows:  'We  will  send  you  thirty-five  dol- 
lars a  week  to  be  expended  in  actual  expenses  in  taking  orders,  to 
be  deducted  from  your  commission.  Send  Sunday  address  each 
week.  If  work  steadily  will  soon  get  ahead.  Will  allow  hereafter 
tweniy  per  cent,  straight  on  accepted  settled  orders.*  I  mean  by 
this  that  the  American  Jobbing  Association  will  hereafter  pay 
you  20  per  cent,  p/^raight  on  orders  which  are  accepted,  shipped 
and  settled  for  by  the  customer  as  provided  in  the  order,  instead 
of  16  per  cent,  as  heretofore  paid  you,  and  they  will  advance  you 
$35.00  a  week  for  expenses  only,  as  long  as  you  keep  steadily  at 
work  and  take  no  less  than  one  good  order  a  week,  and  as  soon 
as  you  get  in  orders  enough  which  are  shipped,  we  will  let  you 
draw  commissions  after  first  deduiCting  from  the  amount  due 
you  the  $35.00  a  week  advanced." 

.  This  proposition  was  accepted  by  plaintiff,  and  after  this  date 
he  was  allowed  on  the  books  of  defendant  and  was  paid  20  per 
cent,  on  all  orders  sent  in  by  him.  The  evidence  neither  of 
plaintiff  nor  defendant  discloses  whether  defendant  ever  received 
any  mail  orders  from  the  customers  of  plaintiff.  He  was  ijever 
allowed  upon  the  books  of  defendant  nor  paid  any  commission  on 
such  orders.  Plaintiff  does  not  attempt  to  show  what  the  commis- 
sions on  such  orders  would  amount  to,  but  by  this  action  seeks  to 
recover  on  that  clause  of  the  contract  previously  quoted  which 
guarantees  to  him  that  his  commission  on  such  orders  received 
and  accepted  by  defendant  shall  amount  to  not  less  than  $500 
during  12  months*  actual,  continuous  employment  under  the  terms 
and  conditions  of  the  contract. 

One  of  defendant's  defenses  is  that  the  correspondence  be- 
tween them  by  means  of  letters  and  telegi-ams  had  the  effect  to 
create  a  new  contract  between  them  and  to  supersede  the  con- 
tract originally  executed,  and  thereby  eliminated  that  section  of 
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the  contract  upon  which  plaintiff  depends  for  recovery  in  this 
action.  The  court  instructed  the  jury  that  the  effect  of  these  let- 
ters was  only  to  change  the  rate  of  commission  after  plaintiff  had 
procured  $5,000  of  orders  which  had  been  accepted  by  defendant 
from  the  per  cent,  allowed  on  the  respective  classes  to  a  flat  rate 
of  16  per  cent,  on  all  orders,  regardless  of  class;  in  other  words, 
that  these  letters  simply  changed  the  commission  to  a  rate  of  16 
per  cent,  at  first,  and  afterwards  to  20  per  cent.,  and  left  the 
guaranty  of  $500  if  plaintiff  complied  with  the  terms  and  con- 
ditions of  the  contract  unaffected.  To  this  instruction  defend- 
ant excepted  and  of  it  complains  here. 

A,  H,  Ferguson  and  C,  C,  Haicheti,  for  plaintiff  in  error, 
citing:  Chapman  v.  Railway  Co.  (Mo.)  48  S.  W.  646;  Carp  -;. 
Insurance  Co.  (Mo.)  79  S.  W.  757;  Insurance  Co.  v.  Thorp.  48 
Kan.  239 ;  Insurance  Co.  v.  Johnson,  47  Kan.  1 :  8  Enc.  P.  &  T*. 
10;  16  Cyc.  808,  809. 

W.  E.  UUerbacl'  and  V.  B.  Hayes,  for  defendant  in  error. 

Hayes,  J.  (after  stating  the  facts  as  above).  The  original 
contract  was  in  writing  and  was  signed  by  both  parties.  All 
transactions  between  defendant  and  plaintiff  since  the  execution 
of  the  contract  have  been  by  means  of  letters  and  telegrams.  No 
oral  communication  has  occurred  between  them.  The  defendant's 
first  contention,  that  the  question  whether  the  correspondence  be- 
tween them  constituted  a  contract  independent  of  the  original 
,<jontract,  and  superseded  it,  and  that  the  con^ruction  of  thp 
same  should  have  been  submitted  to  the  jury,  is  without  merit. 
Where  the  transaction  between  two  parties  consists  wholly  of  let- 
ters and  telegrams,  it  is  for  the  court  to  determine  whether  such 
correspondence  constitutes  a  contract.  Lea  &  Beaman  v.  Henry, 
56  Iowa,  662,  10  X.  W.  243 ;  Ranmey  v.  Higby.  5  Wis.  62. 
The  construction  and  interpretation  of  a  contract  made  en- 
tirely by  letters  and  telegrams,  where  they  contain  no  technical 
words  or  terms  of  art,  and  their  effect  depends  merely  upon 
the    construction    and    meaning    of    the    instruments,    and    not 
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upon  extrinsic  facts  and  circumstances,  are  wholly  for  the 
court,  and  a  submission,  under  such  circumstances,  of  such 
question  to  the  jury,  would  be  error.  Falls  Wire  Mfg.  Co,  v, 
Srodericli'  et  al.,  12  Mo.  App.  378;  Van  Yalkenhurg  et  ah  v. 
Rogers,  18  Mich.  180;  Ooddard  v.  Foster,  17  Wall.  123,  21  L.  Ed. 
589.  And  this  rule  obtains  although  the  language  of  the  corre- 
spondence is  obscure  and  inconsistent  in  its  different  parts,  mak- 
ing it  difficult  to  understand.     Riissel  v.  Arthur,  17  S.  C.  477. 

Nor  do  we  think  the  trial  court  erred  in  construing  the  effect 
of  the  correspondence  between  plaintiff  and  defendant  as  being 
a  modification  of  the  original  contract  to  the  extent  that  it 
changed  the  rates  of  commission,  but  that  it  did  not  in  any  man- 
ner otherwise  effect  the  terms  of  the  contract  or  supersede  it.  In 
the  letter  of  June  6th,  defendant  states  that  plaintiff  had  reached 
the  $5,000  mark,  and,  under  the  contract,  that  he  was  entitled 
to  2  per  cent,  more  commission  on  all  future  orders.  At  this 
time,  under  the  provision  of  the  contract,  the  commission  on 
each  class  of  orders  would  have  been  increased  2  per  cent,  and 
the  rates  of  commission  would  have  ranged  from  7  per  cent,  to  22 
per  cent.  Plaintiff  states  in  his  letter  that,  if  defendant  preferred 
a  straight  16  per  cent,  rate  on  all  future  orders  in  lieu  of  the 
commission  set  forth  in  the  contract,  he  would  be  pleased  to 
make  the  change  for  him.  The  language  used  by  him  is  that 
the  straight  16  per  cent,  will  be  allowed  in  lieu  of  the  commission 
set  forth  in  the  contract,  not  in  lieu  of  the  terms  and  agreements 
of  the  entire  contract;  nor  did  he  state,  if  plaintiff  desired  to 
make  a  new  contract  providing  a  flat  rate  of  16  per  cent,  on  all 
orders,  that  such  contract  would  be  made  by  defendant  in  lieu 
of  the  original  contract.  The  clear  import  of  the  language  ap- 
pears to  us  to  be  that  by  this  letter  defendant  proposed  to  sub- 
stitute for  the  graduated  scale  of  commissions  on  the  various 
classes  or  orders,  ranging  from  7  to  22  per  cent.,  a  uniform  rate 
of  16  per  cent.,  and  that  such  was  the  intention  of  defendant  in 
accepting  the  proposition.     There  is  nothing  in  the  correspond- 
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ence  to  indicate  that  the  contract  was  to  be  abandoned  or  its 
terms  changed  in  any  other  respect. 

A  second  defense  relied  upon  by  defendant  was  that  plain- 
tiff had  failed  to  comply  with  the  terms  and  conditions  of  hi? 
contract,  in  that  he  failed  to  make  weekly  reports  as  provided 
therein.  Upon  this  defense  the  court  instructed  the  jury  tliat 
plaintiff  had  not  complied  with  the  terms  of  the  contract  and  had 
given  it  no  concern,  but  if  they  should  find  from  the  evidence 
that  for  a  considerable  length  of  time  plaintiff  furnished  reports 
upon  blanks  that  had  been  previously  furnished  him  by  defend- 
ant, and  that  the  reports  complied  with  the  terms  and  conditions 
of  the  contract,  and  that  afterwards  the  company  refused  or 
failed  to  furnish  him  with  any  more  blanks  for  the  purpose  of 
making  these  reports,  and  for  that  reason  he  made  no  further  re- 
ports, then  they  might  find  from  that  fact  that  the  company  had 
waived  that  part  of  the  contract.  He  also  instructed  them  that, 
although  the  reports  made  by  plaintiff  did  not  comply  with  the 
terms  and  conditions  of  the  contract,  in  that  they  failed  to  give 
the  names  of  the  merchants  to  whom  he  did  not  sell  goods  and 
the  reason  he  did  not  sell  them,  if  they  found  that  the  reports 
were  received  by  the  company  without  objection  as  to  the  manner 
in  which  they  were^  made  out  or  as  to  their  contents,  the  jury 
was  at  liberty  from  these  circumstances  to  find  that  the  defend- 
ant waived  the  terms  and  conditions  of  the  contract  to  that  ex- 
tent. Defendant's  letter  of  September  26th  changed  the  uniform 
rate  of  16  per  cent,  on  all  orders  to  a  uniform  rate  of  20  per  cent. 
No  other  change  in  the  contract  is  made  by  this  letter.  Other 
matters  are  referred  to  and  insisted  upon ;  but  such  matters  are  pro- 
visions of  the  original  contract.  Plaintiff,  in  his  petition,  alleges 
the  execution  of  the  original  contract  and  avers  a  full  perform- 
ance by  him  of  the  terms  and  conditions  therein  for  a  period 
greater  than  12  months.  Defendant  by  his  answer  admits  the 
execution  of  the  contract;  but,  in  addition  to  alleging  that  the 
same  had  been  superseded  by  subsequent  contracts,  he  denies  that 
.the  original  contract  had  been  fully  performed  by  plaintiff.     He 
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further  avers  matter  constituting  a  counterclaim  against  plaintiflE. 
To  this  answer  plaintiflf  replied,  den3ring  the  allegations  consti- 
tuting the  counterclaim,  and  also  denying  that  he  had  in  any  way 
breached  the  contract.  The  uncontroverted  evidence  is.  however, 
that  plaintiff  did  not  fully  perform  the  terms  and  conditions  of 
the  contract  requiring  him  to  make  weekly  reports  to  the  de- 
fendant. Over  the  objection  of  the  defendant,  he  was  permitted 
to  introduce  evidence  tending  to  show  that  defendant  had  waived 
this  condition  of  the  contract,  and  the  court  instructed  the  jury 
that,  if  they  found  certain  facts,  they  were  at  liberty  to  find 
that  defendant  had  waived  the  terms  of  the  contract  requiring  the 
weekly  reports.  This  action  of  the  court  was  error.  Under  our 
Code,  the  facts  relied  upon  as  a  ground  of  action  or  defense  must 
be  clearly  and  concisely  stated  in  the  pleadings,  so  that  the  op- 
posite party  may  not  be  taken  by  surprise  upon  the  trial.  The 
new  matter  introduced  to  establish  the  waiver  by  which  defend- 
ant would  be  estopped  from  claiming  a  forfeiture  of  the  contract 
by  reason  of  the  violation  thereof  was  not  put  in  issue  by  the 
pleadings  and  evidence  to  sustain  the  same,  and  the  instruction 
of  the  court  based  thereon  is  unwarranted  under  the  pleadings 
as  they  now  exist.  A  waiver  cannot  be  proved  unless  it  is  within 
the  issues  made  by  the  pleadings,  and,  where  facts  constituting 
a  waiver  are  relied  upon  as  an  estoppel,  they  must  be  especially 
pleaded.  Dwelling-House  Ins.  Co.  v.  Johnson  et  d.,  47  Kan.  1, 
27  Pac.  100;  Western  Home  Ins.  Co.  v.  Thorp,  48  Kan.  239,  28 
Pac.  991.  If  plaintiff  desires  to  present  the  issue  of  waiver  as 
part  of  his  cause  of  action,  he  should  amend  his  pleadings  ac- 
cordingly. 

For  this  error,  the  judgment  is  reversed,  and  the  cause  re- 
manded. 

Dunn  and  Turner,  JJ.,  concur;  Kane,  C.  J.,  not  sitting; 
Williams,  J.,  disqualified  and  not  sitting. 
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Johnson  v.  Acme  Harvesting  Mach.  Co. 

No.   68.     Opinion   Filed   July   13.   1909. 
(103   Pac.    638.) 

1.  BILLS  AND  NOTES — Assignment — Counterclaim...  A  subsequent 
holder  and  owner  of  a  non-negotiable  promissory'  note  is  not 
liable  to  the  maker  thereof  for  damages  sustained  as  the  re- 
sult of  an  Independent  and  separate  contract  between  the  orig- 
inal payee  and  maker  of  such  note,  where  such  liability  had  in 
no  way  'become  attached  to  the  note  while  the  same  was  yet 
in  the  hands  of  the  origrinal  payee. 

2.  SET-OFF  AND  COUNTERCLAIM— Test  of  Validity.  The 
validity  of  a  counterclaim  is  to  be  determined  bv  the  inquiry 
whether  or  not  the  substance  of  the  facts  stated  wou'd  con- 
stitute a  cause  of  action  on  behalf  of  the  defendant  against 
the  plaintiff,  if  the  plaintiff  had  not  sued  the  defendant. 

3.  JUSTICES  OF  THE  PEACE— Answer— Effect.  Although  in  jus- 
tice court  practice  the  defendant  is  not  required  to  file  an  an- 
swer, if  he  does  so  it  will  limit  the  issues  as  under  the  ordinary 
rules  of  pleading. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Payne  County;  L,  M.  Poe,  Judge. 

Action  by  the  Acme  Harvesting  Machine  Company  against  E. 
N.  Johnson.  Judgment  for  plaintiff,  and  defendant  brings  error. 
AflSrmed. 

George  P.  Vhl,  for  plaintiff  in  error. 

C.  L.  Burdick  and  J,  W,  Reece,  for  defendant  in  error,  cit- 
ing: Boyal  Fraternal  Union  v.  Crosier,  70  Kan.  85;  Sheldon  v. 
Middleton,  10  Iowa,  17. 

Dunn,  J.  The  Acme  Harvesting  Machine  Company  on  the 
12th  day  of  January,  1907,  filed  its  bill  of  particulars  in  the  pro- 
bate court  of  Payne  county,  against  E.  X.  Johnson,  praying 
judgment  on  the  following  note: 

''$20.00.  Stillwater,  Aug.  26,  1904.  On  or  before  the  Ist 
day  of  October,  1905,  for  value  received,  I  promise  to  pay  to  the 
Acme  Harvester  Company   (terminal  station)   Peoria.  Illinois,  at 
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Stillwater,  the  sum  of  twenty  dollars,  with  interest  until  paid  at  6  per 
cent,  from  date  until  due,  ten  per  cent,  per  annum  thereafter  until 
paid.  It  is  expressly  agreed  that  the  title  to  the  Acme  mower  machine 
for  which  this  note  is  given  shall  not  pass  from  the  Acme  Harvester 
Company  until  this  note  and  all  other  notes  given  for  the  pur- 
chase price  of  said  machine  shall  be  paid  in  full.  If  default  is 
made  in  the  payment  of  any  note  or  the  machine  is  levied  upon,  or 
undersigned  attempts  to  sell  or  remove  same,  then  said  companv 
may  declare  all  notes  due,  take  possession  of  said  machine  and  sell  it 
at  public  auction  or  private  sale.  In  consideration  of  the  use  of 
said  machine,  I  agree  to  pay  any  balance  remaining  unpaid  after 
proceeds  are  applied.  The  indorsers,  sureties  and  guarantors  sev- 
erally waive  presentment  for  payment,  protest,  notice  or  nonpay- 
ment and  diligence  and  agree  that  the  time  of  payment  may  be 
extended  without  affecting  their  liability.     E.  N.  Johnson." 

To  this  bill  of  particulars  the  defendant  filed  an  answer,  in 
which  no  denial  of  the  execution  and  delivery  of  the  note  in  suit 
is  contained  and  no  denial  of  full  consideration  therefor,  but 
which  set  up  in  effect  that  the  defendant  executed  a  note  of  this 
character  to  the  Acme  Harvester  Company,  and  that  on  or  about 
the  same  time  he  executed  three  other  notes  to  the  same  concern, 
aggregating  the  sum  of  $235,  that  the  note  in  suit  was  one  of  two 
notes  given  for  a  mowing  machine,  and  the  three  notes  referred 
to  were  given  for  a  combined  binder  and  header,  which  was  sold 
defendant  under  a  guaranty  that  it  was  well  made  and  would  do 
good  work.  He,  further  set  up  that  the  machine  was  a  complete 
(failure  and  was  worthless,  and  that  he  had  been  damaged  by 
virtue  of  the  false  representations  under  which  it  was  sold  to  him 
in  the  sum  of  $190.  This  damage  defendant  set  up  in  his  answer 
and  prayed  judgment  for  such  sum  as  the  court  could  under  its 
jurisdiction  award,  over  and  above  the  note  here  in  suit.  No 
averments  whatsoever  of  any  deficiency  in  reference  to  the  mower 
for  which  the  note  in  suit  was  given  were  made.  The  action 
was  begun  under  justice  of  the  peace  procedure.  The  probate 
court  struck  out  defendant's  counterclaim  and  rendered  judgment 
against  him.     On  appeal  to  the  district  court  the  same  procedure 
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took  place.    Prom  this  judgment  the  cause  was  appealed  by  pro- 
ceedings in  error  to  this  court  for  review. 

The  sufficiency  of  the  case-made  to  present  the  errors  com- 
plained of  is  assailed  by  counsel  for  defendant  in  error,  and,  while 
there  may  be  some  doubt  on  this  point,  we  pass  it  by  to  consider 
the  case  upon  its  merits. 

It  is  contended  here,  in  the  brief  of  counsel  for  plaintiff  in 
error,  that  the  plaintiff,  the  Acme  Harvesting  Machine  Company, 
and  the  original  payee  of  the  note,  the  Acme  Harvester  Company, 
are  one  and  the  same  concern.  The  pleading,  however,  filed 
by  counsel,  is  not  sufficient  to  raise  this  question.  Section  3,  art. 
7,  c.  28,  p.  328,  Sess.  Laws  1905,  provides  that: 

"The  counterclaim  mentioned  in  the  last  section  must  bo 
one  existing  in  favor  of  a  defendant  and  against  a  plaintiff,  be- 
tween whom  a  several  judgment  might  be  had  in  the  action,  and 
arising  out  of  the  contract  or  transaction  set  forth  in  the  petition 
as  the  foundation  of  the  plaintiff's  claim  or  connected  with  the 
subject  of  the  action.  The  right  to  relief  concerning  the  subject 
of  the  action  mentioned  in  the  same  section  must  be  a  right  to 
relief  necessarily  or  property  involved  in  the  action  for  a  complete- 
determination  thereof,  or  settlement  of  the  question  involved 
therein.'* 

Mr.  Nash,  in  his  work  on  Pleading.  Practice  and  Forms 
(volume  1,  §  306),  said: 

.  "The  validity  of  a  counterclaim  is  to  be  determined  by  the 
inquiry  whether  or  not  the  substance  of  the  facts  stated  would 
constitute  a  cause  of  action  on  behalf  of  the  defendant  against 
the  plaintiff,  if  the  plaintiff  had  not  sued  the  defendant.  In  other 
words,  the  statement  of  a  counterclaim  is  a  petition  by  the  defend- 
ant against  the  plaintiff,  and  must  contain  facts  which  constitute  a 
cause  of  action.  If  it  does  not,  a  demurrer  will  lie  to  it.  Vassear 
V.  Livingston,  13  N.  Y,  248;  Vasseur  v,  Livingston,  4  Duer  (N. 
Y.)  286.'*      ^ 

It  will  be  observed  from  the  facts  stated  that  the  defendant 
never  at  any  time  had  any  dealings  with  the  plaintiff  in  this  ac- 
tion. Hence,  under  the  rule  as  laid  down  by  our  statute,  and 
elucidated  by  the  authority  just  cited,  no  counterclaim  which  de- 
fendant might  have  had  against  the  payee  of  the  note  could  be 


Digitized  by  CjOOQIC 


JULY  TERM,  1909.— Vol.  XXIV.  471 

Opinion  of  the  Court. 

set  up  against  its  subsequent  holder.  This  question  was  squarely 
passed  upon  by  the  Supreme  Court  of  North  Carolina  in  the  ease 
of  Neal  V.  Lea,  64  N.  C.  678.  This  case  is  approvingly  cited  by 
Mr.  Waterman,  in  his  work  on  Set-Oflf  and  Counterclaim  (section 
602),  wherein  he  says: 

"In  North  Carolina,  in  an  action  on  a  note  made  by  the  de- 
fendant to  one  W.,  and  by  him  indorsed  for  value  when  overdue 
to  the  plaintiflF,  it  was  held  that  the  defendant  could  not  set  up, 
by  way  of  counterclaim,  an  indebtedness  of  the  assignor  to  such 
defendant  at  the  time  of  the  assignment,  unless  such  counterclaim 
had  attached  itself  to  the  note  in  the  hands  of  the  assignor  prev- 
ious to  the  assignment;  for  instance,  a  payment  made  to  him  not 
entered  on  the  note,  or  a  claim  which  the  assignor  had  agreed 
should  be  taken  in  satisfaction.^* 

Under  the  foregoing  authorities  it  appears  to  us  that  defend- 
ant cannot  avail  himself  in  this  action  of  the  counterclaim  oi  de- 
fense, if  such  it  may  be  termed,  pleaded  by  him.  This  was  an 
action  within  the  jurisdiction  of  the  justice  of  the  peace,  and  i1 
was  not  necessary  for  defendant  to  have  filed  any  pleading  whatso- 
ever; yet,  as  was  held  by  the  Supreme  Court  of  Kansas  in  the 
case  of  Royal  Fraternal  Union  v.  Crosier,  70  Kaa.  85,  78  Pac. 
162. 

"Although  in  justice  court  practice  the  defendant  is  not  re- 
quired to  file  an  answer,  if  he  does  so  it  will  limit  the  issues  as 
under  the  ol'dinary  rules  of  pleading.** 

It  being  apparent  from  defendant's  answer  that  he  had  no 
defense  to  the  note  sued  On,  there  was  no  error  in  the  court  render- 
ing judgment  on  the  pleadingu. 

All  the  efustices  concur. 
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TALT.EY  et  al,  V.  Kingfisher  Tmprovemen^t   Co. 

No.   72.     Opinion   Filed   Julv   18,   1909. 
(103   Pac.   591.) 

1.         VENDOR  AND  PURCHASER— Remedies  of  Vendor— Ejectment. 

A  vendor  cannot  maintain  ejectment  ag:alnst  a  vendee  In  pos- 
session under  an  executory  contract  of  purchase  and  not  In  de- 
fault 

Z  VENDOR  AND  PURCHASER— Remedies  of  Vendor— Burden  of 
Proof.  In  ejectment  by  a  vendor  agralnst  a  vendee  In  posses- 
sion under  an  executory  contract  of  purchase  for  an  alleged  de- 
fault In  said  contract,  the  burden  of  proof  Is  on  the  vendor 
to  prove  such  default. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Comanche  County;  F,  E,  Gillette, 

Judge, 

Action  by  the  Kingfisher  Improvement  Company  against 
May  B.  Talley  and  others.  Judgment  for  plaintiff,  and  defendants 
bring  error.     Reversed. 

Shartel,  Keaton  &  Wells,  for  plaintiffs  in  error,  citing:  Argur 
ello  V.  Bours  (Cal.)  8  Pac.  49;  Tibeau  v.  Tihem,  19  Mo.  78; 
Turpin  v.  Railroad  Co,,  105  111.  11;  Qigler  v.  Baker  (Neb.)  58  N. 
W.  1026;  Morton  v.  Dickson  (Ky.)  14  S.  W.  905;  Holcomb  v. 
Dowell,  15  Kan.  289;  Coolbaugh  v,  Roemer  (Minn.)  21  K  W. 
472. 

Stevens  &  Meyers,  for  defendant  in  error. 

TuRKKR,  J.  On  July  3,  1903,  the  Kingfisher  Improvement 
Company,  defendant  in  error,  plaintiff  below,  brought  suit  in 
ejectment  against  May  B.  Talley,  plaintiff  in  error,  defendant 
below,  in  the  district  court  of  Comanche  county,  to  recover  posses- 
sion of  lots  1,  2,  3,  4,  5,  and  6,  in  block  13  in  the  town  of  Waurika. 
Her  answer  contains  a  general  denial,  and,  insubstance,  states: 
That  on  or  about  the  18th  day  of  June,  1902,  in  said  town,  she 
entered  into  contract  in  writing  with  plaintiff  in  which  plaintiff 
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agreed  to  convey  said  lots  to  her  by  warranty  deed  in  consideration 
that  she  within  10  days  thereafter  begin  the  erection  of  a  hotel 
building;  that  within  said  time  she  did  begin  the  erection  of  a 
hotel  building  on  said  lots  by  placing  thereon  at  the  expense  of 
$296  a  stone  foundation  30x39  feet,  preparatory  to  erecting  a 
two-story  frame  building;  that  the  same  was  done  in  good  faith 
for  the  purpose  of  carrying  out  her  part  of  said  contract;  that,  if 
deprived  of  the  possession  of  said  lots,  she  will  lose  her  improve- 
ments and  will  be  irreparably  damaged  and  prays  for  general 
relief. 

On  a  second  trial  the  cause  was  tried  to  the  court.  To  main- 
tain the  issues  on  its  part,  plaintiff  introduced  in  evidence  a  pat- 
ent to  a  tract  of  land,  of  which  these  lots  were  a  part,  from  the 
United  States  to  James  McGraw,  proved  that  the  same  had  been 
platted  and  dedicated  for  town-site  purposes  and  deeded  by  said 
McGraw  and  wife  to  plaintiff,  that  plaintiff  had  not  conveyed 
said  lots,  that  the  same  were  in  the  possession  of  defendant,  and 
rested.  To  maintain  the  issues  on  her  part  defendant  introduced 
in  evidence  the  contract  set  forth  in  her  answer  and  proved  that 
within  the  10  days  specified  therein,  to  wit,  within  five  days  there- 
after, in  good  faith  with  intent  to  perform  her  part  thereof  com- 
menced and  worked  continually  to  lay  a  stone  foundation  for  a 
two-story  frame  hotel  building  thereon,  36x90  with  outside  walls 
and  two  "center"  walls,  and  completed  the  same  as  rapidly  as  she 
could  at  a  cost  to  her  of  some  $500  or  $600,  that  the  same  was 
still  upon  said  lots,  that  she  was  prevented  from  completing  said 
hotel  building  for  want  of  funds  and  this  suit,  and  rested  her  case. 
The  court  thereupon  rendered  judgment  in  favor  of  plaintiff,  from 
which  she  appeals,  and  says  that  the  same  is  contrary  to  law  and 
the  evidence. 

In  this  we  concur.  There  can  be  no  doubt  as  to  the  nature 
of  this  transaction.  It  is  clearly  one  where  defendant  entered  into 
possession  of  the  property  in  controversy  under  an  executory  con- 
tract of  purchase.  It  is  in  writing  and  is  unambiguous.  Therein  it 
is  recited  that  plaintiff  'lias  this  day  sold  and  agreed  to  convey^'  to 
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defendant  '*by  general  warranty  deed"  the  lots  sued  for,  in  con- 
sideration that  thereon  a  hotel  building  be  "commenced  within 
10  days."  Her  uncontradicted  testimony  is  to  the  effect  that  this 
was  done.  No  evidence  tends  to  prove  the  contrary.  The  only 
question  before  us  is  whether  a  suit  in  ejectment  will  lie  by  a 
vendor  against  his  vendee  in  possession  of  land  under  an  execu- 
tory contract  of  purchase  where  the  vendee  has  complied  with  the 
terms  of  said  contract.  The  trial  court  held,  in  eflEect,  that  eject- 
ment will  lie;  but  therein  the  court  erred.  10  Am.  &  Eng.  Enc. 
of  Law,  496,  497,  says: 

"The  law  is  well  settled  that,  where  a  person  goes  in  posses- 
sion under  a  contract  of  purchase,  with  the  consent  of  the  vendor, 
and  then  makes  default  in  the  payment  of  the  purchase  price  or 
otherwise  fails  or  refuses  to  comply  with  the  terms  of  the  contract, 
he  or  his  assignee  may  be  turned  out  by  the  vendor  in  an  action 
of  ejectment.  ♦  ♦  ♦  Bui?  ^he  action  cannot  be  maintained 
where  the  vendee  is  not  in  default" — citing  authorities. 

Warvelle  on  Ejectment,  §   146,  says: 

"It  would  seem  to  be  an  established  rule,  at  the  present  time, 
that  ejectment  is  not  maintainable  by  a  vendor  against  his  7endce 
in  possession  under  an  executory  contract  of  sale  who  is  not  in 
default  in  the  performance  of  his  contract,  or  who  has  performed 
it  and  is  in  position  to  demand  a  deed,  or  who  seasonably  and  in 
good  faith  offers  to  comply  with  the  terms  of  his  purchase,  and 
continues  ready  to  comply  with  them.  To  a  vendee  in  possession 
under  such  circumstances  the  contract  will  avail  him  as  a  defense 
to  an  action  of  ejectment,  or  as  a  cross-action  in  equity  to  enforce 
a  trust  against  his  vendor,  or  to  obtain  a  specific  enforcement  of 
the  contract.  The  statute  is  largely  responsible  for  this  condition, 
as,  under  the  strict  rules  of  the  common  law,  such  defenses  would 
be  unavailable.  In  all  of  the  states,  however,  there  have  been 
niarked  departures  from  the  common-law  rule  in  litigation  be- 
tween vendor  and  vendee,  and  in  those  states  which  permit  a  de- 
fendant to  set  up  as  many  defenses  as  he  has,  whether  they  are 
such  as  were  formerly  denominated  legal  or  equitable,  any  defense 
which  serves  to  bar  the  vendor^s  right  of  entry  may  be  shown." 

We  are  therefore  of  the  opinion  that,  as  in. this  jurisdiction 
defendant  is  permitted  to  set  up  as  many  defenses  as  he  has, 
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whether  they  are  such  as  were  formerly  known  as  legal  or  equit- 
able (St.  1893,  §  3872),  proof  of  performance  of  the  contract  of 
purchase  on  the  part  of  defendant  constituted  a  good  defense  to 
this  action,  and  that  the  judgment  of  the  trial  was  erroneous  and 
should  be  reversed.  Arguello  v.  Boura,  67  Cal.  447,  8  Pac.  49; 
Tibeau  v.  Tibeau,  19  Mo.  78,  59  Am.  Dec.  329;  Turpin  v.  Rail- 
road Co.,  105  111.  11 ;  Love  v.  Watkins,  40  Cal.  547,  6  Am.  Rep. 
624;  Orace  v.  Means  et  al.,  129  Ga.  638,  59  S.  E.  811;  Walker  v. 
David,  68  Ark.  544,  60  S.  W.  418;  Coles  v.  Meskimen,  48  Or.  54, 
85  Pac.  67;  Bolton  v.  Roebuck,  77  Miss.  710,  27  South.  630. 

But  it  is  contended  that  defendant  in  fact  made  default  in 
the  contract  of  purchase,  and  that  the  court  by  implication  so 
found,  and  that  the  sole  question  presented  by  this  appeal  is:  Is 
the  judgment  supported  by  the  evidence?  That  such  was  in  effect 
the  finding  of  the  trial  court  we  admit,  but  are  wholly  at  a  loss 
to  know  upon  what  testimony  such  finding  was  based.  To  show 
default  plaintiff  offered  no  testimony,  although  the  burden  of 
proof  was  upon  it  so  to  do  in  order  to  show  defendant's  detention 
of  the  premises  unlawful  (10  Am.  &  Eng.  Enc.  of  Law,  497  and 
cases  cited;  Tiicomb  v.  Fonda,  etc.,  Ry.  Co.,  38  Misc.  Rep.  630, 
78  N.  Y.  Supp.  226;  Morris  v.  Billingsley  et  ai.,  48  Pla.  102, 
37  South.  564).  Assuming  the  burden  of  proof  defendant  testi- 
fied, and  there  was  no  testimony  tending  to  prove  the  contrary, 
that  she  took  possession  of  the  premises  under  this  contract,  and 
within  five  days  from  that  date  commenced  the  foundation  of  a 
hotel  building  thereon,  and  pushed  the  same  to  completion  at  a 
cost  to  her  of  $500  or  $600. 

We  are  therefore  of  the  opinion  that  defendant  lived  up  to 
the  full  measure  of  her  contract,  that  that  constituted  a  good  de- 
fense to  this  action,  and  that  the  judgment  of  the  trial  court 
should  be  reversed. 

It  is  80  ordered. 

Dunn,  Hayes,  and  Williams,  J  J.,  concur;  Kane,  C.  J.,  dis- 
qualified. 
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St.  Louis  &  S.  F.  R.  Co.  v.  Brat  et  al 

No.   121.     ODlnio^   Filed   July   13,   1909. 

(103    Pac.    573.) 

i.  JUSTICES  OF  THE  PEACE— Appeal— County  Court.  An  action 
instituted  since  the  admission  of  the  state  into  the  Union  in 
a  Justice  of  the  peace  court,  for  the  recovery  of  a  sum  less 
than  $2d,  where  due  service  was  had  upo^  the  defendant,  and 
upon  return  day  said  defendant  (plaintiff  in  error)  failed  to 
appear  at  the  time  designated  in  the  summons,  or  within  one 
hour  thereafter,  or  at  any  time  prior  to  the  rendition  of  Judgr- 
ment,  the  plaintiff  appearing:  and  demandingr  a  Jury,  which,  af- 
ter hearing*  said  cause  returned  a  verdict  in  favor  of  the  plain- 
tiff against  the  defendant  in  a  sum  less  than  $20:  Hold,  that 
an  appeal  lies  from  such  Judgment  to  the  county  court. 

Such  an  action  instituted  in  a  Justice  of  the  peace  court,  and 
Judgment  finally  rendered  therein  in  like  manner,  prior  to  the 
admission  of  the  state  into  the  Union,  an  appeal  would  lie  from 
such  Judgment  to  the  proper  probate  court  of  Oklahoma  Terri- 
tory. 

2.  JUSTICE  OF  THE  PEACE— Const!  tut  itMial  Law-^ppoiU^ 
County  Court — Constitutional  Provisions— Self -Executing.  Tftue 
apellate  Jurisdiction  of  the  probate  and  district  courts  of  the 
territory  of  Oklahoma,  as  to  cases  appealed  from  the  Justice 
of  the  peace  courts  by  sections  14  and  18,  art.-  7  (Bunn's  E3d. 
sections  186,  190;  Snyder's  Ed.  pp.  221,  222),  of  the  Constitution, 
is  comprehended  by  that  of  the  county  courts  of  the  state,  un- 
til otherwise  provided  by  law. 

Said  sections  14  and  18,  article  7,  of  the  Constitution,  as  tof^- 
peals  from  Judgments  of  Justice  of  the  peace  courts  to  the 
county  courts,  are  self-executing. 

(Syllabus   by   the   Court.) 
Error  from  Custer  County  Court;  A,  H.  Latimer,  County  Judge. 

Action  in  a  justice's  court  by  W.  0.  Bray  and  others  against 
the  St.  Louis  &  San  Francisco  Railroad  Company.  Judgment  was 
rendered  for  plaintiffs,  and  defendant  appealed  to  the  county 
court,  where  the  appeal  was  dismissed,  and  defendant  brings  error. 
Reversed,  with  instructions  to  reinstate  the  appeal. 

Flynn  &  Ames  and  R.  A,  Eleinschmidt,  for  plaintiff  in  error, 
citing:    Bunn's  Ann.  Const.  Okla.  §g  28,  183,  186,  190. 

M,  L,  Holcomhe,  for  defendants  in  error. 
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Williams,  J.  It  is  essential  to  determine  in  this  ease 
whether  or  not,  in  an  action  instituted  since  the  admission  of  the 
state  into  the  Union  in  a  justice  of  the  peace  court,  for  the  recov- 
ery of  a  sum  less  than  $20,  where  due  service  was  had  upon  the 
defendant,  and  upon  return  day  said  defendant  (plaintiff  iii 
error)  failed  to  appear  at  the  time  designated  in  the  summons,  or 
within  one  hour  thereafter,  or  at  any  time  prior  to  the  rendition 
of  judgment,  the  plaintiff  appearing  at  the  designated  time  and 
demanding  a  jury,  which  after  hearing  said  cause,  returned  a  ver- 
dict in  favor  of  the  plaintiff  against  the  defendant  in  a  sum  less 
than  $20,  an  appeal  lies  therefrom  to  the  county  court. 

In  the  case  of  Laewen  v.  Myers,  18  Okla.  302,  88  Pac.  1046, 
the  question  was  raised  as  to  whether  or  not  section  1,  art.  9,  c. 
28,  p.  331,  Sess.  Laws  Okla.  T.  1905,  deprived  the  district  court 
of  jurisdiction  of  all  classes  of  cases  on  appeal  from  a  justice  of 
the  peace.     Said  section  is  as  follows: 

"In  all  cases  not  otherwise  especially  provided  for  by  law, 
either  party  may  appeal  from  the  final  judgment  of  the  justice  of 
the  peace  to  the  probate  court  of  the  county  where  the  judgment 
was  rendered.     ♦     ♦     *  ^^ 

The  court  said; 

"To  ascertain  what  cases  the  law  does  not  especially  provide 
for,  we  must  look  to  the  laws  prior  to  1905.  By  section  5044,  Wil- 
son's Kev.  &  Ann.  St.  1903,  we  find  'that  in  all  cases  not  other- 
wise especially  provided  for  by  law,  either  party  may  appeal  from 
the  final  judgment  of  any  justice  of  the  peace  to  the  district  court 
of  the  county  where  the  judgment  was  rendered.'  This  provision 
embraces  every  case  except  the  two  classes  specified  in  section 
5053,  in  which  it  is  provided  that  no  appeal  shall  be  allowed,  viz. : 
Judgments  rendered  on  confession,  and  judgments  rendered  in 
jury  trial  where  neither  party  claims  in  his  bill  of  particulars  a 
sum  exceeding  $20.  Prior  to  the  1905  act,  no  appeal  was  allowed 
to  any  court  in  these  last  two  mentioned  classes  of  cases.  Special 
provision  was  already  made  for  every  other  class  of  civil  cause  to 
be  appealed  to  the  district  court,  and  this  was  the  state  of  the 
law  when  the  1905  act  (Laws  1905,  p.  331,  c.  28,  art.  9,  §  1) 
became  a  law.  Now,  what  changes  did  it  effect?  It  provides  for 
appeals  to  the  probate  court  from  the  final  judgment  of  the  jus- 
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tice  of  the  peace  in  all  cases  not  otherwise  specially  provided  for, 
and  the  only  cases  coming  within  this  designation  are  the  two 
exceptions  named  in  section  5053,  and  hence  these  two  classes 
are  the  only  ones  the  law  has  to  operate  upon.  Hence  the  law, 
as  now  amended  by  the  act  of  1905,  is  that  appeals  in  all  cases 
from  the  final  judgments  of  justices  of  the  peace  may  be  taken  to 
the  district  court,  except,  first,  judgments  rendered  on  confession, 
and,  second,  in  jury  trials  where  neither  party  claims  in  his  bill 
of  particulars  a  pum  exceeding  $20;  and  these  two  classes  may  be 
appealed  to  the  probate  court." 

See,  also,  Maer  Mfg,  Co.  v.  Cox,  21  Okla.  846,  97  Pac.  649. 

Xow,  under  sections  5044  and  5053,  Wilson^s  Rev.  &  Ann. 
St.  1903,  and  section  1,  art.  9,  c.  28,  p.  331,  Sess.  Laws  Okla.  T. 
1905,  appeals  lie  in  all  civil  cases  from  judgments  of  the  justices 
of  the  peace,  under  the  holdings  of  the  Supreme  Court  of  the 
Territory  of  Oklahoma,  either  to  the  probate  courts  or  the  dis- 
trict courts  of  said  territory;  said  appeals  lying  to  the  district 
court  in  all  cases,  except  (1)  on  judgments  rendered  on  confe«i- 
sion,  and  (2)  in  jury  trials  where  neither  party  claims  in  his  bill 
of  particulars  a  sum  exceeding  $20,  and  in  the  latter  two  clas.ces 
oi  cases  appeals  lying  to  the  probate  court.  In  the  case  of  Laewen 
V,  Myers,  supra,  the  Supreme  Court  of  the  Territory  of  Oklahoma 
states  that  in  said  case  it  was  not  called  upon  to  determine  the 
validity  of  section  1,  art.  9,  c.  28,  p.  331,  Laws  1905,  supra,  pro- 
viding for  appeals  to  the  probate  courts,  and  therefore  it  expressed 
no  opinion  thereon.  The  validity  of  this  provision  has  neither 
been  challenged  nor  discussed  in  the  briefs  of  any  of  the  parties 
hereto,  and  as  a  rule  courts  will  not  determine  upon  the  consti- 
tutionality of  an  act  of  the  Legislature  unless  the  same  is  chal- 
lenged. Of  course,  if  said  act  of  the  Legislature  of  Oklahoma 
Territory  was  in  conflict  with  the  organic  law,  it  would  be  in- 
valid; but  it  neither  having  been  challenged  nor  discussed,  wc 
will  assume,  for  the  purpose  of  this  case,  that  it  waK  not  repug- 
nant to  said  organic  law.  Hence  we  conclude  that  under  the 
laws  of  the  territory  of  Oklahoma,  up  to  the  time  of  its  admission 
as  part  of  the  state,  an  appeal  would  lie  in  the  character  of  cases 
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as  the  one  at  bar,  not  to  the  district  court,  but  to  the  probate 
court. 

But  in  view  of  the  conclusions  hereinafter  reached,  it  is  not 
essential  for  us  to  determine  whether  or  not  said  sections  5044 
and  5053,  Wilson's  Rev.  &  Ann.  St.  1903,  and  section  1,  art.  9, 
c.  28,  p.  331,  Sess.  Laws  Okla.  T.  1905,  or  either  of  them,  ex- 
tended to  and  remained  in  force  in  the  state  by  virtue  of  the  pro- 
visions of  the  Enabling  Act  or  of  the  section  2  of  the  Schedule  to 
the  Constitution.  For  section  18,  art.  7  (Bunn's  Ed.  §  190;  Sny- 
der's  Ed.  p.  222),  of  the  Constitution,  provides  that: 

"Until  otherwise  provided  by  law,  appeals  shall  be  allowed 
from  judgments  of  the  court  of  justices  of  the  peace  in  all  civil 
and  criminal  cases  to  the  county  court  in  the  manner  now  pro- 
vided by  the  laws  of  the  territory  of  Oklahoma  governing  appeals 
from  the  courts  of  justices  of  the  peace  to  the  district  courts." 

Section  14,  art.  7  (Bunn's  Ed.  §  186;  Snyder's  Ed.  p.  221), 
of  the  Constitution,  further  provides  that: 

"Until  otherwise  provided  by  law,  the  county  court  shall  have 
jurisdiction  of  all  cases  on  appeal  from  judgments  of  the  justices 
of  the  peace  in  civil  and  criminal  cases  and  in  all  cases  civil  and 
criminal,  appealed  from  justice  of  the  peace  to  such  county  court 
there  shall  be  a  trial  de  novo  on  questions  of  both  law  and  fact.'* 

So  whether  or  not  the  provisions  of  the  laws  of  the  territory 
of  Oklahoma,  relative  to  appeals  from  courts  of  justices  of  the 
peace  to  the  probate  and  district  courts  of  that  territory,  extended 
to  and  remained  in  force  in  the  state,  by  virtue  of  said  section 
18,  the  right  of  appeal  was  created  to  the  county  court  from  courts 
of  justices  of  the  peace  in  all  civil  cases;  and  by  said  section  14 
the  jui'isdiction,  until  otherwise  provided  by  law,  was  lodged  in 
the  county  court.  This  case,  prior  to  statehood,  would  be  ap- 
pealable to  the  probate  court,  and  not  to  the  district  court;  but 
by  virtue  of  said  section  14  such  appellate  jurisdiction  formerly 
obtaining  in  both  the  probate  and  district  courts  of  the  territory 
of  Oklahoma  is  lodged  in  the  county  courts. 

It  may  be  further  insisted  that  said  provisions  of  the  Constitu- 
tion  are  prospective,  and  not  self-executing,  and  for  that  reason 
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it  is  necessary  to  determine  as  to  whether  or  not  section  5044  and 
5053,  Wilson's  Rev.  &  Ann.  St.  1903,  and  section  1,  art.  9,  c. 
28,  p.  331,  Sess.  Laws  Okla.  T.  1905,  extended  to  and  remained  in 
force  in  the  state;  but  under  the  rules  heretofore  announced  by 
this  court,  as  to  whether  or  not  a  provision  of  the  Constitution  is 
self-executing,  there  can  be  no  question  that  said  section  14  and 
18  art.  7,  Const.,  supra,  are  self-executing.  Ex  parte  McNaught, 
23  Okla.  285,  100  Pac.  27;  State  v.  Scales,  21  Okla.  683,  97  Pao. 
687;  State  v.  Millar,  21  Okla.  448,  96  Pac.  747;  E,v  [.arle  Wagner, 
21  Okla.  33,  95  Pac.  435.  Were  said  sections  14  and  18  not 
self-executing,  it  would  then  become  necessary  to  pass  upon  the 
question  as  to  whether  or  not  said  sections  5044  and  5053,  Wil- 
son's Rev.  &  Ann.  St.  1903,  and  section  1,  art.  9,  c.  28,  p.  331, 
Sess.  Laws  Okla.  T.  1905,  extended  to  and  remained  in  force  in 
the  state,  and  whether  or  not  the  county  court  was  the  successor 
to  the  probate  court  of  the  territory  of  Oklahoma;  but,  in  view 
of  the  foregoing  conclusion,  such  determination  is  liot  necessary, 
and  we  express  no  opinion  thereon. 

As  to  whether  or  not  section  3,  art  1,  c.  27,  p.  285,  Sees. 
Laws  Okla.  1907-08,  which  provides  that  "the  coimty  court  shall 
have,  concurrent  with  the  district  court,  appellate  jurisdiction  of 
judgments  of  justices  of  the  peace,  and  of  judgments  of  police 
judges  in  all  civil  and  criminal  causes,''  has  the  effect  to  confer  a 
like  appellate  jurisdiction  upon  the  district  courts,  we  express  no 
opinion  in  this  case.  However,  the  question  would  necessarily 
arise  as  to  whether  or  not  the  provisions  of  said  section  3  would 
be  within  the  purview  of  the  title  of  said  act,  and,  if  not,  such 
provisions  would  fall. 

It  follows  that,  until  the  Legislature  enacts  otherwise,  appeals 
lie  in  all  civil  eases,  regardless  of  the  amount,  or  whether  the 
judgment  is  by  confession  or  on  the  verdict  of  a  jury,  to  the 
county  courts  from  judgments  of  the  justices  of  the  peace.  How- 
ever, by  virtue  of  section  19,  art.  2  (Bunn's  Ed.  §  28;  Snyder's 
Ed.  p.  83),  of  the  Constitution,  it  is  within  the  province  of  the 
Legislature  to  at  any  time  limit  the  right  of  appeal  from  judg- 
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ments  of  justices  of  the  peace,  or  courts  not  of  record,  in  civil 
actions  where  the  amount  involved,  exclusive  of  costs,  is  less  than 
$20;  said  section  provides  in  part  as  follows: 

"This  section  shall  not  be  so  construed  as  to  prevent  limita- 
tions being  fixed  by  law  upon  the  right  of  appeal  from  judgments 
of  courts  not  of  record  in  civil  cases  concerning  causes  of  action 
involving  less  than  twenty  doUars.^^ 

It  follows  that  the  county  court  was  in  error  in  dismissing 
the  appeal  of  plaintiffs  in  error. 

The  judgment  of  the  lower  court  is  reversed,  with  instructions 
to  set  aside  the  order  dismissing  the  appeal  and  reinstate  the  same, 
and  proceed  to  trial  herewith  in  accordance  with  law. 

Kane,  C.  J.,  and  Dunn  and  Turner,  J  J.,  concur;  Hayes,  J., 
concurs  in  result. 


Horn  et  ux.  v.  Gibson. 

No.   91.     Opinion   Filed   July   1^,    1909. 

(103    Pac.    563.) 

APPEAL  AND  ERROR— Review— Findings  of  Chancellor.  In 
chancery  cases  in  the  Indian  Territory  prior  to  statehood,  where 
there  was  no  consent  reference  to  a  master,  the  flndingr  of  the 
chancellor  on  the  report  of  the  master  is  only  persuasive,  and 
his  flndlngrs  may  be  reversed,  unless  the  same  are  sustained  by 
a  preponderance  of  testimony. 

CONTRACTS— Illegality-Public  ..Policy— Burden  .of  ..Proof.  A 
party  seekingr  to  avoid  a  contract  on  the  srround  that  the  con- 
sideration was  malum  prohibitum,  or  against  public  policy,  as- 
sumes the  burden,  and  In  order  to  prevail  must  sustain  the 
same  by  a  preponderance  of  the  proof. 

CONTRACTS — Illegal  Consideration — Public  Policy.  H.  having 
been  apprehended  at  the  instance  of  G.  on  the  criminal  chargre 
of  disposinj?  of  mortgraged  property,  and  after  preliminary  hear- 
ing held  to  await  the  action  of  the  grand  jury,  H.  and  wife 
thereafter,  but  prior  to  the  convenmg  of  the  grand  jury,  exe- 
cuting a  note  .and  mortgage  to  M.  in  order  that  he  may  dis- 
Vol.  24—31 
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charsre  the  prior  raortfiragre  debt  from  H.  to  Q.  out  of  which  the 
criminal  prosecution  arose  relative  to  mortgragred  property,  with 
the  expectation  that  if  said  mortgrage  debt  was  satisfied  the 
girand  jury  would  probably  not  return  an  indictment  thereon, 
it  appearingr  that  said  mortgagre  debt  from  H.  to  G.  was  valid 
and  in  excess  of  the  amount  of  the  note  and  mortgagre  executed 
to  M.,  and  that  G.  neither  expressly  nor  by  implication  agreed 
to  discontinue  said  criminal  prosecution,  and  said  note  and 
mortgrage  from  H.  and  wife  to  M.  having  been  assigned  by  M. 
to  G.  in  satisfaction  of  said  mortgage  debt,  held,  that  said  K, 
and  wife  cannot  avoid  the  payment  of  said  note  and  mortgage 
executed  to  M.  and  transferred  to  G. 

(Syllabus  .by  the  Court) 

Erroj'  from  District  Court,  Wagoner   County;  Louis   Sulzbacher, 

Judge, 

Action  by  William  M.  Gibson  against  Christopher  E.  Horn 
and  wife.  Judgment  for  plaintiff,  and  defendants  bring  error. 
AflSrmed. 

On  the  13th  day  of  February,  1907,  the  defendant  in  error, 
as  plaintiff,  instituted  this  action  in  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory  at  Wagoner,  against 
the  plaintiffs  in  error,  Christopher  E.  Horn  and  his  wife,  Annie 
E.  Horn,  as  defendants,  declaring  on  a  certain  promissory  note 
dated  December  12,  1905,  due  and  payable  12  months  after  date, 
in  the  sum  of  $350,  with  interest  at  the  rate  of  8  per  cent,  per 
annum  until  paid,  praying  for  judgment  on  said  note,  and  that 
a  certain  mortgage,  with  power  of  sale,  on  lot  2,  in  block  215, 
in  Wagoner,  be  foreclosed  to  satisfy  the  same.  On  the  23d  of 
April,  1907,  the  cause  was  referred,  not  by  consent,  to  Thomas 
A.  Sanson,  master,  and  on  October  25,  1907,  the  master  filed  his 
report,  the  body  of  which  is  as  follows: 

'*I  find:  That  the  defendant  Christopher  E.  Horn  was  in- 
debted to  the  plaintifi',  William  M.  Gibson,  at  the  time  of  the 
execution  of  the  note  and  mortgage  in  controversy  in  this  suit,  for 
a  sum  in  excess  of  the  note  and  mortgage  in  this  case,  on  account 
of  the  balance  due  from  the  said  Christopher  E.  Horn  to  the 
said  William  M.  Gibson  on  a  previous  note  and  mortgage  which 
had  been  executed  by  the  defendant  Christopher  E.  Horn  to  the 
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plaintiff,  William  M.* Gibson;  that  the  amount  due  upon  the  pre- 
vious note  and  mortgage  had  been  settled  by  arbitration,  and,  the 
arbitrators  selected  by  the  parties  having  been  duly  sworn  on  the 
20th  day  of  April,  1905,  made  a  finding  in  writing  that  the  de- 
fendant Christopher  E.  Horn  was  indebted  to  the  plaintiff,  Wil- 
liam M.  Gibson,  in  the  sum  of  $393.60.  I  find  that  the  defend- 
ant Christopher  E.  Horn  refused  to  pay  the  amount  so  found  to 
be  due  by  the  said  arbitrators,  and  that  the  plaintiff,  William 
M.  Gibson,  claiming  that  the  defendant  Christopher  E.  Horn  had 
sold  and  disposed  of  the  property  which  he  had  mortgaged  to  the 
plaintiff  for  the  purpose  of  securing  such  indebtedness,  caused  the 
said  defendant,  Christopher  E.  Horn,  to  be  arrested  upon  the 
charge  of  having  sold  and  disposed  of  mortgaged  property,  and 
that  the  defendant  Christopher  E.  Horn  was  taken  before  the 
United  States  commissioner  of  this  court,  and  after  an  examina- 
tion had  upon  said  charge  was  held  to  answer  to  the  United 
States  court  for  that  offense.  I  find  that  at  the  time  of  the 
convening  of  the  grand  jury  at  Wagoner,  to  which  the  said  de- 
fendant, Christopher  E.  Horn,  was  held,  and  for  the  purpose  of 
settling  the  indebtedness  due  from  the  said  Horn  to  the  plain- 
tiff, William  M.  Gibson,  that  the  defendants,  Christopher  E. 
Horn  and  Annie  S.  Horn,  executed  the  note  and  mortgage  in 
controversy  in  this  suit  to  one  J.  W.  Mercer,  with  the  under- 
standing that  the  said  Mercer  was  to  pay  to  the  plaintiff,  William 
M.  Gibson,  the  sum  of  $300  in  settlement  of  the  indebtedness, 
but  that  the  said  Mercer,  being  unable  to  procure  the  money  to  do  so, 
assigned  the  note  and  mortgage  in  controversy  in  this  suit  to  the 
plaintiff,  William  M.  Gibson,  and  that  the  plaintiff,  William  M 
Gibson,  is  tlie  present  owner  and  holder  of  the  same,  and  that  no 
part  has  been  paid.  I  find  that,  notwithstanding  the  execution 
and  delivery  of  the  said  note  and  mortgage,  the  plaintiff,  William 
M.  Gibson,  and  his  witnesses  appeared  before  the  grand  jury  and 
gave  their  testimony  in  the  prosecution  which  was  then  pending 
against  Christopher  E.  Horn.  I  find  that  the  allegations  con- 
tained in  the  defendants'  answer  that  the  plaintiff,  William  M. 
Gibson,  and  the  said  J.  W.  Mercer,  conspiring  together,  had 
caused  the  defendant  Christopher  E.  Horn  to  be  arrested,  bound 
over  to  the  grand  jury,  is  not  sustained  by  the  proof.  I  find  that 
the  allegations  contained  in  the  defendants'  answer  that  the  note 
and  mortgage  in  this  case  were  given  to  the  plaintiff  with  the  un- 
derstanding th^t  he  would  not  prosecute  the  charge  then  pending 


Digitized  by  CjOOQIC 


484  SUPREME  COTJBT   OF  OKLAHOMA. 

Horn  et  nx.  v.  Gibson. 


against  the  defendant  Christopher  E.  Horrf,  but  would  have  the 
same  dismissed,  is  not  sustained  by  the  proof.  I  find  that  the  al- 
legation contained  in  the  defendants'  answer  that  the  note  and 
mortgage  in  this  case  were  extorted  from  them  by  duress  is  not 
sustained  by  the  proof.  I  find  that  the  note  and  mortsrage  in 
this  case  were  executed  by  the  defendants  to  the  said  J.  W.  Mer- 
cer, for  the  purpose  of  paying  the  plaintiff,  William  M.  Gibson, 
the  amount  due  Jiim  upon  a  prior  note  and  mortgage,  and. 
whilst  they  were  given  by  the  defendant  Christopher  E.  Horn 
with  the  intention  on  his  part  that  they  would  probably  affect 
the  pending  prosecution  against  him,  that  there  was  no  agreement 
on  the  part  of  the  plaintiff  in  this  suit  that  the  same  were  given 
in  consideration  for  the  dismissal  of  the  pending  prosecution.'' 

The  defendant  excepted  to  the  master's  report:  (1)  In  that 
he  found  that  the  note  and  mortgage  were  given  for  the  purpose 
of  paying  the  plaintiff  a  valid  and  subsisting  indebtedness,  and 
not  with  the  understanding  between  the  said  Mercer  and  the 
plaintiff  and  the  'defendants,  as  a  part  of  the  consideration  thereof, 
that  the  prosecution  against  the  said  Christopher  E.  Horn  should 
be  discontinued;  and  (2)  to  all  the  findings  of  the  master,  sev- 
erally and  separately.  On  October  26,  1907,  the  court  overruled 
the  exceptions  to  the  master's  report,  confirmed  the  same,  and 
rendered  judgment  against  the  defendant  on  said  note  for  the 
amount  of  same,  and  for  the  foreclosure  of  said  mortgage  on  said 
realty.  An  appeal  was  prosecuted  to  this  court,  and  the  same  is 
now  here  for  review. 

Williams  &  Williams,  for  plaintiffs  in  error. 

Ghas.  0,  Watts  and  Leon  B.  Fant,  for  defendant  in  error. 

Williams,  J.  (after  stating  the  facts  as  above).  This  cause 
having  been  tried  before  the  judge  of  the  TTnited  States  Court 
for  the  Western  District  of  the  Indian  Territory  prior  to  the  ad- 
mission of  the  state,  sitting  as  a  chancellor,  the  rule  then  obtain- 
ing as  to  the  binding  force  of  the  finding  of  the  master  or  chan- 
cellor should  apply.  In  the  case  of  Ooerke  v.  Rodgers.  75  Ark. 
72,  86  S.  W.  838,  the  court  said : 

"The  appellee  insists  that  the  finding  of  the  chancellor  should 
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not  be  reversed  unless  against  the  decided  weight  of  evidence. 
There  are  some  early  decisions  to  that  effect;  but  trials  in  chan- 
cery appeals  are  de  novo  in  this  court,  and  the  finding  of  the 
chancellor  only  persuasive,  and  that  has  been  the  rule  in  this 
court  for  many  years. '^ 

See,  also.  Chapman  v.  Liggett,  41  Ark.  292;  Oist  v.  Barrow, 
42  Ark.  521;  Ringgold  v.  Patterson,  15  Ark.  209;  Woodruff  v. 
Core,  23  Ark.  341;  Pledger  v.  Garrison,  42  Ark.  246;  Cagle  v. 
Lane,  49  Ark.  465,  5  S.  W.  790;  Nolen  v.  Harden,  43  Ark.  307, 
51  Am.  Bep.  563;  Clark  v.  Roots,  50  Ark.  185,  6  S.  W.  728,  8 
S.  W.  569;  Kelly  v.  Carter,  55  Ark.  112,  17  S.  W.  706;  Miller  v. 
Gibbons,  34  Ark.  212;  Gaty  v.  Holcomb,  44  Ark.  216.  But  see 
the  case  of  Branch  'v,  Mitchell,  24  Ark.  431,  contra.  Under  the 
record,  however,  it  is  not  necessary  to  consider  the  rule  as  to 
such  binding  force;  but  the  Arkansas  authorities  as  to  the  rule 
obtaining  in  the  Indian  Territory  should  control.  Nat.  Live 
Stock  Com.  Co.  et  al.  v.  Taliaferro  et  al,  20  Okla.  177,  93 
Pac.  983.  In  this  case,  however,  the  finding  of  the  mas- 
ter appears  to  be  reasonably  supported  by  the  testimony,  and, 
to  say  the  least,  it  is  not  reasonably  clear  that  the  preponderance 
of  evidence  is  against  such  finding.  The  master  heard  the  wit- 
nesses orally,  and  had  an  opportunity  to  weigh  their  evidence  as 
they  testified.  This  finding  was  confirmed  by  the  chancellor,  and, 
it  being  reasonably  sustained  by  the  record,  we  do  not  feel  disposed 
to  disturb  the  same. 

The  question  further  arises  as  to  whether  or  not,  upon  the 
finding  of  fact,  the  court  should  have  rendered  judgment  thereon 
in  favor  of  the  plaintiff.  In  the  case  of  Stanard  v.  Sampson  et 
ux.,  23  Okla.  13,  99  Pac.  796,  it  was  held  by  this  court  that,  where 
a  part  of  the  consideration  for  an  agreement  is  for  the  discontinu- 
ance of  a  prosecution  for  a  crime,  the  agreement  or  note  was  void. 
In  that  case,  however,  the  jury  found  that  a  part  of  the  consider- 
ation of  the  note  and  mortgage,  as  executed  and  agreed  upon  by 
all  the  parties,  was  for  the  purpose  of  having  a  criminal  prosecu- 
tion discontinued.     In  this  case  no  such  findings  are  made.     In 
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the  case  of  Barteldes  Seed  Co,  v.  Border  Queen  Mill  dk  Elevator 
Co.,  23  Okla.  676,  101  Pac.  1130,  it  was  held  that  'Tie  who  seeks 
to  have  an  act  or  contract  declared  unlawful  assumes  the  burden, 
and  in  order  .to  prevail  must  sustain  the  same  by  proof.*' 

In  the  case  al  bar  there  does  not  appear  to  be  any  doubt 
but  \\idLt  the  plaintiff  in  error  Christopher  E.  Horn  was  indebted 
to  the  defendant  in  error,  William  M.  Gibson,  in  a  sum  in  excess 
of  the  amount  of  said  note.  It  may  be  that  plaintiffs  in  error 
executed  said  note  and  mortgage  with  the  expectation  that  it 
would  prevent  an  indictment  being  returned  against  the  said 
Christopher  E.  Horn,  and  it  probably  had  that  effect,  although  the 
grand  jury  investigated  said  charge,  and  the  defendant  in  error 
and  his  witnesses  appeared  before  it  and  gave  their  evidence. 
Men  in  acting  as  jurors  are  prone  to  be  merciful  and  to  extend 
clemency,  though  not  within  their  legal  province,  and,  when  it 
developed  before  the  grand  jury  investigation  that  Horn  had  sat- 
isfied the  indebtedness  that  was  secured  by  the  mortgaged  prop- 
erty that  he  was  charged  with  having  unlawfully  disposed  of,  it 
may  have  influenced  that  jury  not  to  return  an  indictment,  and 
after  the  debt  against  Horn  was  arranged  satisfactorily,  it  may  be 
that  the  defendant  in  error  was  not  as  zealous  in  the  prosecution 
of  the  criminal  charge  as  otherwise  he  would  have  been;  but, 
unless  he  agreed,  as  a  part  of  the  consideration  of  said  note,  or 
as  an  inducement  for  its  execution,  that  he  would  use  his  influ- 
ence or  endeavor  to  bring  about  a  discontinuance  of  said  criminal 
prosecution,  or  cause  the  same  to  be  dismissed,  said  note  is  not 
invalid.  The  fact  that  a  citizen  may  institute  a  prosecution 
against  a  party  for  disposing  of  mortgaged  property  does  not,  of 
itself,  prevent  such  citizen  from  collecting  or  taking  security  for 
the  payment  of  the  debt  out  of  which  said  criminal  proceedings 
grew  from  such  party. 

In  cases  where  criminal  prosecutions  are  instituted  and  con- 
tracts made  a  part  of  the  consideration  being  for  the  discontinu- 
ance of  such  prosecutions,  the  public  has  an  interest  in  having 
such  contracts  stricken  down,  not  only  that  the  individual  may 


Digitized  by  CjOOQ IC 


JULY  TERM,  1909.— Vol.  XXIV.  487 

Opinion  of  the  Court 

be  protected  against  such  coercion,  but  also  that  there  may 
be  no  such  embarrassment  or  impediments  against  the  enforce- 
ment of  the  criminal  laws.  For  that  reason  the  party  executing 
the  same  may  by  plea  and  proof  avoid  such  contract,  and 
the  parties  to  such  agreement  proceeded  against  by  the  common- 
wealth criminally.  In  either  event  the  burden  is  upon  the  indi- 
vidual or  state  that  assumes  the  burden  to  show  that  such  con- 
tract was  made  for  the  purpose  of  discontinuing  a  criminal  prose- 
cution or  compromising  a  crime. 

No  injustice  appears  to  have  been  done  the  plaintiffs  in  error 
by  the  decree  of  the  lower  court.  It  appears  that  the  indebted- 
ness from  the  plaintiff  in  error  Christopher  E.  Horn  to  the  de- 
fendant in  error  was  in  excess  of  the  amount  of  said  note,  as  as- 
certained by  the  board  of  arbitrators,  and  the  master  and  chan- 
cellor have  foimd  against  the  plaintiffs  in  error  on  the  question 
as  to  a  part  of  the  consideration  being  the  compromise  of  a  prose- 
cution for  a  crime.  There  being  testimony  reasonably  supporting 
such  finding,  at  any  rate  a  preponderance  in  favor  of  the  finding, 
the  decree  of  the  lower  court  will  not  be  disturbed. 

The  plaintiffs  in  error  attached  to  their  supplemental  brief  a 
certified  copy  of  an  amendment  to  the  answer  of  the  defendant 
in  a  certain  case  now  pending  in  the  district  court  of  Wagoner 
county,  state  of  Oklahoma,  styled  "Christopher  E.  Horn,  Plain- 
tiff, V.  William  M.  Gibson,  Defendant,  No.  1762,"  with  a  view 
of  showing  an  admission  by  the  defendant,  Gibson,  in  that  answer 
contrary  to  his  contention  in  this  case;  but  this  court  has  juris- 
diction of  this  case  in  an  appellate  capacity  only,  and  we  know 
of  no  statute  or  authority  that  would  justify  us  in  considering 
matters  dehors  the  record  proper,  which  includes  only  such  mat- 
ters as  may  be  brought  up  by  the  transcript  or  case-made.  This 
being  contained  in  neither,  and  under  no  circumstances  could  it 
have  been  incorporated  in  the  case-made,  we  are  not  permitted 
to  consider  this  certified  copy  of  said  amendment  for  any  pur- 
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pose  in  this  case,  and  consequently  it  cannot  have  any  bearing 
on  this  court,  for  any  purpose  whatever. 

Affirmed. 

All  the  Justices  concur. 


OiTizExs'  Xat.  Bank  of  Chickasha  v.  Mitchell  et  ah 

No.  2226,  Okla.  T.     Opinion  Filed  July  13,  1909. 
(103    Pac.    720.) 

1.  PARTNERSHIP — Creation— Contract.  A  partnership  is  a  rela- 
tion arising:  out  of  a  contract  to  do  certain  things,  and  exists 
only  where  the  parties  intend  to  enter  into  such  a  contract,  and, 
unless  tney  have  estopped  themselves  by  holding:  themselves  out 
to  the  world  as  partners,  their  intentions,  as  derived  from  the 
contract,  are  decisive. 

(a;  M.  and  C.  entering  into  a  contract,  by  which  each  is  to 
have  a  one- half  interest,  one  to  perform  certain  duties  relative 
thereto,  and  the  other  certain  other  duties,  there  being  a  Joint 
ownership  and  a  Joint  contribution  of  labor,  and  the  Joint  bear- 
ing of  the  burdens  and  expenses,  whatever  they  may  be,  as  weU 
as  sharing  Jointly  in   the  profits,   constitutes  a  "partnership." 

2.  CONTRACTS— Public  Policy Prevention     of     Competition     for 

Public  Work.  A  secret  agreement  between  M.  and  C,  the  pro- 
posed bidders  for  a  public  contract,  by  which  they  bid  on  sep- 
arate portions  of  the  proposed  work,  pursuant  to  a  mutual 
agreement,  M.  bidding  on  the  largest  portion  of  such  work,  with 
the  understanding  that  if  his  bid  is  accepted  M.  and  C.  are  to 
share  as  partners  in  such  contract,  is  illegal  in  Its  nature  and 
tendency:  it  not  being  necessary  to  show  the  particular  effltct 
of  the  contract,  as  such  contract  is  condemned  by  public  policy. 

3.  CONTRACTS— Partial  Illegality— Effect.  In  any  action  brought 
in  which  it  is  necessary  to  prove  an  illegal  contract  in  order 
to  maintain  the  action,  courts  will  not  enforce  It,  nor  wIU  they 
enforce  alleged   rights   directly   springing  from   such   contract 

(a)  An  accounting  of  the  profits  of  a  partnership  will  not  be 
awarded,  although  the  partnership  was  only  part  of  a  contract 
of  which  the  other  portions  were  illegal. 

4.  CONTRACTS — Money  Advanced  to  Carry  Out  Illegal  Contract 
^Right  to   Recover.     The  plaintiff  in  error  bank,   in  a  separate 
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and  independent  collateral  contract,  the  consideration  of  which 
is  for  money  loaned  or  advanced  to  carry  out  a  contract  which 
was  void  as  agrainst  public  policy,  on  account  of  the  secret 
agreement  as  to  bidding:,  the  purpose  of  the  contract  otherwise 
beingr  lawful,,  said  bank  neither  having  been  a  party  to  nor  hav- 
ing aided  in  the  execution  of  such  illegal  bidding  in  any  way. 
will  not  be  precluded  from  recovering  such  loaned  or  advanced 
money. 

b.  ASSIGNMENTS— Priority— Notice  to  Debtor.  The  banks,  de- 
fendants in  error,  having  procured  subsequent  assignments  of 
the  judgrment  and  caused  notice  of  such  assignments  to  be 
given  to  the  debtors  therein,  are  valid  holders  of  such  assigned 
Judgment  as  against  the  original  assignee,  the  plaintiff  In  error 
bank,  who  had  In  no  way  given  notice  of  its  assignment. 

(Syllabus   by   the   Court.) 

Error  from  District. -Court,  Comanche  County. 

Action  by  the  Citizens^  N^ational  Bank  of  Chickasha  against 

E.  F.  Mitchell  and  others.  Judgment  for  defendants^  and  plain- 
tiff brought  error  to  the  Supreme  Court  of  the  Territory  of  Okla- 
homa, whence  the  cause  was  transferred  to  the  » Supreme  Court 
of  the  State  of  Oklahoma.     Judgment  modified. 

On  the  11th  day  of  February,  1905,  J;he  plaintiff  in  error, 
the  Citizens'  National  Bank  of  Chickasha,  as  plaintiff,  begain  its 
action  in  the  district  court  of  Comanche  'county,  territory  of  Ok- 
lahoma, against  the  defendants  in  error,  E.  F.  Mitchell,  City 
National  Bank  of  Lawton,  and  the  Merchants'  &  Planters'  Bank 
of  Lawton,  as  defendants.  Thereafter  the  defendants  appeared 
and  answered,  and  issue  was  joined.  On  the  13th:  day  of  Sep- 
tember, 1905,  Arthur  Coleman  appeared  and  asked  leave  of  the 
court  to  intervene  and  claimed  g  part  of  the  subject-matter  of 
said  action,  to  wit,  the  proceeds  of  the  judgment  obtained  by  E. 

F.  Mitchell  against  Wade  and  others  in  »the  sum  of  $2,602.23, 
which  was  granted,  and  said  intervener  duly  filed  such  plea  in 
intervention.  On  the  29th  day  of  September,  1905,  plaintiff 
filed  its  answer  and  cross-bill  to  said  petition  in  intervention,  and 
issue  was  duly  joined  thereon. 

The  findings  of  fact  by  the  referee  are  as  follows: 
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^Trior  to  July  2,  1901,  the  Kiowa  and  Comanche  Indian  res- 
ervation was  divided  into  several  pastures,  each  inclosed  with  a 
wire  fence,  and  on  that  day  the  United  States  Indian-  agent  at 
Anadarko  opened  bids  for  taking  down  those  pasture  fences  and 
delivering  the  wire  at  certain  points  designated,  and  on  that  day 
E.  F.  Mitchell,  one  of  the  defendants,  and  Arthur  Coleman,  the 
intervener,  were  present  for  the  purpose  of  submitting  bids;  but 
before  submitting  bids  Coleman  and  Mitchell  entered  into  a  writ- 
ten agreement  to  the  effect  that,  if  the  contract  should  be  awarded 
to  Mitchell,  then  Coleman  was  to  superintend  taking  down  the 
fences  and  Mitchell  to  look  after  all  other  matters,  and  to  divide 
profits  equally  between  them  when  the  contract  was  completed. 
The  written  contract  was  in  words  and  figures  as  foUows:  ^Ana- 
darko, 0.  T.,  7/2,  1901.  Article  of  agreement  made  and  entered 
into  this  day  by  and  between  E.  F.  Mitchell  of  El  Keno,  0.  T., 
and  Arthur  Coleman,  of  Anadarko,  0.  T.,  witnesseth :  It  is  here- 
by agreed  by  both  parties  herein  mentioned  that,  should  the  con- 
tract let  by  Col.  Randlett  this  day  for  taking  down  wire  fences 
be  awarded  to  E.  F.  Mitchell,  the  said  Arthur  Coleman  is  to  have 
one-half  interest  in  all  of  said  contract  and  profits  of  the  same  to 
be  equally  divided  at  the  end  of  the  contract  for  whatever  amount 
is  made  on  said  contract.  Coleman  to  superintend  the  field  work 
and  Mitchell  the  balance.  E.  F.  Mitchell.  Arthur  Coleman.  Wit- 
ness:    Ralph  Williams.* 

"After  the  contract  was  entered  into,  and  pursuant  to  an 
understanding  between  them,  each,  separately,  submitted  bids; 
Coleman  bidding  on  certain  fences  farthest  away  and  most  diffi- 
cult to  get.  As  a  result  Mitcheirs  bid  was  considered  the  best 
bid,  and  on  the  3d  day  of  July,  1901,  he  was  awarded  the  con- 
tract with  the  Indian  agent  to  take  down,  roll  into  spools  all 
the  wire  around  the  pastures,  designating  them  by  number,  and 
deliver  the  same  at  certain  points  therein  designated  for  the  sum 
of  $8.50  per  1,000  pounds;  work  to  begin  on  the  8th  day  of 
July,  1901,  and  completed  on  or  before  July  31,  1901.  The  writ- 
ten contract  between  Mitphell  and  Coleman,  and  the  bM  of  $8.60 
per  1„000  pounds  submitted  by  Mitchell,  were  made  with  the 
mutual  understanding  between  them,  not  expressed  in  writing, 
that  Mitchell  should  furnish  the  expense  money,  and  that  they 
would  make  their  principal  profit  out  of  deals  they  hoped  there- 
after to  make  with  various  cattlemen  then  occupying  the  several 
pastures  with  herds  of  cattle;  all  business  to  be  carried  on  in 
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MitchelFs  name.  On  the  day  the  contract  was  awarded  him,  or 
within  a  day  or  two  thereafter,  at  Chickasha,  Ind.  T.,  Mitchell 
made  arrangements  with  the  plaintiff,  the  Citizens'  National  Bank 
of  Chickasha,  through  its  officers,  B.  P.  Smith,  president,  and  Ed 
Johns,  cashier,  by  which  the  bank  agreed  to  furnish  Mitchell  the 
necessary  amount  of  money  to  pay  the  expenses  of  carrying  out 
his  contract  within  the  Indian  agent,  but  not  to  exceed  $2,600. 
In  the  language  of  the  parties,  'extended  to  Mitchell  a  line  of 
credif  not  to  exceed  $2,500;  Mitchell  agreeing  on  his  part  that 
all  moneys  collected  should  pass  through  the  plaintiff  bank. 

''At  the  time  this  arrangement  was  made  between  Mitchell 
and  the  plaintiff  bank,  Coleman  was  also  in  Chickasha,  and  both 
Smith,  as  president,  and  Johns,  as  cashier,  of  the  "bank,  knew,  both 
from  Mitchell  and  Coleman,  of  the  arrangements  between  Cole- 
man and  Mitchell;  and  it  was  mutually  understood  between  the 
parties,  Mitchell,  Coleman,  and  the  bank,  that  the  business  was  all 
to  be  carried  on  in  Mitchell's  name,  that  the  bank  was  to  extend 
to  him  a  line  of  credit  for  the  purpose  of  defraying  expenses,  not 
to  exceed  $2,500,  and  that  all  the  proceeds  from  the  contract 
should  pass  through  the  bank  and  be  applied  to  the  payment  of  the 
indebtedness  thus  created.  Soon  after  these  arrangements  were 
made  with  the  bank,  Mitchell  made  and  entered  into  written  agree- 
ments with  the  several  cattlemen  holding  cattle  in  the  various 
pastures,  by  the  terms  of  which  he  agreed,  for  certain  considera- 
tions therein  expressed,  to  leave  the  fences  standing  for  certain 
periods  of  time,  and  among  these  contracts  was  the  one  with  W. 
A.  Wade  and  others,  entered  into  at  Marlow,  Ind.  T.,  on  July  10, 
1901,  which  is  the  basis  of  this  action,  and  which  is  as  follows: 
Ttfarlow,  I.  T.,  7-10  1901.  I  hereby  agree  with  Wade,  Silverstein, 
Weaver,  Jennings  and  Stine  that  I  will  leave  their  pasture  fences 
stand  until  August  3d  for  the  sum  of  $750.00  and  at  the  same 
ratio  per  day  for  what  time  I  may  get  extension,  this  to  be  op- 
tional with  either  of  them  whether  they  wish  the  extension  or  any 
part  of  it,  this  amount  to  be  due  and  payable  at  the  bank  of  Mar- 
low,  I.  T.,  at  the  expiration  of  this  contract,  as  stated  above.  I 
agree  to  give  each  of  them  four  days'  notice  prior  to  commencing 
work,  provided  extension  is  granted.  Pastures  as  follows  Nos.  11- 
14-16-17-18-19-20.  This  to  be  considered  on  a  basis  of  30  days' 
for  the  $750.00.  E.  F.  Mitchell,  J.  H.  Stine.  Accepted:  W.  A. 
Wade.  A.  Silverstein.  P.  M.  Means.  W.  H.  Jennings.'  In- 
dorsed:    1  hereby  transfer  to  Citizens'  National  Bank  for  collec- 
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tion.     E.  P.  Mitchell/     *No  attention  to  notice  letters  returned. 
$150.00  paid  by  J.  H.  Stine.' 

"At  the  first  opportunity  after  getting  these  contracts  exe- 
cuted,  Mitchell  deposited  them  with  the  plaintiff  bank,  including 
the  one  with  Wade  and  others,  which  was  left  with  the  bank  some 
time  between  the  10th  and  the  20th  of  July.  They  were  all  in- 
dorsed alike:  *I  hereby  transfer  to  Citizens^  National  Bcuik  for 
collection.  [Signed]  E.  P.  Mitchell.'  On  the  17th  day  of  June, 
1901,  being  a  few  days  prior  to  the  arrangements  between  Mitchell 
and  the  bank  above  referred  to,  the  bank  had  opened  an  account 
with  Mitchell,  based  upon  a  letter  of  credit  from  a  St.  Joe  bank- 
ing house,  and  this  account,  at  the  time  the  ^ine  of  credit'  was 
extended  to  Mitchell  to  cover  expenses  of  taking  down  the  pasture 
fences,  was  overdrawn  something  over  $300.  Immediately  after 
the  contract  with  the  Indian  agent  and  the  arrangements  with  the 
bank  to  furnish  the  money,  Mitchell  and  Coleman,  acting  to- 
gether, employed  men  and  teams  and  began  the  work  of  taking 
down  the  fences,  which  was  suspended  for  a  time  to  comply  with 
Mitchell's  contract  with  the  cattlemen.  No  work  was  done  be- 
tween the  9th  of  August  and  the  13th  of  October.  The  men  em- 
ployed by  Mitchell  and  Coleman  were  paid  'by  Mitchell  giving  his 
check  on  the  Citizens'  National  Bank  of  Chickasha.  Where  Cole- 
man settled  with  the  men  he  gave  an  order  on  Mitchell,  and  when 
the  order  was  presented  to  him  he  (Mitchell)  took  it  up  and 
gave  his  individaul  check  on  the  bank  for  the  amount.  These 
checks  were  all  paid  by  the  plaintiff  bank,  charged  to  Mitchell's 
personal  account,  which  had  been  opened  on  the  17th  day  of  June. 
All  the  expenses  for  taking  down  the  fences  were  paid  in  this 
way.  All  the  money  coming  from  Mitchell  and  Coleman  from  all 
sources  except  on  the  contract  of  W.  A.  Wade  and  others,  here  in 
controversy,  came  into  the  bank  and  was  placed  to  Mitchell's 
credit,  with  the  exception  of  $150,  which  was  collected  by  Mitchell. 
The  amounts  so  collected  and  applied  are: 

From   the  government  on   origrinal  contract   $2,116.14 

From  J.   H.   ConneU   421,35 

Drisrgers   &   Sharp   239.50 

"       J.    H.    ConneU ^.  481.92 

"      J.  H.   ConneU  426.35 

"      Lee    Crenshaw    429.15 

Hide   &   Witherspoon   515.00 

Blackburn    75.00 

Total    $4,704.41 
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"During  the  same  time  Mitchell  carried  on  other  business, 
and  made  deposits  of  the  moneys  and  drew  check  against  the 
account  on  his  individual  account,  and  it  was  all  carried  by  the 
bank  in  the  one  account.  The  amount  so  checked  out  between 
June  17,  1901,  and  January  31,  1902,  was  $8,251.31;  but  what 
part  of  that  amount  was  used  for  the  benefit  of  Mitchell  and  Cole- 
man, and  what  part,  for  Mitchell,  is  not  shown.  MitchelFs  indebt- 
edness to  the  bank  was  renewed  from  time  to  time  until  Septem- 
ber 13,  1902,  at  which  time  he  executed  his  note  to  the  bank  for 
$1,368  to  settle  the  account.  What  part,  if  any,  of  the  $1,380  in- 
debtedness from  Mitchell  to  the  bank  was  for  the  benefit  of 
Mitchell  and  Coleman  does  not  appear.  About  December  10, 
1901,  Mitchell  and  Coleman  had  a  settlement  of  all  their  affairs, 
except  as  to  this  contract  with  Wade  and  others  which  is  here  in 
controversy.  In  February,  1902,  the  bank  and  Mitchell  entered 
into  an  agreement  to  bring  suit  on  the  contract  with  Wade  and 
others,  the  judgment  to  go  first,  to  settling  the  indebtedness  to  the 
bank,  and  all  over  the  amount  necessary  to  go  to  Mitchell.  To 
this  end  each  employed  counsel,  the  bank  employing  Mr.  Wel- 
boume  of  Chickasha,  and  Mitchell  employing  Mr.  McClure  of 
Mariow,  who,  acting  together,  instituted  suit  'in  the  court  at 
Chickasha,  Ind.  T.  Afterwards,  upon  the  representations  of 
Mitchell  that  conditions  were  more  favorable  to  the  plaintiffs  in 
Oklahoma  than  in  the  Indian  Territory,  the  bank  and  its  attor- 
neys and  Mitchell  and  his  attorney  agreed  that  the  suit  at  Chick-  . 
asha  should  be  dismissed  and  the  whole  matter  placed  in  Mitch- 
elFs  hands  to  bring  suit  in  the  district  court  of  this  county,  with 
the  same  understanding  as  to  the  application  of  the  judgment 
when  secured.  Pursuant  to  that  agreement,  the  suit  at  Chickasha 
was  dismissed,  and  the  contract  turned  over  to  Mitchell,  either  by 
the  bank  or  its  attorneys.  Mitchell  brought  the  contract  to  Law- 
ton,  employed  counsel,  and  instituted  suit  in  the  district  court 
against  Wade  and  others  (being  No.  174  on  the  docket  of  said 
court),  and  in  January,  1903,  recovered  judgment  against  the 
defendants,  from  which  the  defendants  appealed  to  the  Supreme 
Court.  The  appeal  was  dismissed  by  the  Supreme  Court,  and  the 
mandate  of  the  Supreme  Court  was  returned  and  filed  in  the 
district  court  of  Comanche  county,  thereby  making  judgment 
final.  After  the  judgment  became  final,  the  defendants  paid  the 
judgment  in  to  the  clerk  of  the  district  court  of  said  county,  being 
$2,712.75,  which  said  sum  is  now  being  held  by  the  clerk  of  said 
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court  to  abide  the  result  of  this  action.  The  expenses  of  the  liti- 
gation in  recovering  the  judgment  were  paid  by  Mitchell,  approx- 
imately $800. 

"On  the  3d  day  of  August,  1903,  being  indebted  to  the  City 
National  Bank  of  Lawton,  one  of  the  defendants,  in  the  sum  of 
$1,567.19,  Mitchell  executed  two  notes,  one  for  $700  and  one  for 
$867.19,  and  to  secure  the  payment  assigned  said  judgment  in 
cause  No.  174  to  the  City  National  Bank  by  a  written  assignment, 
in  the  following  language:  | Assignment  of  Judgment.  Know  all 
men  by  these  presents  that  whereas  I,  Edward  F.  Mitchell,  of 
Comanche  county,  Oklahoma,  did  obtain  a  judgment  in  the  dis- 
trict couit  of  Comanche  county,  Oklahoma,  wherein  Edward  F. 
Mitchell  is  plaintiff  against  Wade,  Stein,  and  Silverstein  et  at., 
defendants,  said  judgment  and  case  is  now  in  the  Supreme  Court 
of  the  territory  of  Oklahoma,  and  the  amount  of  the  same  is 
$2,275:  Now  therefore,  I,  Edward  F.  Mitchell,  for  a  valuable 
consideration,  do  hereby  sell,  assign  and  transfer  unto  the  City 
National  Bank  of  Lawton,  Oklahoma,  all  my  right,  title  and  in- 
terest in  and  to  said  judgment,  or  any  judgment  that  may  be 
hereafter  obtained  in  any  of  the  courts  of  Oklahoma  Territory  in 
this  case  for  the  use  and  benefit  of  its  legal  representatives.  In 
testimony  whereof,  I  have  hereunto  set  my  name  and  aflfixed  my 
seal  at  Lawton,  Oklahoma  Territory,  this  third    day   of    August, 

1903.  This  is  given  to  secure  every  and  all  indebtedness  due  the 
City  National  Bank,  Lawton,  Oklahoma.  [Signed]  E.  F.  Mitch- 
ell. Witnesses:  Guy  C.  Robertson.  W.  J.  Donald.*  Indorse- 
ments as  follows:  *No.  174.  B-5455.  Assignment  of  Judgment 
E.  F.  Mitchell  to  City  Nat.  Bank,  Lawton,  Territory  of  Okla- 
homa, County  of  Comanche:  ss. — This  instriiment  was  filed  for 
record  on  the  5th  day  of  August,  A.  D.  1903,  at  12:30  o^clock  p. 
m.  and  duly  recorded  in  Book  1  of  R.  and  A.  of  page  176. 
("Signed]    J.  Robt.  Gillam,  Repster  of  Deeds.     Filed  June  21, 

1904.  N.  E.  Sisson,  Clerk,  by  L.  S.  Eckles,  Dep.'  This  assign- 
ment was  filed  of  record  in  the  office  of  the  register  of  deeds 
August  5,  1903.  April  28,  1904,  Mitchell,  being  indebted  to  the 
Merchants'  &  Planters'  Bank  of  Lawton,  one  of  the  defendants, 
assigned  all  of  said  judgment  to  the  Merchants'  &  Planters'  Bank 
of  Lawton,  except  the  amount  already  assigned  to  the  City 
National  Bank.  Said  assignment  was  in  writing  and  in  words  as 
follows:  ^Merchants'  &  Planters'  Bank.  Capital  Paid  in  $25,- 
000.00.     Foster  V.  Brown,  Prest.    T.  J.  Gibson,  Vice  Prest.    D. 
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R.  Rankin,  Cashier.  Joe  E.  Brown,  Asst.  Cashier.  Lawton,  Okla., 
April  28,  1904.  To  Whom  it  may  Concern:  For  value  received 
I  hereby  sell,  assign  and  convey  unto  the  Merchants'  &  Planters' 
Bank  of  the  City  of  Lawton,  Oklahoma,  all  my  right,  title  and 
interest  in  a  judgment  now  pending  in  the  Supreme  Court  of  the 
territory  of  Oklahoma  in  my  favor  against  Silverstein  and  others 
for  about  $2,400.00,  except  the  amount  already  assigned  by  me 
to  City  National  Bank  (twelve  hundred).  [Signed]  E.  F. 
Mitchell.  Territory  of  Oklahoma,  County  of  Comanche — ss. :  On 
this  the  28th  day  of  April,  1904,  before  me  personally  appeared 
E.  F.  Mitchell,  known  to  me  to  be  the  person  who  executed  the 
foregoing  assignment  and  acknowledged  that  he  executed  the 
same.  [Signed]  Logan  Fain,  Notary.  My  commission  expires 
July  31,  1905.'  This  was  filed  for  record  in  the  district  clerk's 
office  June  13,  1904. 

*T^t  is  agreed  between  the  parties,  if  judgment  in  this  case 
shall  be  for  defendants,  the  City  National  Bank  and  the  Mer- 
chants' &  Planters'  Bank  each  shall  be  entitled  to  amounts  as  fol- 
lows: The  City  National  Bank,  $1,817.50,  and  the  Merchants'  & 
Planters'  Bank,  $895.25.  At  the  time  of  these  assignments, 
neither  the  City  National  Bank  nor  the  Merchants'  &  Planters' 
Bank  had  any  notice  .of  any  lien  or  claim  against  the  judgment 
by  either  Coleman  or  the  Citizens'  National  Bank.  Coleman  knew 
that  the  contract  with  Wade  and  others  here  in  controversy  (as 
well  as  all  the  other  contracts)  was  in  the  possession  of  the  Cit- 
izens' National  Bank,  to  be  by  it  collected  and  the  proceeds  ap- 
plied to  the  payment  of  the  money  advanced  by  the  bank  for  the 
benefit  of  Mitchell  and  Coleman,  but  did  not  know  that  the  ac- 
count in  the  bank  was  mingled  with  Mitchell's  general  bank 
account.  Coleman  did  not  know  anything  about  the  arrange- 
ments between  Mitchell  and  the  bank  whereby  the  judgment  when 
secured  against  Wade  and  others  was  to  become  the  property  of 
the  bank,  nor  did  he  know  that  the  money  collected  on  the  con- 
tract with  Wade  and  others,  or  any  other  contract  with  Mitchell 
for  the  benefit  of  Mitchell  and  Coleman,  was  to  be  applied  to  the 
payment  of  any  other  indebtedness  than  that  necessarily  created 
for  the  payment  of  expenses  in  taking  down  the  fences  or  inci- 
dental thereto.  Coleman  is  indebted  to  the  plaintiff  on  a  prom- 
issory note  in  the  sum  of  $339.76  ,and  interest  at  the  rate  of  8 
per  cent,  from  the  1st  day  of  January,  1902.  The  defendant 
Mitchell  is  indebted  to  the  plaintiff  on  a  promissory  note  in  the 
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sum  of  $1,368,  and  interest  at  the  rate  of  8  per  cent,  from  the 
1st  day  of  November,  1902. 

"Respectfully  submitted, 

"[Signed]  R.  J.  Ray,  Referee. 
.  "In  response  to  the  request  of  the  defendant  the  Merchants' 
&  Planters'  Bank,  filed  September  5th,  1906,  and  attached  there- 
to, the  following  finding  is  made :  At  the  time  of  the  assignment 
by  Mitchell  to  the  Merchants'  &  Planters'  Bank  of  the  judgment 
in  the  case  of  Mitcliell  v.  Wade  and  Others,  Mitchell  owed  the 
Merchants'  &  Planters'  Bank  more  than  the  amount  it  was  to  re- 
ceive out  of  the  judgment.  [Signed]     R.  J.  Ray,  Referee. 

"In  response  to  the  request  of  the  plaintiff,  the  Citizens' 
National  Bank  of  Chickasha,  filed  September  1,  1906,  and  at- 
tached hereto,  I  make  the  following  additional  findings;  the  same 
being  paragraphed  and  numbered  to  correspond  to  the  separate  re- 
quests for  additional  findings: 

"(1)  At  the  time  defendant  Mitchell  made  arrangements 
with  the  plaintiff  to  advance  him  money  to  carry  out  his  contract 
in  taking  down  the  fences,  it  was  agreed  by  and  between  Mitchell 
and  the  bank,  acting  through  its  president  and  cashier,  that  the 
original  contract  with  the  government  and  anv  contracts  to  be 
executed  by  Mitchell  and  the  cattlemen  to  permit  them  to  remain 
in  the  pastures  were  to  be  deposited  by  Mitchell  with  the  bank, 
and  moneys  due  on  all  such  contract*  to  be  collected  by  the  bank, 
and  to  be  applied  so  far  as  necessary  to  repay  the  advancements 
made  by  the  bank  to  Mitchell  to  cover  expenses  of  carrpng  out 
his  contract  with  the  government;  but  as  to  whether  or  not  thet 
were  to  be  deposited  *as  collateral  security'  is  a  question  of  law, 
and  not  a  question  of  fact,  and  therefore  not  answered.  At  the 
time  Mitchell  deposited  the  contract  with  Wade  and  others  with 
the  bank,  it  was  so  deposited  pursuant  to  his  original  agreement 
with  the  bank  as  above  set  forth. 

"(2)  In  February,  1902,  at  the  time  the  Citizens'  National 
Bank  of  Chickasha  and  Mitchell  entered  into  an  agreement  to 
bring  suit  on  the  contract  against  Wade  and  others,  at  Chickasha, 
the  bank  was  holding  said  contract  under  the  agreement  set  forth 
in  paragraph  1,  and  continued  to  hold  it  under  the  same  agree- 
ment, and  did  so  hold  at  the  time  it  was  agreed  that  the  suit 
should  be  dismissed  at  Chickasha  and  brought  at  Lawton,  Okla., 
and  afterwards  in  September,  1902,  Mitchell  executed  a  renewal 
note  for  all  his  indebtedness  to  the  bank,  the  note  being  the  one 
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described  in  plaintiffs  petition  in  this  action;  but  it  does  not  ap- 
pear from  the  testimony  what  part,  if  any,  of  the  indebtedness 
so  renewed,  was  created  in  carrying  out  Mitchells  contract  with 
the  government. 

"(3)  The  assignments  of  the  judgment  against  Wade  and 
others  by  Mitchell  to  the  City  National  Bank  and  to  the  Mer- 
chants^ &  Planters'  Bank  were  for  money  theretofore  loaned  to 
Mitchell,  and  not  for  money  paid  or  loaned  at  the  time  of  the 
assignments. 

''(4)  The  indebtedness  of  Mitchell  to  the  City  National 
Bank  and  also  to  the  Merchants'  &  Planters'  Bank  at  the  time 
the  assignments  of  the  judgments  were  made  was  the  individual 
indebtedness  of  Mitchell,  and  Coleman  was  in  no  way  responsible 
therefor. 

"(6)  The  Citizens'  National  Bank  of  Chickasha  had  no 
knowledge  of  the  transfers  from  Mitchell  to  the  City  National 
Bank  and  Merchants'  &  Planters'  Bank  until  right  after  the 
case  was  dismissed  in  the  Supreme  Court  and  just  before  the 
money  was  paid  into  the  court,  and  not  long  before  this  suit  was 
brought. 

"(6)  During  the  time  that  Mitchell  was  drawing  checks  on 
the  Citizens'  National  Bank  of  Chickasha  to  pay  the  expenses  of 
carrying  out  his  contract  with  the  government,  and  for  other 
purposes,  the  bank  had  no  way  of  telling  when  a  check  was  pre- 
sented for  payment  whether  the. check  was  given  to  pay  expenses 
of  carrying  out  the  contract  with  the  government,  or  for  some 
other  purpose.  There  were  no  marks  or  notations  made  on  checks 
given  by  Mitchell  to  show  for  what  purpose  they  were  given. 

"(7)  This  does  not  call  for  a  finding  of  fact  on  any  particu- 
lar question. 

"(8)  At  the  time  it  was  agreed  between  Mitchell  and  his 
counsel  and  the  Citizens'  National  Bank  and  its  counsel  that  the 
suit  pending  in  the  United  States  court  at  Chickasha  should  be 
dismissed  and  suit  brought  at  Lawton,  the  only  agreement  was 
that  it  should  be  brought  at  Lawton  under  the  same  agreement 
they  had  made  at  the  time  the  suit  was  brought  at  Chickasha. 
The  only  change  was  that  Mr.  McClure  should  no  longer  appear 
as  counsel  for  Mitchell.  There  was  no  additional  consideration 
for  turning  the  contract  over  to  Mitchell  to  bring  suit  upon  in 
Oklahoma. 

Vol.   24—32 
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''(9)  The  Citizens'  National  Bank  of  Chickasha  had  no  se- 
curity for  the  money  advanced  to  Mitchell  to  be  used  by  Mitchell 
and  Coleman  to  pay  the  expenses  of  carrying  out  Mitcheirs  con- 
tract with  the  government,  other  than  the  contracts  deposited 
with  the  bank  (including  the  one  with  Wade  and  others),  and 
the  depositing  of  these  contracts  with  the  bank,  together  with 
the  agreement  that  all  moneys  from  these  contracts  should  be 
applied  by  the  bank  on  that  indebtedness  to  the  amount  neces- 
sary to  satisfy  the  indebtedness,  was  the  inducement  which 
caused  the  bank  to  make  the  advancement  to  that  purpose;  but  a 
part  of  the  advancement  to  Mitchell  was  induced  by  a  letter  of 
credit  from  a  St.  Joe  banking  house. 

'"[Signed]     R.  J.   Ray,   Referee.'* 

On  the  11th  day  of  September,  1906,  there  was  filed  in  said 
cause  an  assignment  and  transfer  of  claim  and  judgment  from 
Arthur  Coleman,  intervener,  to  the  plaintiff  therein,  which  is  in 
words  and  figures  as  follows: 

"That,  I,  Arthur  Coleman,  of  Caddo  county,  Oklahoma 
Territory,  for  and  in  consideration  of  eight  hundred  and 
fifty  ($850.00)  dollars,  to  me  in  hand  paid  by  the  Citi- 
zens* National  Bank  of  Chickasha,  the  receipt  of  which  is 
hereby  acknowledged,  do  hereby  sell  convey,  transfer,  set  over 
and  deliver  to  the  said  Citizens'  National  Bank  of  Chickasha,  all 
my  right,  title  and  interest  in  and  to  the  claim  sued  upon  by  me 
as  intervener  in  the  above-entitled  action,  and  to  any  and  all 
judgments  which  may  be  obtained  in  the  above-entitled  action, 
the  claim  hereby  conveyed  being  a  claim  to  one-half  interest  in 
certain  moneys  now  in  the  hands  of  the  clerk  of  the  district  court 
of  Comanche  county,  Oklahoma  Territory,  being  money  collected 
by  him  on  judgment,  obtained  in  cause  No.  174  on  the  docket  of 
said  court  wherein  E.  F.  Mitchell  was  plaintiff  and  W.  A.  Wade, 
J.  n.  Stine,  A.  Silverstein,  F.  M.  Weaver  and  W.  H.  Jennings 
were  defendants;  and  I  hereby,  for  the  consideration  aforesaid, 
transfer,  convey  and  set  over  to  said  Citizens'  National  Bank  of 
Chickasha,  all  my  right,  title  and  interest  in  and  to  said  moneys 
or  said  judgment  rendered  in  said  cause  No.  174  aforesaid;  and 
I  hereby  authorize  and  direct  said  Citizens'  National  Bank  of 
Chickasha  to  prosecute  the  above-entitled  action  and  my  claim 
theroin,  either  in  my  name  or  in  its  name,  or  in  the  name  of  both, 
as  they  may  deem  proper,  and  to  do  any  and  all  acts  which  T 
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would  be  authorized  to  do  if  I  still  ovoied  said  claim;  and  T  fur- 
ther authorize  said  Citizens'  National  Bank  of  Chickasha,  its 
agents,  attorneys  or  assigns,  to  collect  any  and  all  moneys  which 
may  be  due,  owing  or  coming  to  me  on  said  claim,  or  on  said 
judgment  rtodered  in  cause.  No.  174,  or  wliich  may  be  ad- 
judged to  me  in  the  above-entitled  action,  and  to  sign  my  name 
to  any  and  all  papers,  receipts  or  other  instruments,  which  it  may 
see  proper  so  to  do,  in  connection  with  said  matter  and  to  do 
any  and  all  other  acts  which  I  or  my  attorneys  could  do  in  case 
I  had  not  made  this  transfer.^' 

On  the  29th  day  of  March,  1907,  the  plaintiff  bank  filed  in 
said  cause  its  motion  to  confirm  the  report  of  the  referee  therein, 
and  for  judgment  in  its  favor  upon  said  report;  the  body  of  said 
motion  being  in  words  and  figures  as  follows: 

"And  now  comes  the  plaintiff  above  named,  and  here  moves 
the  court  to  enter  judgment  upon  the  findings  of  the  referee  re- 
turned herein,  for  the  plaintiff,  as  follows,  to  wit:  (1)  A  per- 
sonal judgment  against  E.  F.  Mitchell  for  the  amount  prayed  for 
in  its  amended  petition  upon  the  note  therein  set  out,  together 
with  interest  thereon  and  costs.  (2)  That  the  plaintiff  be  de- 
creed to  be  the  owner  of  and  entitled  to  the  fund  in  the  hands  of 
the  clerk  of  the  district  court,  received  upon  the  judgment  in  the 
case  of  E.  P.  Mitchell  v.  Silverstein,  Wade,  and  others,  and  that 
the  said  defendants,  the  City  National  Bank  and  Merchants'  & 
Planters'  Bank,  be  restrained  and  enjoined  from  attempting  to 
take  or  receive  said  fund  or  any  part 'thereof,  and  for  such  other 
and  proper  and  appropriate  relief  as  the  findings  of  the  referee 
may  make  just  and  proper." 

On  the  same  day  the  defendants  filed  in  said. cause  their  mo- 
tion to  confirm  the  report  of  the  referee  therein  and  for  judg- 
ment in  their  favor  upon  said  report,  the  body  of  which  motion 
is  in  words  and  figures  as  follows : 

"Come  now  said  defendants  and  each  of  them,  and  move  the 
court  to  confirm  the  report  of  the  referee  heretofore  filed  herein, 
and  to  render  judgment  thereon  in  favor  of  said  defendants  and 
against  the  plaintiff,  as  follows:  That  the  plaintiff  take  nothing 
by  its  action  herein,  and  that  the  defendants  and  each  of  them 
have  judgment  for  costs  herein,  and  that  the  temporary  injunc- 
tion heretofore  granted  herein  be  dissolved." 
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On  said  date  said  cause  was  heard  upon  the  motion  of  the 
plaintiflF  to  confirm  the  report  of  the  referee  and  for  judgment  on 
said  report,  which  said  motion  was  upon  consideration  by  the 
court,  in  so  far  as  it  requested  that  the  plaintifE  have  judgment 
thereon,  overruled,  to  which  ruling  of  the  court  the  plaintiflF  then 
and  there  excepted  and  objected.  Afterwards,  on  the  same  date, 
said  cause  was  heard  upon  the  motion  of  the  defendants  to  con- 
firm the  report  of  the  referee  and  for  judgment  thereon,  whicli 
said  motion  was,  upon  consideration  by  the  court,  sustained,  to 
which  ruling  of  the  court  plaintiff  then  and  there  excepted  and 
objected.  Afterwards,  on  the  same  date,  plaintiflE  filed  its  motion 
for  a  new  trial,  which  was  overruled,  and  exceptions  saved.  An 
appeal  was  prosecuted  by  the  plaintiff  on  petition  in  error  to  the 
Supreme  Court  of  the  territory  of  Oklahoma,  and,  by  vii*tue  of 
the  provisions  of  the  Enabling  Act  and  the  Schedule  to  the  Con- 
stitution, it  is  now  properly  before  this  court  for  consideration. 

Welboume  dc  Hayes,  Stevens  '£  Meyers,  and  C.  M.  Oaks,  lor 
plaintiflE  in  error,  citing,  among  others,  the  following  authorities: 
On  question  of  legality  of  contracts:  Hunt  v.  Elliott,  80  Ind. 
245;  Bellows  v,  Russell,  20  N.  II.  427;  Whalen  v.  Brennnn 
(Neb.)  51  K  W.  759;  Irvin  v,  Irvin,  169  Pa.  529;  Finley  v. 
Quirk,  9  Minn.  194;  McRearmott  v,  Sedgwick  (Mo.)  39  S.  W. 
776;  Morton  v.  Rohijf  (Neb.)  95  N.  W.  36;  RucJcer  v.  Bolles  (C 
C.  A.)  133  Fed.  858;  Angela  v.  McMaster  (Okla.)  87  Pac.  660; 
9  Cyc.  557,  558,  and  cases  cited ;  Tenant  v.  Elliott,  1  B.  &  P.  3, 
4  Rev.  Rep.  755;  Baldwin  v.  Potter,  46  Vt.  402,  408;  Willson  v. 
Owen,  30  Mich.  474.  On  priorities  as  between  plaintiflF  and  de- 
fendant banks:  Schofield  v.  Moore,  31  Iowa,  241,  245;  Wilson's 
St.  1903,  §  2803 ;  Bank  v.  Bates,  120  U.  S.  556. 

Smith  £  Thomas  and  Hamon  \&  Mitschrich,  for  defendant  in 
error.  On  priorities  among  assignments:  Jack  v.  National  Bank 
of  Wichita,  17  Okla.  430. 

Williams,  J.  (after  stating  the  facts  as  above).  The  follow- 
ing questions  are  raised  in  this  record : 
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(1)  Did  the  contract  entered  into  by  and  between  E.  F. 
Mitchell  and  Arthur  Coleman,  on  July  2,  1901,  constitute  a  part- 
nership between  them? 

(2)  Was  said  contract  against  public  policy,  and  therefore- 
void? 

(3)  Although  said  contract  may  have  been  void  as  against 
public  policy,  the  same  having  been  carried  out  and  executed 
with  the  exception  of  a  final  accounting  between  the  parties,  will 
one  party  thereto,  under  the  facts  of  the  case,  be  compelled  to 
contribute  to  the  other  his  share  of  the  profits? 

(4)  Was  the  plaintiff  in  error  bank  so  related  to  the  illegal 
contract  as  to  preclude  its  recovery  for  money  advanced  in  carry- 
ing out  said  contract,  and  complying  with  its  terms  with  the  gov- 
ernment, through  the  Indian  agent? 

(6)  Were  the  banks,  defendants  iil  error,  in  taking  the  sub- 
sequent assignments  to  secure  pre-existing  debts,  having  caused 
notice  of  such  assignments  to  be  given  the  debtors  in  such  judg- 
ment>  valid  holders  of  such  assignments  as  against  the  original 
assignee,  the  plaintiff  in  error  bank? 

1.  A  partnership  exists  as  a  result  of  a  voluntary  contract 
between  the  parties,  and  never  solely  by  operation  of  law. 
Causler  v.  Wharton,  62  Ala.  368 ;  Cowles  v.  Oarrett,  30  Ala.  341 ; 
Haycock  v.  Williams,  54  Ark.  384,  16  S.  W.  3;  Einstein  v. 
Qourdon,  4  Woods,  415,  8  Fed.  Cas.  No.  4,320;  22  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  14,  footnote  3.  It  is  a  relation  arising 
out  of  a  contract  to  do  certain  things,  and  exists  only  where  the 
parties  intend  to  entei  into  a  contract  of  partnership,  and,  unless 
they  have  estopped  themselves  by  holding  themselves  out  to  the 
world  as  partners,  their  intention  as  derived  from  the  contract  is 
decisive  of  the  question.  In  this  contract  Mitchell  and  Coleman 
each  had  an  undivided  one-half  interest,  and  the  profits  therefrom 
were  to  be  equally  shared ;  Coleman  to  superintend  the  field  work, 
and  Mitchell  the  balance  of  the  work.  Here  is  a  joint  ownership 
of  the  contract,  and  each  party  contributes  his  labor  thereto.  If 
Coleman  was  not  intended  to  be  a  partner,  why    stipulate    that 
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Mitchell  should  contribute  his  labor  to  a  cei-tain  part  of  the  work? 
And  if  Coleman  had  a  one-half  interest  in  the  contract,  he  con- 
tributing  his  labor  and  Mitchell  his  also,  the  contract  providing 
that  Coleman  should  superintend  the  field  work,  which  presup- 
poses that  other  employees  would  be  hired,  who  would  bear  the 
burdens  of  this  expense  but  the  joint  owners  of  the  contract? 
Hence  we  find  this  contract  clearly  within  the  rule — joint  own- 
ers, bearing  the  joint  expenses  advanced  by  one  of  the  partners, 
sharing  the  profits,  and,  of  course,  if  there  were  no  profits,  the 
consequences  of  liability  would  be  that  they  would  share  the  joint 
losses.  That  constituted  a  partnership.  Jones  v.  Davies,  60  Kan. 
314,  56  Pab.  484,  72  Am.  St.  Rep.  354;  McCreary  v.  Slaughter, 
58  Ala.  233. 

2.  In  the  case  of  McMuLlen  v.  Hoffman.  174  U.  S.  644, 
670,  19  Sup.  Ct.  481,  43  L.  Ed.  1117,  the  court  said: 

"Looking  in  the  record  before  us,  we  find  that  the  pleadings, 
and  proofs  taken  therein  show  that  for  some  time  prior  to  the 
6th  of  March,  1893,  the  city  of  Portland  intended  to  add  to  its 
water  supply  by  bringing  to  the  city  the  water  from  a  creek  or 
river  called  ^BuU  Run,^  some  30  miles  distant,  and  for  that  pur- 
pose it  had  issued  through  its  water  committee  proposals  for  bids 
to  build  the  works,  which  proposals  were  divided  into  several  dif- 
ferent classes  as  already  stated.  The  complainant,  McMuUen, 
living  in  San  Francisco,  and  being  a  large  stockholder  and  man- 
ager of  the  San  Francisco  Bridge  Company,  came  to  Portland  for 
the  purpose  of  giving  his  attention  to  the  matter,  and,  if  possi- 
ble, to  make  arrangements  with  the  defendant  by  which  they 
might  together  become  bidders  for  the  work.  He  and  the  defend- 
ant had  many  interviews  before  the  time  for  delivering  the  bi<!o 
arrived,  and  they  finally  agreed  that  eacn  parry  should  put  in 
separate  bids,  in  his  own  or  his  firm  name,  or  in  the  name  of  his 
company,  for  certain  classes  of  the  work,  but  that  they  both  should 
have  a  common  interest  in  each  bid  if  any  were  accepted.  This 
community  of  interest  was  to  be  kept  secret  and  concealed  from  all 
persons,  including  the  water  committee.  Each  was  to  know  the 
amount  of  the  other^s  bid,  and  all  bids  were  to  be  put  in  only 
after  mutual  consultation  and  agreement.  Bids  for  the  various 
classes  of  work  were  put  in  as  above  set  forth,  and  among  them  the 
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bid  for  the  manufacture  and  laying  of  the  pipe,  which  was  ac- 
cepted by  the  water  committee.  All  of  them  were  put  in  pursuant 
to  this  agreement,  part  of  them  in  the  name  of  Hoffman  &  Bates, 
and  part  in  the  name  of  the  San  Francisco  Bridge  Company.  The 
bid  in  the  name  of  the  San  Francisco  Bridge  Company  for  the 
manufacture  of  the  pipe  was  nearly  $50,000  higher  than  the 
amount  bid  in  the  name  of  Hoffman  &  Bates,  and  was  put  in  after 
consultation  with  and  approval  by  the  defendant.  This  last  bid 
was  put  in,  as  stated  by  Mr.-  McMuUen  in  his  evidence,  as  a  mat- 
ter of  form  only,  and  to  keep  the  name  of  his  company  before  the 
public;  but  it  appeared  on  its  face  to  be  a  bona  fide  bid.  The 
water  committee  received  the  bids  in  ignorance  of  the  existence  of 
this  agreement  and  in  the  supposition  that  all  the  bids  which  were 
received  were  made  in  good  faith,  and  they  all  received  considera- 
tion at  the  hands  of  the  committee.  After  the  computations  were 
made  by  which  it  appeared  that  the  bid  of  the  defendant  was  the 
lowest  for  the  manufacture  and  laying  of  the  pipe,  the  contract 
was  awarded  him,  and  afterwards  that  portion  of  the  agreement 
which  had  been  made  between  the  parties  to  this  combination, 
viz.,  that  relating  to  the  partnership,  was  reduced  to  writing,  and 
is  set  out  in  the  foregoing  statement. 

^^Upon  these  facts  the  question  arising  is  whether  a  contract 
between  the  parties  themselves,  such  as  is  above  set  forth,  is 
illegal?  In  order  to  answer  the  question,  we  would  first  natur- 
ally ask:  What  is  its  direct  and  necessary  tendency?  Most 
clearly  that  it  intends  to  induce  the  belief  that  there  is  really 
competition  between  the  parties  making  the  different  bids, 
although  i;he  truth  is*  that  there  is  no  such  competition 
and  that  they  are  in  fact  united  in  interest.  It  would 
also  tend  to  the  belief  on  the  part  of  the  committee  receiv- 
ing the  bids  that  a  bona  fide  bidder,  seeking  to  obtain  the  con- 
tract, regarded  the  price  he  named,  although .  much  higher  than 
the  lowest  bid,  as  a  fair  one  for  the  purpose  of  enabling  h^m  to 
realize  reasonable  profits  from  its  performance.  A  bid  thus  made 
amounts  to  a  representation  that  the  sum  bid  is  not  in  truth  an 
unreasonable  or  too  great  a  sum  for  the  work  to  be  done.  We  do 
not  mean  that  it  is  a  warranty  to  that  effect,  or  anvthing  of  the 
kind,  but  simply  that  a  committee  receiving  such  a  bid  and  assuming 
i1  to  be  a  bona  fide  bid  would  naturally  regard  it  aa  a  representa- 
tion that  the  work  to  be  done,  with  a  fair  profit,  would,  in  the 
opinion  of   the   bidder,   cost   the    amount   bid.     Hence    it   would 
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almost  certainly  tend  to  the  belief  that  the  lower  bid  was  not  an 
unreasonably  high  one,  and  that  it  would  be  unnecessary  and  im- 
proper to  reject  all  the  bids  and  advertise  for  a  new  letting.  The 
fact  that  there  were  other  bids  even  higher  than  that  of  the  San 
Francisco  Bridge  Company  for  the  manufacture  and  laying  of 
the  pipes  does  not  alter  the  tendency  of  the  agreement  when  car- 
ried into  effect,  to  create  or  strengthen  the  belief  on  the  part  of 
the  committee  in  the  fact  of  an  active  competition  and  the  bona 
fide  character  of  that  competition,  and  that  the  lowest  bid  would 
be  in  all  probability  a  reasonable  one.  It  is,  in  truth,  utterly  im- 
possible to  accurately  or  fully  predict  all  the  vicious  results  to  be 
apprehended  as  the  natural  effect  of  this  kind  of  an  agreement. 
It  cannot  be  said  in  all  cases  just  what  the  actual  effect  may  have 
been.  The  natural  tendency  and  inherent  character  of  the  agree- 
ment are  also  unaffected  by  any  evidence  produced  on  the  part  of 
the  complainant  that  the  chairman  of  the  water  committee  has, 
when  examined  nearly  three  years  after  the  occurrence,  no  recol- 
lection as  to  the  bid  of  the  bridge  company,  or  that  it  had  any 
particular  effect  upon  his  mind,  and  that  he  said  that  the  contract 
was  awarded  to  the  lowest  bidder  simply  because  he  was  the  low- 
est bidder,  and  without  reference  to  the  bid  of  the  bridge  com- 
pany. The  question  is  not  whether,  in  this  particular  case,  any 
member  of  the  water  committee  did  or  did  not  remember  the 
fact  that  the  bridge  company  had  made  a  bid,  or  that  such  bid 
had  no  effect  upon  his  mind.  The  question  is  not  as  to  the 
effect  a  particular  act  in  fact  had  upon  a  member  of  the  water 
committee,  but  what  is  the  tendency  and  character  of  the  agree- 
ment made  between  the  parties;  and  that  tendency  or  character 
is  not  altered  by  proof  on  the  part  of  a  member  of  the  committee, 
given  several  years  afterwards,  that  he  had  no  special  recollection 
that  such  a  bid  had  been  made.  The  evidence  is  that  all  the  bids 
that  were  given  received  the  consideration  of  the  committee,  and 
there  can  be  no  doubt  that  the  more  bids  there  were,  seemingly 
of  a  bona  fide  character,  the  more  the  committee  would  be  im- 
pressed with  the  idea  that  there  was  active  competition  for  the 
work  to  be  done.  It  might  readily  be  surmised  that,  if  these 
parties  had  bid  in  competition,  one  or  both  of  the  bids  would 
have  been  lower  than  their  combined  bid.  It  is  not  necessary, 
however,  to  prove  so  difficult  a  fact.  The  inference  would  be 
natural.  *  *  *  Contracts  of  the  nature  of  this  one  are  ille- 
gal in  their  nature  and  tendency,  and  for  that  reason  no  inquiry 
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is  necessary  as  to  the  particular  effect  of  any  one  contract,  because 
it  would  not  alter  the  general  nature  of  contracts  of  this  descrip- 
tion or  the  force  of  the  public  policy  which  condemns  them. 

"In  the  case  at  bar  the  illegal  character  of  the  agreement  is 
founded,  not  alone  upon  the  fact  that  it  tends  to  lessen  competi- 
tion, but  also  upon  the  fact  of  the  commission  of  a  fraud  by  the 
parties  in  combining  their  interests  and  concealing  the  same,  and 
in  submitting  diflFerent  bids  as  if  they  were  bona  fide,  when  they 
knew  that  one  of  them  was  so  much  higher  than  the  other  that  it 
could  not  be  honestly  accepted,  arid  when  they  put  it  in  for  the 
sake  of  keeping  up  the  form  and  of  strengthening  the  idea  of  a 
competition  which  did  not  in  fact  exist.  The  tendency  of  such 
agreements  is  bad,  although  in  some  particular  case  it  might  be 
difficult  to  show  that  it  actually  accomplished  a  fraud,  while  its 
intention  to  do  so  would  be  plain  enough.  Therefore,  when  it  is 
urged  that  these  parties  had  no  intention  of  bidding  for  this  work 
alone,  and  unless  they  had  combined  their  bids  neither  would  have 
bid  at  all ,  and  hence  the  agreement  between  them  tended  to 
strengthen  instead  of  to  suppress  competition,  this  answer  to  the 
illegality  of  the  transaction  is  suflScient.  The  evidence,  however, 
does  not  show  that,  if  these  parties  had  not  agreed  upon  a  com- 
bination, neither  would  have  bid  alone.  It  shows  complainant 
came  to  Portland  to  see  the  defendant  and  to  conclude  their  ar- 
rangements to  go  into  the  combination;  but  we  are  by  no  means 
of  the  opinion  that  the  evidence  shows  that  if  they  had  not  com- 
bined they  would  not  have  bid  at  all.  Complainant's  company 
had  bid  alone  at  a  prior  letting,  some  time  before,  and  had  then 
been  the  lowest  bidder  for  the  contract,  which  the  city  did  not 
award  for  a  lack  of  means  of  payment  for  the  work  consequent 
upon  a  veto  by  the  Governor  of  the  bill  providing  for  the  issuing 
of  bonds  to  make  such  payment,  and  it  seems  that  the  defendant 
himself  was  well  able  to  carry  on  the  contract  alone. 

"If  it  be  granted  that  the  fact  was  proved  that  neither  party 
would  have  bid  separately,  and  that  by  virtue  of  the  combination 
a  bid  was  made  which  otherwise  would  not  have  been  offered,  the 
significance  of  the  other  facts  in  the  case  is  not  thereby  altered. 
Those  facts  are  the  concealment  of  the  interest  which  the  parties 
had  in  each  other's  bids,  and  the  making  of  what  were  under  the 
circumstances  nothing  more  than  fictitious  bids  for  this  and  the 
other  classes  of  work  for  which  both  parties  put  in  bids,  evidently 
for  no  other  purpose  than  to  endeavor  thereby  to  deceive  the  com- 
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mittee  into  believing  that  there  was  real  competition  between 
them,  when  in  fact  there  was  none.  Tf  there  had  been  competi- 
tion, the  bid  of  each  for  the  contract  that  was  obtained  might 
very  likely  have  been  lower  than  the  one  that  was  accepted.  It  is 
not  necessary  to  prove  that  fact  in  order  to  show  the  nefarious 
character  of  the  agreement.  The  reason  given  for  the  making  of 
these  fictitious  bids  by  the  complainant,  that  it  was  a  formal  mat- 
ter, and  to  keep  the  name  of  his  company  before  the  public,  is  en- 
tirely inadequate.  The  bids  actually  put  in  by  them  for  the 
other  classes  of  work  had  the  same  tendency  to  strengthen  belief 
in  the  reality  of  the  competition  which  in  fact  did  not  exist  be- 
tween these  persons.  The  whole  transaction  was  intentionally 
presented  to  the  water  committee  in  a  false  and  deceptive  light. 
Upon  general  principles  it  must  be  apparent  that  biddings  for 
contracts  for  public  works  cannot  be  surrounded  with  too  many 
precautions  for  the  purpose  of  obtaining  perfectly  fair  and  bona 
fide  bids.  Such  precautions  are  absolutely  necessary  in  order  to 
prevent  the  successful  perpetration  of  fraud  in  the  way  of  com- 
binations among  those  who  are  ostensible  rivals,  but  who  are 
secretly  banded  together  for  the  purpose  of  obtaining  contracts 
from  public  bodies,  such  as  municipal  and  other  corporations,  at 
a  higher  figure  than  they  otherwise  would.  Just  how  the  fraud 
is  to  be  successfully  worked  out  by  the  combination,  it  is  not  nec- 
essary to  show.  It  is  enough  to  see  what  the  natural  tendency  is. 
Public  policy  requires  that  officers  of  such  corporations,  acting 
in  the  interest  of  others,  and  not  using  the  sharp  eye  of  a  prac- 
tical man  engaged  in  the  conduct  of  his  own  business,  and  not 
controlled  by  the  powerful  motives  of  self-interest,  should,  so 
far  as  possible,  and  for  the  sake  of  the  public  whom  they  rep- 
resent, be  protected  from  the  dangers  arising  out  of  a  concealed 
combination  and  fictitious  bids. 

^To  hold  contracts  like  the  one  involved  in  this  case  illegal 
is  not  to  create  any  new  rule  of  law  for  the  purpose  of  aflFording 
the  protection  spoken  of.  It  is  but  enforcing  an  old  rule,  and 
applying  it  to  such  facts  as  exist  in  this  case  because  it  naturally 
fits  them.  Its  enforcement  here  is*  but  to  carry  into  effect  the 
public  policy  upon  which  the  rule  itself  is  founded.  People  who 
have  been  guilty  of  the  conduct  exhibited  in  this  record  cannot 
be  heard  to  say  that,  although  their  arrangement  was  fraudulent 
and  illegal,  they  would  nevertheless  have  obtained  the  contract 
even  if  they  had  not  been  guilty  of  the  fraud,  because  the  bids 
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show  they  were  the  lowest  bidders.  The  bids  might  have  been 
lower  yet  if  there  had  been  competition  where  there  was  in  fact 
combination.  The  parties  must  accept  the  consequences  resulting 
from  entering  into  the  agreement  proved  in  this  case,  all  of  which 
they  carried  out,  and  included  in  which  and  as  a  consequence 
thereof  was  the  agreement  between  the  city  and  the  written  agree- 
ment of  partnership  between  themselves.  *  *  *  in  Atcheson 
V,  Mallm,  43  N.  Y.  147,  151,  3  Am.  Rep.  678,  Judge  Folger,  in 
delivering  the  opinion  of  the  court,  said:  *But  a  joint  proposal, 
the  result  of  honest  co-operation,  though  it  might  prevent  the 
rivalry  of  the  parties,  and  thus  lessen  competition,  is  not  an  act 
forbidden  by  public  policy.  Joint  adventures  are  allowed.  They 
are  public  and  avowed,  and  not  secret.  The  risk,  as  well  as  the 
profit,  is  joint,  and  openly  assumed.  The  public  may  obtain  at 
least  the  benefit  of  the  joint  responsibility,  and  of  the  joint  ability 
to  do  the  service.  The  public  agents  know,  then,  all  that  there 
is  in  the  transaction,  and  can  more  justly  estimate  the  motives  of 
the  bidders,  and  weigh  the  merits  of  the  bid.'  We  have  here 
nothing  to  do  with  a  combination  of  interest  which  is  open  and 
avowed,  which  appears  upon  the  face  of  the  bid,  and  which  i« 
therefore  known  to  all.  Such  a  combination  is  frequently  proper, 
if  not  esFential,  and,  where  no  concealment  is  practiced  and  the 
fact  is  known,  there  may  be  no  ground  whatever  for  judging  it 
to  be  in  any  manner  improper.     ♦     ♦     * 

"Concluding,  as  we  do,  that  this  agreement  between  these 
parties  is  as  a  whole  of  an  illegal  nature,  and  that  the  portion 
thereof  which  is  reduced  to  writing  cannot  be  separated  from  the 
balance  of  the  agreement,  the  question  then  arises  as  to  the  re- 
sult of  such  conclusion  upon  the  parties  to  the  agreement.  Th.ere 
are  several  old  and  very  familiar  maxims  of  the  common  law 
which  formulate  the  result  of  that  law  in  regard  to  illegal  con- 
tracts. They  are  cited  in  all  law  books  upon  the  subject,  and  are 
known  to  all  of  us.  They  mean  substantially  the  same  thing,  and 
are  founded  upon  the  same  principles  and  reasoning.  Ex  dolo 
malo  non  oritur  actio.  Ex  pacta  illictio  non  oritur  actio.  Ex 
turpi  causa  non  oritur  actio.  About  the  earliest  illustration  of 
this  doctrine  is  almost  traditional  in  the  famous  case  of  The 
Highwayman.  It  is  stated  that  Lord  Kenyon  once  said,  by  way 
of  illustration,  that  he  would  not  sit  to  take  an  account  between 
two  robbers  on  Hotmslow  Heath,  and  it  was  questioned  whether 
the  legend  in  regard  to  the  highwayman  did  not  arise  from  that 
saying.    It  seems,  however,  that  the  case  was  a  real  one.    He  did 
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file  a  bill  in  equity  for  an  accounting  against  his  partner, 
although  it  was  no  sooner  filed  and  its  real  nature  discovered  than 
it  was  dismissed  with  costs,  and  the  solicitors  for  the  plaintiff 
were  summarily  dealt  with  by  the  court  as  for  a  contempt  in 
bringing  such  a  case  before  it.  1  Lindley,  Partnership  (5th  Ed.) 
94,  note  'V;  9  Law  Quarterly  Review  (London),  pp.  105-197. 
The  authorities  from  the  earliest  time  to  the  present  unanimously 
hold  that  no  court  will  lend  its  assistance  in  any  way  towards 
carrying  out  the  terms  of  an  illegal  contract.  In  case  any  action 
is  brought  in  which  it  is  necessary  to  prove  the  illegal  contract 
in  order  to  maintain  the  action,  courts  will  not  enforce  it,  nor 
will  they  enforce  any  alleged  rights  directly  springing  from  such 
contract.  In  cases  of  this  kind  the  maxim  is:  Potior  est  con- 
ditio defendentis/' 

In  the  case  at  bar  the  defendant  E.  P.  Mitchell  and  the  in- 
tervener, Arthur  Coleman,  before  submitting  bids,  entered  into 
a  written  agreement,  to  the  effect  that,  if  the  contract  for  ihc 
taking  down  of  the  wire  fence  be  awarded  to  .Mitchell  by  the 
Indian  agent,  the  said  Coleman  should  have  a  one-half  interest 
in  said  contract,  and  the  profits  derived  therefrom,  etc.  Now, 
this  contract  covered  the  bid  that  was  to  be  put  in  in  the  indi- 
vidual name  of  E.  F.  Mitchell.  This  interest  in  the  result  of 
the  bidding  would  necessarily  be  a  secret  interest  so  far  as  the 
Indian  agent  was  concerned,  the  bid  not  on  its  face  showing 
that  there  was  any  secret  partnership;  and  the  finding  of  the 
referee  shows  that  at  the  time  said  secret  agreement  was  made 
the  said  E.  F.  Mitchell  and  Arthur  Coleman  were  there  for  the 
purpose  of  bidding  on ,  the  contract  for  taking  down  the  wire 
fences  around  the  pastures  on  the  Indian  reservations.  After 
said  contract  was  entered  into,  Coleman  did  not  bid  against 
Mitchell;  but,  pursuant  to  an  understanding  between  them,  each 
separately  submitted  bids,  Coleman  bidding  on  certain  fences 
farthest  away  and  most  difficult  to  get.  Following  the  authority 
of  McMullen  v.  Hoffman,  supra,  this  contract  between  Mitchell 
and  Coleman  was  void,  on  the  ground  of  public  policy. 

3.  In  the  case  of  McMullen  v.  Hoffman,  supra,  the  court 
further  said: 
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'^If  the  partnership  agreement  that  is  contained  in  the  writing 
above  set  forth  is  in  truth  but  part  of  an  entire  agreement,  which 
contains  utterly  illegal  provisions,  then  this  action  cannot  be 
maintained  within  any  of  the  authorities.  It  is  only  by  proving 
the  the  partnership  agreement  as  an  entire  agreement,  separate 
and  free  from  the  balance  of  the  agreement  between  the  parties, 
that  argument  can  be  made  in  favor  of  its  validity.  It  has  been 
sometimes  said  that  where  a  contract,  although  it  be  illegal,  has 
been  fully  executed  between  the  parties  so  that  nothing  remains 
thereof  for  completion,  if  the  plaintiff  can  recover  from  the  de- 
fendant moneys  received  by  him  without  resorting  to  the  con- 
tract the  courts  will  permit  a  recovery  in  such  case.  The  cases 
cited  as  illustrating  the  exception  are,  among  others:  Tenant 
V.  Elliott  (1797)  1  Bos.  &  P.  2;  Farmer  v.  Russell  (1798)  1 
Bos.  &  P.  296;  Sharp  v.  Taylor  (1849)  2  Phill.  Ch.  801,  817; 
Armstrong  v.  Toler  (1826)  11  Wheat.  268,  269,  6  L.  Ed.  468, 
471;  McBlair  v.  Oibbes;  17  How.  232,  235,  15  L.  Ed.  132,  134; 
Brooks  v.  MaHin  (1863)  2  Wall.  70,  17  L.  Ed.  732;  Planters' 
Bank  v.  Union  Bank  (1872)  16  Wall.  483,  21  L.  Ed.  473;  Arm- 
strong  v,  American  Exchange  National  Bank  of  Chicago  (1889) 
133  TJ.  S.  433,  466,  10  Sup.  Ct.  450,  33  L.  Ed.  749,  -759. 

^TJpon  the  point  as  to  the  ability  of  the  plaintiff  to  make 
out  his  cause  of  action  without  referring  to  the  illegal  contract, 
it  may  be  stated  that  the  plaintiff  for  such  purpose  cannot  refer 
to  one  portion  only  of  the  contract  upon  which  he  proposes  to 
found  his  right  of  action,  but  that  the  whole  of  the  contract 
must  come  in,  although  the  portion  upon  which  he  founds  his 
cause  of  action  may  be  legal.  Booth  v.  Hodgson,  6  T.  R.  405, 
408;  Thompson  v.  Thompson,  7  Ves.  Jr.  470;  Embrey  v.  Jem- 
ison,  131  U.  S.  336,  348,  9  Sup.  Ct.  776,  33  L.  Ed.  172,  177. 
In  the  first  of  the  above  cases,  the  plaintiff  sought  to  maintain 
his  action  by  referring  to  that  part  of  the  contract  which  was 
not  illegal,  and  to  ask  a  recovery  upon  that  alone.  Jjord  Kenyon, 
Chief  Justice,  observed  that  it  seemed  to  be  admitted  by  counsel 
for  the  plaintiff  Hhat  if  the  whole  case  was  disclosed  to  the 
court  there  was  no  foundation  for  the  demand.  They  say  to  the 
court:  "Suffer  us  to  garble  the  case,  to  suppress  .such  parts  of 
the  transaction  as  we  please,  and  to  impose  that  mutilated  state 
of  it  on  the  court  as  the  true  and  genuine  transaction,  and  then 
we  can  disclose  such  a  case  as  will  enable  our  clients  to  recover 
in  a  court  of  law."     Such  is  the  substance    of   this    day^s   argu- 
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ment.  It  is  a  maxim  of  out  law  that  a  plaintiff  must  show  that 
he  stands  on  a  fair  ground  when  he  calls  on  a  court  of  justice  to 
administer  relief  to  him/  Mr.  Justice  Ashurst,  in  the  same 
ease,  said:  *The  plaintiffs  wish  us  to  decide  this  case  on  a  par- 
tial statement  of  the  facts,  thereby  admitting  that  if  the  whole 
case  be  disclosed  they  have  no  prospect  of  success;  but  we  must 
take  the  whole  case  together,  and  upon  that  the  plaintiffs  can- 
not recover.^  Mr.  Justice  Grose  said:  ^e  cannot  decide  on  a 
part  of  the  case;  and,  taking  the  whole  together,  an  assumpsit 
cannot  be  raised  from  one  part  of  the  case  when  the  other  parts 
of  it  negative  an  assumpsit/  The  defendant  therefore  had  judg- 
ment. 

"In  Thompson  v.  Thompson,  supra,  the  plaintiff  was  not 
permitted  to  recover,  because  he  had  no  claim  to  the  money 
except  through  the  medium  of  an  illegal  agreement.  The  Mas- 
ter of  the  Rolls  (Sir  William  Grant)  said:  'If  the  case  could 
have  been  brought  to  this,  that  the  company  had  paid  this  into 
the  hands  of  a  third  person  for  the  use  of  the  plaintiff,  he 
might  have  recovered  from  that  third  person,  who  could  not 
have  set  up  this  objection  (the  illegality  of  the  contract)  as  a 
.reason  for  not  performing  his  trust.  Tenant  v.  Elliott  is,  I 
think,  an  authority  for  that.  But  in  this  instance  it  is  paid 
to  the  party,  for  there  can  be  no  difference  as  to  the  payment 
to  his  agent.  Then  how  are  you  to  get  at  it,  except  through  fhis 
agreement?  There  is  nothing  collateral,  in  respect  of  which, 
the  agreement  being  out  of  the  question,  a  collateral  demand 
arises,  as  in  the  case  of  stock  jobbing  differences.  Here  you 
cannot  stir  a  step  but  through  the  illegal  agreement,  and  it  is 
impossible  for  the  court  to  enforce  it.  I  must  therefore  dis- 
miss the  bill.' 

"In  the  case  of  Embrey  v,  Jemison,  supra,  although  the  ac- 
tion was  upon  four  negotiable  notes,  the  court  would  not  permit 
n  recovery  to  be  held  upon  them,  because  the  consideration  for 
the  notes  was  based  upon  a  contract  which  was  illegal.  Mr.  Jus- 
tice Ilarlan,  in  delivering  the  opinion  of  the  court,  said  that  the 
plaintiff  could  not  *he  permitted  to  withdraw  attention  from  this 
feature  of  the  transaction  by  the  device  of  obtaining  notes  for 
the  amount  claimed  under  that  illegal  agreement,  for  they  are 
not  founded  on  any  new  or  independent  consideration,  but  are 
only  written  promises  to  pay  that  which  the  obligor  had  verb- 
ally agreed  to  pay.     They  do  not,  in  any  just  sense,  constitute 
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a  distinct  or  collateral  contract  based  upon  a  valid  consideration. 
Nor  do  they  represent  anything  of  value  in  the  hands  of  the 
defendant,  which,  in  good  conscience,  belongs  to  the  plaintiff  or 
to  his  firm.  Although  the  burden  oiE  proof  is  on  the  obligor  to 
show  the  real  consideration,  the  execution  of  the  notes  could  not 
obliterate  the  substantive  fact  that  they  grew  immediately  out 
of,  and  are  directly  connected  with,  a  wagering  contract.  They 
must  therefore  be  regarded  as  tainted  with  the  illegality  of  that 
contract,  the  benefits  of  which  the  plaintiff  seeks  to  obtain  by 
this  suit.  That  the  defendant  executed  the  notes  with  full 
knowledge  of  all  the  facts  is  of  no  moment.  The  defense  he 
makes  is  not  allowed  for  his  sake,  but  to  maintain  the  policy 
of  the  law'— citing  Coppell  v.  Hall,  7  Wall.  542,  558,  19  L.  Ed. 
244,  248. 

"In  the  latter  case  Mr.  Justice  Swa3me,  delivering  the  opin- 
ion of  the  court,  said:  'Whenever  the  illegality  appears,  whether 
the  evidence  comes  from  one  side  or  the  other,  the  disclosure  is 
fatal  to  the  case.  No  consent  of  the  defendant  can  neutralize  its 
effect.  A  stipulation  in  the  most  solenm  form  to  waive  the  ob- 
jection would  be  tainted  with  the  vice  of  the  original  contract, 
and  void  for  the  same  reasons.  Wherever  the  contamination 
reaches  it  destroys.  The  principle  to  be  extracted  from  all  the 
cases  is  that  the  law  will  not  lend  its  support  to  a  claim  founded 
upon  its  violation.' 

"These  authorities  uphold  the  principle  that  the  whole  may 
be  shown,  and  the  plaintifi!  cannot  prevent  it  by  proving  only 
so  much  as  might  sustain  his  cause  of  action,  and  then  objecting 
that  the  defendant  himself  brings  in  the  balance  which  was  not 
necessary  for  plaintiff  to  prove. 

"'■^e  cases  above  cited  as  illustrative  of  the  exceptions  to  the 
general  rule  also  show  what  is  meant  by  the  cause  of  action  being 
founded  on  some  new  consideration,  or  upon  a  contract  collateral 
to  the  original  illegal  one.  In  Tenant  v.  Elliott,  supra,  it  was 
held  that  where  two  persons  had  entered  into  an  illegal  contract 
in  regard  to  insurance,  and,  a  loss  having  occurred,  the  insured 
paid  the  money  to  a  third  person  to  be  paid  to  plaintiff,  the 
third  person  could  not  himself  retain  the  money,  because  it  arose 
out  of  an  illegal  contract.  Eyre,  Chief  Justice,  asked,  Vhether 
he  who  had  received  the  money  to  another's  use  on  an  illegal 
contract  can  be  allowed  to  retain  it,  and  that  not  even  at  the 
desire  of  those  who  paid  it  to  him.'    In  such  case  clearly  the  de- 
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fendant  had  nothing  whatever  to  do  with  the  illegality  of  the 
original  contract.  He  received  the  money  to  be  paid  to  another, 
and  when  he  received  it  for  that  purpose  he  promised,  either 
expressly  or  by  implication  arising  from  the  facts,  that  he  would 
deliver  the  money  to  the  plaintiff,  and  when  he  refused  to  do  it 
.the  plaintiff  could  Jrecover  upon  this  express  or  implied  icon- 
tract,  without  resorting  in  any  manner  to  the  original  contract 
between  himself  and  another,  which  in  its  nature  was  illegal, 
but  with  which  the  defendant  was  in  no  wi<^  concerned. 

"Farmer  v.  Russell,  supra,  is  to  the  same  effect.  The  de- 
fendant received  the  money  from  a  third  person  to  deliver  to 
the  plaintiff,  and  it  was  held  that  he  was  bound  to  pay  it  to 
the  plaintiff,  although  the  original  consideration  upon  which  the 
money  was  to.  be  paid  the  plaintiff  by  third  person  was  illegal. 
Eyre,  Chief  Justice,  said:  ^t  seems  to  me  that  the  plaintiffs 
demand  arises  simply  out  of  the  circumstances  of  money  being 
put  into  the  defendant's  hands  to  be  delivered  to  him.  This 
creates  an  indebitatus,  from  wh^ch  an  assumpsit  in  law,  arises 
and  on  that  action  on  the  case  may  be  maintained.  •  •  • 
The  case  therefore  is  brought  to  this,  that  the  money  is  got  into 
the  hands  of  a  person  who  was  not  a  party  to  the  contract,  who 
had  no  pretense  to  retain  it,  and  to  whom  the  law  could  not 
give  it  by .  rescinding  the  contract.  Though  the  court  will  not 
suffer  a  party  to  demand  a  sum  of  money  in  order  to  fulfill  an 
illegal  contract,  yet  there  is  no  reason  why  the  money  in  this 
case  should  not  be  recovered,  notwithstanding  the  original  con- 
tract was  void.  The  difficulty  with  me  is  that  the  contract  with 
the  carrier  cannot  be  connected  with  the  contract  between  thp 
plaintiff  and  the  man  at  Portsmouth,  and  in  that  view  I  think 
the  verdict  is  not  to  be  supported.  However,  I  incline  i|  a  new 
trial  on  another  ground.  It  does  not  clearly  appear  that  the  de- 
fendant was  not  himself  a  party  to  the  original  contract,  for 
there  was  a  circumstance  in  the  report  which  gave  much  coim- 
tenance  to  the  idea  that  the  carrier  knew  what  he  was  doing, 
viz.,  that  he  was  lending  his  assistance  to  an  infamous  traffic. 
In  that  case  the  rule  "Melior  est  conditio  possidentis/*  will  apply, 
for,  if  the  contract  with  him  be  stained  by  anything  illegal,  the 
plaintiff  shall  not  be  heard  in  a  court  of  law.'  The  verdict  in 
that  case  had  been  for  the  defendant.  There  was  a  question  in 
the  case  whether  the  defendant  was  privy  to  the  contract  be- 
tween the  plaintiff  and  the    man    at    Portsmouth.     The    goods 


Digitized  by  CjOOQIC 


JULY  TERM,  1909.— Vol.  XXIV.  513 

Opinion  of  the  Court 

transported  were  counterfeit  pennies  or  half-pence,  and  it  was 
the  opinion  of  Eyre,  Chief  Justice,  that,  if  the  defendant  had 
been  privy  to  the  original  illegal  agreement  so  that  the  whole 
thing  was  but  one  transaction,  the  plaintiff  could  not  have  re- 
covered. Mr.  Justice  Rooke  was  of  the  opinion  that  it  was  not 
important  whether  the  defendant  were  privy  or  not:  that  if  the 
contract  were  illegal  the  plaintiff  could  not  recover  from  the  de- 
fendant in  any  event.  The  other  two  judges  were  of  opinion 
that,  the  money  having  been  delivered  to  the  defendant  for  the 
purpose  of  being  paid  to  the  plaintiff,  the  defendant  was  bound 
to  make  such  payment  without  reference  to  the  illegality  in  the 
original  transaction. 

"The  difference  in  the  principle  upon  which  a  recovery  was 
allowed  in  these  two  cases,  and  that  upon  which  the  defense  in 
this  case  is  based,  is  very  clear.  In  the  case  before  us  the  cause 
of  action  grows  directly  out  of  the  illegal  contract,  and  if  the 
court  distributes  the  profits  it  enforces  the  contract  which  is  il- 
legal; but  where  A.  claims  money  from  B.,  although  due  upon 
an  illegal  contract,  and  B.  acknowledges  the  obligation  and 
waives  the  defense  of  illegality  and  pays  the  money  to  a  third 
person  upon  his  promise  to  pay  it  to  A.,  the  third  party  cannot 
successfully  defend  an  action  by  A.  to  recover  the  money  by  al- 
leging that  the  original  contract  between  A.  and  B.  was  illegal. 
This  is  the  principle  decided,  and  we  think  correctly  decided,  in 
the  cases  cited.  It  was  certainly  no  business  of  the  third  party 
to  inquire  into  the  reasons  which  impelled  the  person  to  give 
him  the  money  to  pay  to  the  plaintiff.  That  was  a  matter  be- 
tween those  parties,  and,  if  the  party  from  whom  the  money  was 
due  admitted  his  indebtedness  and  chose  to  pay  it,  the  defendant, 
who  received  it  upon  his  promise  to  pay  the  plaintiff,  would  have 
no  possible  defense  to  an  action  by  the  plaintiff  to  compel  such 
payment.  Such  an  action  is  in  no  sense  founded  upon  an  illegal 
contract.  The  matter  was  closed  when  the  party  owing  the  money 
under  it  paid  it  to  a  third  person  to  be  paid  to  the  plaintiff. 
The  action  by  the  plaintiff  in  such  case  is  founded  upon  a  new 
contract  upon  a  totally  different  consideration  and  of  a  perfectly 
legitimate  character. 

"The  next  case  cited  by  complainant  as  an  authority  for  the 
maintenance  of  this  action  is  Sharp  v.  Taylor,  supra.  It  was 
stated  by  the  chancellor  in  that  case  that,  where  one  of  two  part- 
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ners  has  possessed  himself  of  the  property  of  the  firm,  he  could 
not  be  allowed  to  retain  it  by  merely  showing  that  in  realizing 
it  some  provisions  of  some  act  of  Parliament  had  been  violated 
or  neglected,  or  that  some  provision  of  a  foreign  statute  relating 
to  the  registry  of  vessels  had  not  been  complied  with.  Lord 
Chancellor  Cottenham,  in  the  course  of  his  opinion,  said:  The 
violation  of  law  suggested  was  not  any  fraud  upon  the  revenue, 
or  omission  to  pay  that  which  might  be  due;  but,  at  most,  an 
invasion  of  a  parliamentary  provision,  supposed  to  be  beneficial 
to  the  shipowners  of  this  country — an  evil,  if  any,  which  must 
remain  the  same,  whether  the  freight  be  divided  between  Sharp 
and  .  Taylor,  according  to  their  shares,  or  remain  altogether  in 
the  hands  of  Taylor.  As  between  the  two,  can  this  supposed 
evasion  of  the  law  be  set  up  as  a  defense  by  one  party  against  the 
otherwise  clear  title  of  the  other?  Tn.  this  particular  suit,  can 
the  one  tenant  in  common  dispute  the  title  common  to  both? 
Can  one  of  two  partners  possess  himself  of  the  property  of  the 
firm,  and  be  permitted  to  retain  it,  if  he  can  show  that,  in 
realizing  it,  some  provision  in  some  act  of  Parliament  has  been 
violated  or  neglected?  Can  one  of  two  partners  in  any  import 
trade  defeat  the  other,  by  showing  that  there  was  some  irregular- 
ity in  passing  the  goods  through  the  custom  house?  The  an- 
swer to  this,  as  to  the  former  case,  will  be  that  the  transaction 
alleged  to  be  illegal  is  completed  and  closed,  and  will  not  be  in 
any  manner  affected  by  what  the  court  is  asked  to  do,  as  be- 
tween the  parties.  Do  the  authorities  ne^a^ative  this  view  of  the 
case?  The  difference  between  enforcing  illegal  contracts  and  as- 
serting title  to  money  which  has  arisen  from  them  has  been  dis- 
tinctly taken  in  Tenant  v.  Elliott  and  Farmer  v.  Rmsell,  and 
recognized  and  approved  by  Sir  William  Grant  in  Thomson  v. 
Thomson;  but  the  alleged  illegality  in  this  case  was  not  in  the 
freight  being  paid  to  English  subjects  claiming  as  owners  of  the 
ship,  as  in  Campbell  v.  Innes,  4  Bam.  &  Aid.  426.  The  impor- 
tation of  the  goods  in  a  ship  American  built,  and  not  professing 
to  have  any  English  registry,  would  not  be  illegal,  and  the 
American  owner  might  assign  the  freight  to  any  one.  Assuming 
this  to  be  so,  I  am  of  opinion  that,  under  the  authorities  re- 
ferred to,  Taylor,  who  received  the  freight  on  account  of  himself 
and  Sharp,  cannot  set  up  this  defense  to  Sharp's  claim.  Upon 
these  grounds  therefore,  independently  of  the  submission  in  the 
answer,  this  part  of  the  decree  is,  1  think,  right.' 
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"These  observations  show  that  the  judgment  did  not  go  upon 
the  illegality  arising  from  a  mere  violation  or  neglect  of  a  pro- 
vision of  an  act  of  Parliament  relating  to  vessels,  and  the  agree- 
ment was  not  classed  among  those  contracts  which  are  of  such 
an  illegal  nature  that  courts  refuse  to  enforce  them.  Some  of 
the  observations  of  the  Chancellor,  made  by  way  of  illustration 
regarding  the  rule  itself,  have  been  doubted  by  the  English 
Courts,  as  in  the  case  of  Syhes  v.  Beanon,  supra,  where  Jessel, 
Master  of  the  Holls,  in  holding  that  an  illegal  contract  could  not 
be  enforced  by  one  party  to  it  as  against  the  other,  directly  or 
indirectly,  said  that  there  were  several  dicta  of  Lord  Cottenham 
in  Sharp  v.  Taylor,  which  he  thought  were  not  good  law,  and  the 
Master  of  the  Rolls  remarked:  'It  is  no  part  of  a  court  of  jus- 
tice to  aid  either  in  carrying  out  an  illegal  contract,  or  in  divid- 
ing the  proceeds  arising  from  an  illegal  contract,  between  the 
parties  to  that  illegal  contract.  In  my  opinion  no  action  can  be 
maintained  for  the  one  purpose  more  than  for  the  other.'  Con- 
tinuing, the  Master  of  the  Rolls  observed:  ^Then  Lord  Cotten- 
ham goes  on,  in  Sharp  v.  Taylor,  to  say:  "Do  the  authorities 
negative  this  view  of  the  case?  The  diflPerence  between  enforc- 
ing illegal  contracts,  and  asserting  title  to  money  which  has 
arisen  from  them,  is  distinctly  taken  in  Tenant  v.  Elliott  and 
Parmer  v,  Russell,  and  recognized  and  approved  by  Sir  William 
Grant  in  Thomson  v,  Thomson."  Yes;  but  not  in  that  way. 
I  have  already  explained  what  those  cases  were.  Those  were  not 
cases  in  which  one  of  the  two  parties  to  an  illegal  contract  sought 
to  recover  from  the  other  a  share  of  the  proceeds  of  the  illegal 
contract.  Then  he  goes  on  to  distinguish  Sharp  v.  Taylor  in  a 
way  which  probably  distinguishes  it  from  such  cases  which 
would  be  open  to  exceptions  on  the  ground  of  criminality. 
Those  are  all  the  authorities  to  which  I  think  it  necessary 
to  refer.  I  think  the  principle  is  clear  that  you  cannot  di- 
rectly enforce  an  illegal  contract,  and  you  cannot  ask  the  court 
to  assist  you  in  carrying  it  out.  You  cannot  enforce  it  directly; 
that  is,  by  claiming  damages  or  compensation  for  the  breach  of 
it,  or  contribution  from  the  persons  making  the  profits  realized 
from  it.*  Sharp  v.  Taylor  should  not  be  carried  at  all  beyond 
the  facts  of  the  case  as  set  out  in  the  report. 

'T[n  McBlair  v.   Oibbs,  supra,  the  question  was  in  relation 
to  the  validity  of  an  assignment  by  an  assignor  of  his  interest  in 
an  illegal  contract.     The  payment  of  the  money  arising  there- 
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from  had  been,  subflequently  to  the  assignment,  provided  for  by 
the  party  owing  it,  and  the  dispute  arose  between  the  representa- 
tives of  the  assignor  and  those  of  the  assignee  as  to  which  were 
entitled  to  the  share  originally  due  to  the  assignor.  It  was 
claimed  on  the  part  of  the  representatives  of  the  assignor  that, 
the  original  contract  being  illegal,  the  sale  and  assignment  of 
an  interest  therein  from  him  to  the  assignee  was  also  illegal, 
and  consequently  that  such  interest,  equitable  or  legal,  passed  to 
the  assignor's  executors.  Mr.  Justice  Nelson,  however,  in  deliv- 
ering the  opinion  of  the  court,  said:  'But  tRis  position  is  not 
maintainable.  The  transaction,  out  of  which  the  assignment  to 
Oliver  arose,  was  unaffected  by  any  illegality.  The  consideration 
paid  was  not  only  legal,  but  meritorious,  the  relinquishment  of 
a  debt  due  from  Goodwin  to  him.  The  assignment  was  subse- 
quent,  collateral  to,  and  wholly  independent  of,  the  illegal  trans- 
actions upon  which  the  principal  contract  was  founded.  Oliver 
(the  assignee)  was  not  a  party  to  these  transactions,  nor  in  any 
way  connected  with  them.  It  may  be  admitted  that  even  a  sub- 
sequent collateral  contract,  if  made  in  aid  and  in  furtherance 
of  the  execution  of  one  infected  with  illegality,  partakes  of  its 
nature,  and  is  equally  in  violation  of  law;  but  that  is  not  this 
case.  Oliver,  by  the  assignment,  simply  became  owner  in  the 
place  of  Goodwin,  and  as  to  any  public  policy  or  concern  sup- 
posed to  be  involved  in  the  making,  or  in  the  fulfillment  of  such 
contracts,  it  was  a  matter  of  entire  indifference  to  which  it  be- 
longed. The  assignee  took  it,  liable  to  any  defense,  legal  or  equit- 
able, to  which  it  was  subject  in  the  hands  of  Goodwin.  In  con- 
sequence of  the  illegality  the  contract  was  invalid,  and  incapable 
of  being  enforced  in  a  court  of  justice.  The  fulfillment  depended 
altogether  upon  the  voluntary  act  of  Mina,  or  of  those  represent- 
ing him.  No  obligation  existed,  except  what  arose  from  a  sense 
of  honor  on  the  part  of  those  deriving  a  benefit  from  the  trans- 
action out  of  which  it  arose.  Its  value  rested  upon  this  ground, 
and  this  alone.  The  demand  was  simply  a  debt  of  honor;  but 
if  the  party  who  might  set  up  the  illegality  chooses  to  waive  it, 
and  pay  the  money,  he  cannot  afterwards  reclaim  it.  And,  if 
even  the  money  be  paid  to  a  third  person  for  the  other  party, 
such  third  person  cannot  set  up  the  illegality  of  the  contract  on 
which  the  payment  has  been  made,  and  withhold  it  for  himself.^ " 
The  intervener,  Coleman,  cannot  prevail  in  this  case,  ex- 
cept l)y   virtue    of   the  partnership  agreement  between   himself 
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and  the  defendant  Mitchell;  and,  that  being  void  as  against  pub- 
lic policy,  he  was  not  entitled  to  prevail  in  the  lower  court. 

4.  But  does  the  fact  of  the  illegality  of  such  partnership 
agreement  preclude  the  plaintiflF  in  error  bank  from  recovering? 
Its  agreement,  at  all  events,  is  a  collateral  one,  and  in  the  case 
of  McMullen  v.  Hoffman,  supra,  that  character  of  a  contract  in 
relation  to  an  illegal  agreement  is  adverted  to  wherein  the  court 
said: 

"What  is  meant  by  a  collateral  contract,  or  a  cause  of  action 
arising  therefrom,  which  does  not  require  reference  to  the  prin- 
ciple illegal  contract  or  transaction,  is  still  further  illustated  in 
Armstrong  v,  Toler,  11  Wheat.  258,  6  L.  Ed.  468.  In  the  course 
of  his  opinion,  Mr.  Chief  Justice  Marshall  assumed  the  facts  to 
be  that  the  plaintiff,  during  a  war  between  this  country  and 
Great  Britian,  contrived  a  plan  for  importing  goods  on  his  own 
account  from  the  country  of  the  enemy,  and  goods  were  also 
sent  to  B.  by  the  same  vessel.  The  plaintiff,  at  the  request  of 
B.,  became  surety  for  the  payment  of  the  duties  which  accrued 
on  the  goods  of  B.,  and  was  compelled  to  pay  them,  and  the 
question  was  whether  he  could  maintain  an  action  on  the  promise 
of  B.  to  return  this  money,  and  the  court  held  that  such  an 
action  could  be  sustained.  The  court  said:  ^The  case  does  not 
suppose  A.  to  be  concerned,  or  in  any  manner  instrumental  in 
promoting  the  illegal  importation  of  B.,  but  to  have  been  merely 
engaged  himself  in  a  similar  illegal  transaction,  and  to  have  de- 
vised the  plan  for  himself,  which  B.  afterwards  adopted.^  And 
again:  "The  question  of  whether  the  plaintiff  had  any  interest 
in  the  goods  of  the  defendant,  or  was  the  contriver  of,  or  con- 
cerned in,  a  scheme  to  introduce  them,  or  consented  to  become 
the  consignee  of  the  defendant's  goods,  with  a  view  to  their  in- 
troduction, were  left  to  the  jury.  The  point  of  law  decided  is 
that  a  subsequent  independent  contract,  founded  on  a  new  con- 
sideration, is  not  contaminated  by  the  illegal  importation,  al- 
though such  illegal  importation  was  known  to  Toler,  when  the 
contract  was  made,  provided  he  was  not  interested  in  the  goods, 
and  had  no  previous  concern  in  their  importation.*  And  at 
page  274  of  11  Wheat.  (6  L.  Ed.  468)  :  'In  most  of  the  cases 
cited  by  the  counsel  for  the  plaintiff  in  error,  the  suit  has  been 
brought  by  a  party  to  the  original  transaction,  or  on  a  contract 
80  connected  with  it,  as  to  be  inseparable  from  it.     As,  where  a 
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vendor  in  a  foreign  country  packs  up  goods  for  the  purpose  of 
enabling  the  vendee  to  smuggle  them;  or  where  a  suit  is  brought 
on  a  policy  of  insurance  on  an  illegal  voyage;  or  on  a  contract 
which  amounts  to  maintenance;  or  on  one  for  the  sale  of  a  lot- 
tery ticket  where  such  sale  is  prohibited;  or  on  a  bill  which  is 
payable  in  notes  issued  contrary  to  law.  In  these,  and  in  all 
other  similar  cases^  the  conaideration  of  the  very  contract  on 
which  the  suit  is  brought  is  vicious,  and  the  plaintiff  has  con- 
tributed to  the  illegal  transaction.^  The  case  of  Armstrong  v. 
Americcm  Exchange  Nat.  Bank,  supra,  is  similar  to  the  cases  of 
Tenant  v,  Elliott  and  Farmer  v.  Russell,  and  was  decided  upon 
the  same  principle.  Counsel  for  the  complainant  also  refer  to 
a  case  where  a  plaintiff  had  let  his  horse  to  the  defendant  on 
Sunday,  and  the  defendant  had  injured  the  horse  by  his  reck- 
lessness and  negligence,  and  a  recovery  against  him  was  had  for 
the  damages  occasioned .  by  such  negligence,  notwithstanding  the 
illegality  of  the  contract  of  hiring,  because  in  violation  of  the 
law  relating  to  the  Sabbath  Day.  Hall  v,  Corcoran,  107  Mass. 
251,  9  Am.  Rep.  30.  In  that  case  the  court  held-  the  cause  of 
.action  was  not  founded  upon  the  contract,  but  defendant  was 
held  liable  by  reason  of  his  improper  and  neglectful  conduct  in 
regard  to  the  horse  in  his  possession,  and  which  conduct  was  a 
violation  of  the  legal  duty  he  owed  to  the  owner  of  such  horse, 
irrespective  of  contract.  The  case  was  a  clear  instance  of  a 
proper  recovery  based  upon  collateral  facts,  and  not  founded 
upon  any  original  illegal  contract.^^ 

To  the  same  effect  is  Welch  v.  Wesson,  6  Gray  (Mass.)  505, 
and  Woodman  v.  Huhbard,  25  N.  H.  67,  57  Am.  Dec.  310. 

In  the  case  of  McMvllen  v.  Hoffmmt,  supra,  the  court  fur- 
ther said: 

"We  think  it  clear  that  these  cases  cited  as  authority  for  a 
recovery  in  this  case  upon  the  ground  of  completion  of  the  il- 
legal contract,  or  of  a  new  contract  upon  a  good  consideration, 
do  not  touch  the  case  before  us,  with  the  possible  exception  of 
Sharpe  v.  Taylor,  supra,  and  that  case  ought  not  to  be  extended. 
In  the  case  at  bar  the  action  depends  upon  the  entire  contract 
between  the  parties,  part  of  which  we  hold  was  illegal.  The 
partnership  part  of  the  agreement  cannot  be  separated  from  the 
rest.  The  complainant's  claim  to  profit  rests  upon  the  entire 
contract.     His  right  is  based  upon  that  which  is  illegal  and  ut- 
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terly  void,  and  he  cannot  separate  his  cause  of  action  from  the 
illegal  part  and  claim  a  recovery  upon  the  written  portion  pro- 
viding for  and  evidencing  the  partnership. 

''We  come  now  to  a  consideration  of  the  two  cases  upon 
which  the  counsel  for  the  complainant  specifically  rely  for  the 
maintenance  of  this  action.  They  are  Brooks  v,  Martin,  2  Wall 
70,  17  L.  Ed.  732,  and  Planters'  Bank  v.  Union  Bank,  16  Wall. 
483,  21  L.  Ed.  473.  Of  the  two  cases,  Brooks  v,  Martin  is  the 
more  like  this  one,  although  the  biases  are  by  no  means  pre- 
cisely similar.  The  partnership  in  that  case  was  stated  by  the 
court,  in  its  opinion,  to  have  been  really  engaged,  probably  with 
the  full  knowledge  of  all  its  members,  in  dealing  with  soldiers* 
claims  long  before  any  scrip  or  land  warrants  were  issued  by  the 
government  and  contrary  to  the  ninth  section  of  the  act  of 
February  11,  1847  (chapter  8,  9  Stat.  125),  providing  for  the 
granting  of  land  warrants  to  be  issued  to  the  soldiers.  The  main 
object  of  the  ninth  section  of  the  act  was,  as  the  court  stated,  to 
protect  the  soldiers  against  improper  contracts  of  the  precise 
character  of  those  shown  in  the  record.  It  was  further  said  that 
the  traflBQ  for  which  this  partnership  was  formed  was  illegal, 
and  that  if  a  soldier  who  had  sold  his  claim  to  these  partners  had 
refused  to  perform  his  contract,  or  to  do  any  act  which  was  nec- 
essary to  give  them  the  full  benefit  of  their  purchase,  no  court 
would  have  compelled  him  to  do  dt,  or  give  them  any  relief 
against  it ;  or  if  one  of  the  partners,  after  the  -  signing  of  the 
articles,  had  said  to  the  other,  T  refuse  to  proceed  with  this 
partnership  because  the  purposes  of  it  are  illegal,*  the  other  part- 
ner would  have  been  entirely  without  remedy.  And  if,  on  the 
other  hand,  one  of  the  partners  had  said,  'I  have  bought  100 
soldiers*  claims,  for  which  I  have  agreed  to  pay  a  certain  sum, 
which  I  require  you  to  advance,  according  to  your  contract,*  the 
other  partner  might  have  refused  to  comply  with  such  demand, 
and  no  court  would  have  given  either  of  the  partners  any  remedy 
for  such  refusal.  The  court  further  stated  that,  upon  the  facts 
existing,  all  the  claims  purchased  by  the  partner  having  been 
turned  into  land  warrants,  and  the  warrants  having  been  sold  or 
located,  and  where  the  purchase  of  the  claims  had  been  made 
prior  to  the  date  of  the  warrant,  assignments  having  been  made 
by  the  soldiers,  and  the  portion  of  the  lands  located  having  been 
sold  partly  for  cash  and  partly  on  mortgage,  and  the  assets  of 
the  partnership  consisting  then  almost  wholly  of  cash  securitiep 
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or  of  lands — all  these  facts  appearing — ^the  partner  in  whose  pos- 
session the  profits  of  the  partnership  were  could  be  compelled  to 
account  by  the  other  partner,  and  that  the  fact  that  such  part- 
ner had  given  a  release  procured  from  him  by  fraud  was  no  bar 
to  his  action  for  such  an  accounting. 

"This  action  was  sustained  upon  the  theory  that  the  purpose 
of  the  partnership  agreement  had  been  fully  closed  and  com- 
pleted, substantially  all  the  profits  arising  therefrom  had  been  in- 
vested in  other  securities  or  in  lands,  and  that  therefore  it  did 
not  lie  in  the  mouth  of  the  partner  who  had  by  fraudulent  means 
obtained  possession  and  control  of  these  funds  to  say  to  the  other 
that  the  original  contract  was  illegal.  The  wrong  originally  done 
or  intended  to  the  soldier  had  been  wiped  out  by  the  acts  of  the 
soldier  and  his  waiver  of  any  claim  by  reason  of  the  illegal  con- 
tract. The  transactions  which  were  illegal,  the  court  said,  had 
become  accomplished  facts,  and  could  not  be  affected  by  any 
action  which  the  court  might  take.  The  cases  of  Sharp  v.  TaV' 
lor.  Tenant  v.  Elliott,  Farmer  v,  Rtissell,  Thomson  v.  Thomson, 
and  McBlair  v.  Gibber,  were  cited  as  authority  for  the  proposi- 
tion. We  have  already  adverted  to  each  of  them,  and  we  admit 
tliat  it  is  quite  difficult  to  see  how,  with  the  exception  of  Sharp  v. 
Taylor,  the  principle  upon  which  they  were  decided  could  be  ap- 
plied to  the  case  then  before  the  court.  There  is  a  difference  be- 
tween the  case  before  us  and  that  of  Brooks  v.  Martin,  because  in 
the  latter  case  the  fact  existed  that  the  transactions,  in  regard  to 
which  the  cause  of  action  was  based,  were  not  fraudulent,  and 
they  related  in  some  sense  to  private  matters,  while  in  the  case 
before  the  court  the  entire  contract  was  a  fraud,  and  was  illegal 
and  related  to  a  public  letting  by  a  municipal  corporation  for 
work  involving  a  large  amount  of  money,  and  in  which  the  whole 
municipality  was  vitally  interested.  It  may  be  difficult  to  base  a 
distinction  of  principle  upon  these  differences.  We  do  not  now 
decide  whether  they  exist  or  not.  We  simply  say  that,  taking 
that  case  into  due  and  fair  consideration,  we  will  not  extend  its 
authority  at  all  beyond  the  facts  therein  stated.  We  think  it 
should  control  the  decision  of  the  case  now  before  us. 

"In  Planters'  Bank  v.  Union  Bank,  supra.  Confederate  bonds 
had  been  sent  by  one  party  to  the  other  for  sale,  and  the  bonds 
had  been  sold  by  such  party  as  agent  of  the  plaintiff,  and  their 
price  paid  to  such  agent  of  the  party  selling,  and  the  court  held 
that  an  action  would  lie  to  recover  the  proceeds  of  that  sale  thus 
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paid  to'  the  plaintiff's  agent,  although  no  suit  could  have  been 
maintained  by  plaintiff  against  the  purchaser  for  the  purchase 
price  of  the  bonds,  because  their  sale  was  an  illegal  transaction; 
but,  where  the  purchase  price  of  the  bonds  was  paid,  it  certainly 
did  not  rest  with  the  person  who  received  the  mone^  upon  an  ex- 
press or  implied  promise  to  pay  it  over  to  set  up  the  illegality  of 
the  original  transaction.  When  the  bank  received  the  funds, 
there  was  raised  an  implied  promise  to  pay  them  to  the  owner, 
and  a  recovery  could  be  sustained  upon  the  same  ground  taken  in 
Tenamt  v.  Elliott  and  the  other  cases  above  mentioned. 

"It  is  impossible  to  refer  to  all  the  cases  cited  from  the 
various  state  courts  regarding  this  question.  Some  of  them  we 
should  hesitate  to  follow.  The  cases  we  have  commented  upon  we 
think  give  no  support  to  the  claim  that  the  case  now  before  us 
forms  any  exception  to  the  rule  which,  as  we  believe,  clearly  em- 
braced it.  We  must  take  the  whole  agreement,  and  remember 
that  the  action  is  between  the  original  parties  to  it;  that  there  is 
no  collateral  contract  and  no  new  consideration  and  no  liability 
of  a  third  party.  The  partnership  is  but  a  portion  of  the  whole 
agreement. 

"We  must  therefore  come  back  to  the  proposition  that  to  per- 
mit a  recovery  in  this  case  is  in  substance  to  enforce  an  illegal 
contract,  and  one  which  is  illegal  because  it  is  against  public 
policy  to  permit  it  to  stand.  The  court  refuses  to  enforce  such  a 
contract,  and  it  permits  defendant  to  set  up  its  illegality,  not  out 
of  any  regard  for  the  defendant  who  sets  it  up,  but  only  cjn  ac- 
count of  the  public  interest.  It  has  often  been  ctatcd  in  similar 
cases  that  the  defense  is  a  very  dishonest  one,  and  it  lies  ill  in  the 
mouth  of  the  defendant  to  allege  it,  and  if:  is  oiily  allowed  for 
public  consideration  and  in  order  the  better  to  secure  the  public 
against  dishonest  transactions.  To  refuse  to  grant  either  party 
to  an  illegal  contract  judicial  aid  for  the  enforcement  of  his 
alleged  rights  under  it  tends  strongly  towards  reducing  the  num- 
ber of  such  transactions  to  a  minimum.  The  more  plainly  parties 
understand  that  when  they  enter  into  contracts  of  this  nature 
they  place  themselves  outside  the  protection  of  the  law,  so  far  ais 
that  protection  consists  in  aiding  them  to  enforce  such  contracts, 
the  less  inclined  will  they  be  to  enter  into  them.  In  that  way 
the  public  secures  the  benefit  of  a  rigid  adherence  to  the  law. 
Being  of  the  opinion  that  the  contract  proved  in  this  case  was 
illegal,  in  the  sense  that  it  was  fraudulent,  and  entered  into  for 
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improper   purposes,   the   law   will   leave   the   parties   as   it   finds 
them/' 

It  cannot  be  successfully  urged  that  the  plaintiff  bank,  on 
account  of  advancing  this  money  to  the  defendant  Mitchell,  witti 
which  he  and  the  intervener,  Coleman,  might  carry  out  the  con- 
tract with  the  government,  became  a  party  to  the  illegal  contract 
between  Mitchell  and  Coleman,  to  the  extent  that  it  cannot  main- 
tain this  action.  There  is  no  proof  to  show  that  the  plaintiff 
bank,  or  any  of  its  officers,  knew  of  the  proposed  agreement  be- 
tween Coleman  and  Mitchell,  or  had  any  knowledge  that  any  such 
agreement  had  been  entered  into  until  the  day  the  contract  was 
awarded  to  Mitchell,  or  within  a' day  or  two  thereafter.  There  is 
no  finding  of  the  referee  to  show  that  the  bank,  or  any  of  its 
officers,  either  participated  in  or  furthered  the  illegal  agreement. 
The  finding  that  both  Smith,  as  president,  and  Johns,  as  cashier, 
knew  of  the  arrangements  between  Coleman  and  Mitchell,  does 
not  tend  to  show  that  they  were  parties  to  its  execution,  nor  does 
it  clearly  appear  from  the  record  that  the  bank  or  any  of  its  officers 
had  knowledge  of  the  arrangement  as  to  the  secret  bidding  at  any 
time  prior  to  the  time  that  the  money  was  loaned  or  advanced 
upon  which  this  action  is  based,  nor  is  it  contended  by  counsel 
that  the  contract  made  by  Mitchell  with  the  cattlemen  was  void  or 
against  public  policy.  The  Indian  agent  had  awarded  the  contract 
to  Mitchell,  and  under  the  partnership  agreement  Mitchell  and 
Coleman  were  to  be  partners,  and  the  bank  furnished  them  money 
to  tear  down  the  fences  and  to  enable  them  to  carry  out  the  terms 
of  the  contract  between  Mitchell  and  the  government.  If,  upon 
this  state  of  facts,  the  plaintiff  bank  is  to  be  denied  the  right  to 
recover  for  money  advanced  by  it,  every  party  would  advance  or 
loan  money  at  his  peril.  Those  that  desired  to  secure  money  to 
aid  in  carrying  out  business  enterprises  would  be  embarrassed. 
Business  would  be  paralyzed,  as  the  rule  of  presumption  mala  fides 
would  be  established. 

The  proper  rule  is  laid  down  in  the   case   of   Armstrong   v. 
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American  Exchange  National  Bamk,  133  U.  S.  433,  10  Sup.  Ct. 
460,  33  L.  Ed.  747,  wherein  the  court  said: 

"It  is  not  shown,  as  claimed  by  the  receiver,  that  in  advanc- 
ing the  money  to  Kershaw  &  Co.  the  plaintiff  became  a  partici- 
pator in  an  illegal  attempt  to  corner  the  market  or  that  it  had 
aided  in  such  an*  attempt  by  previously  advancing  money  to  them 
upon  a  part  of  the  wheat  as  collateral  security.  Although  the 
plaintiff  had  advanced  money  from  time  to  time  to  them  upon 
wheat  as  collateral  security,  there  is  no  evidence  that  it  knew,  or 
had  any  reason  to  suspect,  that  the  wheat  was  purchased  in  an 
attempt  to  corner  the  market.  An  obligation  will  be  enforced, 
though  indirectly  connected  with  an  illegal  transaction,  if  it  ig 
supported  by  an  independent  consideration,  so  that  the  plaintiff 
does  not  require  the  aid  of  the  illegal  transaction  to  make  out  his 
case.  Armstrong  v.  Toler,  11  Whe^t.  268,  6  L.  Ed.  468 ;  Faihney 
V,  Reynolds,  4  Burr.  2069;  Petrie  v.  Hannay,  3  T.  K.  418; 
Farmer  v,  Russell,  1  Bos.  &  P.  296;  Planters'  Bank  v.  Union 
Bank,  16  Wall.  483,  21  L.  Ed.  473;  McBlair  v.  Oibbe's.  17  How. 
232,  236,  15  L.  Ed.  132,  133;  Brooks  v.  Martin,  2  Wall.  70,  17 
L.  Ed.  732;  Bly  v.  Second  Nat.  Bank,  79  Pa.  453.'' 

The  contract  under  which  the  intervener,  Coleman,  seeks  to 
assert  his  right  for  the  one-half  of  the  proceeds  in  the  judgment 
being  void,  the  plaintiff  bank,  as  assignee  of  Coleman,  could  have 
no  greater  right  than  the  assignor,  and  on  that  phase  of  the  case 
was  not  entitled  to  prevail  in  the  lower  court;  but,  as  to  the 
money  loaned  or  advanced  to  Mitchell  by  the  bank,  this  was  not 
infected  by  the  illegality  of  the  contract  between  Mitchell  and 
Coleman. 

5.  The  question  arises,  however,  the  plaintiff  bank  being 
entitled  to  maintain  its  action  against  Mitchell  for  the  money 
advanced  to  him  to  carry  out  such  contract,  whether  or  not  the 
plaintiff  in  error  bank  has  a  prior  claim  to  the  proceeds  of  this 
judgment  to  the  defendants  in  error  banks. 

In  the  case  of  Oillette  ei  al.  v.  Murphy  et  dl.,  7  Okla.  91,  54 
Pac.  413,  the  Supreme  Court  of  that  territory,  in  a  unanimous 
opinion,  held  that  "a  party  buying  a  chose  in  action  takes  it  sub- 
ject to  all  existing  equities,  and  can  acquire  no  greater  interest 
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therein  than  his  assignor  had,  at  the  time  of  the  assignment.'' 
Later,  in  the  ease  of  Jack  v.  National  Bank  of  Wichita,  17  Okla. 
430,  89  Pae.  219,  in  an  opinion  by  Justice  Hainer,  concurred  in 
by  Justices  Gillette,  Irwin,  Pancoast,  and  Garber,  Chief  Justice 
Burford  and  Justice  Burwell  dissenting,  it  was  held  that,  where 
two  assignments  of  a  chose  in  action,  for  a  valuable  consideration, 
are  made  to  different  persons,  the  assignee  who  first  gave  notice 
of  his  claim  to  the  debtor  had  the  prior  right,  although  the 
assignment  to  him  is  made  subsequent  to  the  time  of  the  assign- 
ment to  the  other  assignee,  and  the  case  of  Oillette  ei  al.  v.  Mur- 
phy et  al,,  in  so  far  as  it  conflicted  with  that  holding,  was  over- 
ruled. The  correctness  of  the  decision  in  the  case  of  Jack  v. 
National  Bank  of  Wichita  is  challenged  in  this  court  by  the  plain- 
tiff in  error,  and  it  is  insisted  that  the  rules  announced  in  the 
case  of  Oillette  et  al.  v.  Murphy  et  ah,  are  sound  as  an  entirety 
and  should  not  have  been  overruled  in  any  respect;  but  we  do  not 
feel  that  we  would  be  justified  by  reason  in  disturbing  the  ruling 
in  the  latter  case.  We  are  unable  to  discover,  however,  on  what 
ground  the  trial  court  refused  to  award  a  judgment  in  favor  of 
the  plaintiff,  the  Citizens^  National  Bank  of  Chickasha,  against 
tlie  defendant  E.  F.  Mitchell,  for  the  balance  due  on  the  advance- 
ments or  loans  made  to  him  by  said  bank,  for  the  jurisdiction  of 
equity  having  attached,  and  the  necessary  parties  being  before  the 
court,  all  rights  connected  therewith  will  be  adjudicated.  De 
Roberts  v.  Town  of  Cross,  23  Okla.  883,  101  Pac.  1114. 

As  to  the  defendants  in  error  the  City  National  Bank  of 
Lawton  and  the  Merchants'  &  Planters'  Bank  of  Lawton,  the 
judgment  of  the  lower  court  is  affirmed.  As  to  the  defendant  in 
error  E.  P.  Mitchell,  the  judgment  of  the  lower  court  is  reversed, 
with  instructions  to  set  aside  the  judgment  in  favor  of  said 
defendant,  and  to  enter  judgment  in  favor  of  the  plaintiff  in 
error  bank,  the  Citizens'  National  Bank  of  Chickasha,  against  E. 
P.  Mitchell  in  the  sum  of  $1,368,  with  interest  thereon  and  the 
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costs  of  the  case.    Let  the  costs  of  this   appeal   be   taxed   against 
said  defendant  in  error  E.  F.  Mitcliell. 

Dunn    and  Turner,  JJ.,  concur;  Kane,   C.   J.,  concurs  in 
conclusion;  Hayes,  J.,  disqualified  and  not  participating. 


KiLGORE  V.  Yabnell  et  al. 

No.  125.     Opinion  Filed  July  13,  1909. 
(103  Pac.  698) 

1.  APPEAL  AND  ERROR — Proceedings  in  Error — ^Time  for  Com- 
mencement. A  petition  in  error  was  flled  and  summons  In  error 
issued  11  days  before  the  expiration  of  one  year  from  the  mak- 
ing of  the  order  appealed  from.  The  summons*  in  error  was 
served  on  one  of  the  defendants  in  error  two  days  before  the 
expiration  of  one  year  from  the  making  of  such  order.  On  the 
sixteenth  day  after  the  expiration  of  such  year,  an  aUas  sum- 
mons in  error  was  issued  to  the  attorney  of  record  of  the  other 
defendant  in  error,  which  was  returned  as  having  been  served 
on  the  twentieth  day  after  the  expiration  of  such  year  and  on  the 
thirty- first  day  after  the  date  on  which  the  petition  In  error  and 
case-made  were  flled  with  the  clerk  of  the  Supreme  Court  and 
the  original  summons  was  Issued  thereon.  Held,  that  such  pro- 
ceeding in  error  was  commenced  within  one  year  from  the  date 
of  the  making  of  the  order  appealed  from,  as  required  by  section 
4748,  Wl'.son's  Rev.  &  Ann.  St  1903,  following  Thompson  v. 
Wheeler  &  Wilson  Mfg.  Co.  29  Kan.  479,  and  School  District  No. 
39  V.  Fisher,  23  Okla.  9,  99  Pac.  646. 

2.  ABATEMENT  AND  REVIVAL— Application  for  Revivor— Discre- 
tion of  Court.  Where  the  plaintiff  makes  application  In  proper 
form,  and  within  one  year  from  the  date  of  the  death  of  the  de- 
fendant, for  a  revivor  of  the  action  against  his  representative, 
the  order  must  be  granted  as  a  matter  of  right,  not  being  de- 
pendent on  the  discretion  of  the  court  or  of  the  Judge  thereof. 

3.  APPEAL  AND  ERROR — Jurisdiction.  Where  a  proceeding  in 
error  is  instituted  in  the  court  by  the  plaintiff  in  the  court  be- 
low, as  plaintiff  in  error  here,  against  the  deceased  defendant 
and  the  administratrix  of  his  estate,  as  defendants  in  error,  the 
action  not  having  been  revived  against  such  representative  in  the 
court  below  nor  any.  consent  having  been  given  in  such  court  to 
such  revivor,  nor  any  summons  or  notice  having  been  issued  as 
required  by  section  4618,  Wilson's  Rev.  &  Ann.  St.  1903,  and   12 
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months  bavin?  elapsed  from  the  date  of  the  order  complained 
of,  held  that,  the  administratrix  not  having  been  made  a  party  in 
any  way  to  the  proceeding's  below,  this  court  has  not  Jurisdiction 
to  review  such  order. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Caddo   County. 

Action  by  W.  S.  Kilgore  against  Thomas  F.  Yarnell  and 
others.  Judgment  for  defendants,  and  plaintiff  brings  error,  and 
plaintiff  moves  to  dismiss  the  petition  in  error.    Dismissed. 

A.  T.  Boys  and  John  H.  Venable,  for  plaintiff  in  error. 

A,  J.  Morris,  for  defendants  in  error,  citing:  2  Enc.  PI.  & 
Pr.  200;  Shartzer  v.  Love,  40  Cal.  93;  Kuhnert  v,  Conde  (Kan.) 
18  Pac.  193;  Bridge  v.  Hotel  Co.  (Kan.)  61  Pac.  754;  Dolan  v. 
Jennings,  139  U.  S.  385;  Wedd  v.  Gates  (Okla.)  82  Pac.  808. 

Williams,  J.  In  this  case  the  order  sought  to  be  reviewed 
was  made  on  the  18th  day  of  April,  1907,  and  on  the  7th  day 
of  April,  1908,  a  petition  in  error  and  case-made  were  filed  in 
this  court.  On  the  same  day  a  praecipe  for  summons  was  filed 
with  the  clerk  and  summons  issued  thereon.  On  April  17,  1908, 
said  summons  was  returned,  showing  service  on  Mrs.  A.  M. 
Yarnell,  as  administratrix,  on  April  16,  1908.  On  the  4th  day 
of  May,  1908,  an  alias  summons  was  issued  to  A.  J.  Morris, 
attorney  of  record  for  Thomas  F.  Yarnell,  deceased,  which  was 
returned  on  the  8th  day  of  May,  1908,  as  having  been  served  on 
the  7th  day  of  May,  1908. 

The  question  arises  as  to  whether  or  not  said  proceeding  in 
error  was  commenced  in  this  court  within  one  year  after  the 
making  of  the  order  complained  of.  In  this  case  the  summons 
was  issued  on  the  same  day  the  petition  in  error  was  filed,  which 
was  before  the  expiration  of  one  year  from  the  making  of  the 
order.  The  plaintiff  in  error,  ascertaining  that  the  manner  of 
service  was  not  in  accordance  with  the  requirements  of  the 
statute,  immediately,  to  wit,  on  May  4,  1908,  caused  an  alias 
summons  to  be  issued,  which  was  within  60  days  from  the  date 
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of  the  filing  of  the  petition  and  case-made  and  the  issuance  of  the 
original  summons  thereon,  and  said  alias  summons  was  served  on 
the  7th  day  of  May,  1908,  being  the  thirty-first  day  after  the 
issuance  of  the  original  summons  in  error. 

In  the  case  of  Thompson  v.  Wheeler  &  Vfilson  Mfg,  Co.,  29 
Kan.  478  (2d  Ed.  341),  the  court  said: 

"A  motion  was  made  for  a  new  trial  on  November  23,  1881. 
The  motion  was  heard  and  denied  on  December  1,  1881,  and  the 
case  was  filed  in  this  court  on  November  28,  1882.  A  summons 
was  issued  on  the  same  day,  and  made  returnable  on  December  8, 
1882.  The  summons  was  served  by  a  deputy  sheriff  of  Cowley 
county  (the  county  from  which  the  case  was  brought),  upon  one 
D.  F.  Best,  the  agent  of  the  defendant  in  error,  in  that  county. 
This  service,  it  is  admitted  by  the  parties,  was  not  a  good  service. 
Tliis  summons  was  returned  to  the  clerk  of  the  Supreme  Court, 
and,  as  soon  thereafter  as  the  plaintiffs  in  error  ascertained  the 
manner  in  which  the  service  was  made,  they  ordered  an  alias 
summons  to  be  issued.  This  alias  summons  was  issued  on 
December  28,  1882,  and  made  returnable  on  January  8,  1883.  It 
v/as  served,  however,  on  December  30,  1882,  upon  S.  D.  Pryor,  the 
attorney  of  record  for  the  defendant  in  error.  This  last  service 
of  summons,  it  is  admitted,  was  a  good  service,  provided  the  sum- 
mons could  be  legally  served  at  that  time.'* 

On  page  481  (2d  Ed.  343),  the  court  further  said: 
'^After  a  careful  consideration  of  this  question,  we  have 
come  to  the  conclusion  that  where  a  bona  fide  attempt  to  com- 
mence a  proceeding  in  error  is  made  by  filing  a  petition  in  error 
and  case-made,  as  was  done  in  the  present  case,  and  having  sum- 
mons issued  thereon,  such  act  should  be  deemed  and  held  to  be 
equivalent  to  the  commencement  of  such  proceeding  in  error, 
provided,  of  course,  that  the  plaintiff  in  error  should  faithfully, 
properly,  and  diligently  follow  up  his  attempt  by  obtaining  ser- 
vice upon  the  defendant  in  error  within  60  days  after  the  filing 
of  the  petition.  We  would  therefore  think  that  the  date  of  the 
commencement  of  the  present  proceeding  in  error  should  be  held 
to  be  November  28,  1882,  when  the  petition  in  error  was  filed, 
and  when  the  original  summons  was  issued;  and  as  the  petition 
in  error  was  filed  and  the  original  summons  issued  within  less 
than  one  year  after  the  motion   for   a   new   trial   was   overruled. 
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although  more  than  one  year  after  the  judgment  was  rendered,  we 
tliink  the  Supreme  Court  may  consider  and  determine  every 
question  involved  in  the  ruling  and  determination  of  the  trial 
court  in  overruling  the  motion  for  a  new  trial.     *     *     *" 

The  case  of  Thompson  v.  Wheeler  Mfg,  Co.,  supra,  is  cited 
with  approval  and  followed  by  this  court  in  the  case  of  School 
District  No,  89  v,  Fisher,  23  Okla.  9,  99  Pac.  646. 

The  petition  in  error  and  case-made  having  been  filed  in  this 
court  and  summons  in  error  issued  thereon  within  12  months 
from  the  date  of  the  rendering  of  the  order  complained  of,  and 
the  alias  summons  having  been  issued  and  properly  served  within 
60  days  from  the  date  of  the  filing  of  said  petition  in  error  and 
case-made  and  the  issuance  of  the  original  summons  thereon,  we 
conclude  that  the  proceeding  in  error  in  this  case  was  commenced 
in  this  court,  if  it  was  permissible  to  have  the  service  under  the 
circumstances,  on  the  administratrix  and  the  attorney  of  record 
of  the  deceased  defendant  within  the  time  required  by  law,  and 
there  is  nothing  in  this  holding  that  contravenes  any  of  the 
decisions,  either  of  this  court  or  of  the  Supreme  Court  of  the 
territory  of  Oklahoma.  See  School  District  No.  39  v.  Fisher,  23 
Okla.  9,  99  Pac.  646;  CouH  of  Honor  v.  Wallace  et  al.,  23  Okla. 
734,  102  Pac.  Ill ;  McMurtry  v.  Byrd  et  al.,  23  Okla.  597,  101 
Pac.  1117;  and  Divine  v.  Harmon  et  al.,  23  Okla.  901,  101  Pac. 
1125;  Hebeison  v.  Hatchell,  17  Okla.  260,  87  Pac.  643;  Wedd  v. 
Gates  et  al.,  15  Okla.  602,  82  Pac.  808;  Hoffman  v.  Board  of 
Commissioners,  8  Okla.  225,  57  Pac.  167;  Ryland  v.  Coyle,  T 
Okla.  226,  54  Pac.  456;  Keokuk  Falls  Improvement  Co.  v.  Beale, 
4  Okla.  712,  47  Pac.  481 ;  Blanchard  v.  United  States,  6  Okla. 
587,  52  Pac.  736;  Vandervoort  v.  Board  of  Commissioners,  8 
Okla.  227,  57  Pac.  167. 

Section  4623,  Wilson's  Rev.  &  Ann.  St.  1903  (chapter  66, 
art.  19,  §  425,  Code  Civ.  Proc.),  provides: 

"An  order  to  revive  an  action  against  the  representatives  or 
successor  of  a  defendant  shall  not  be  made  without  the  consent 
of  such  representatives  or  successor,  unless  in  one  year  from  the 
time  i{  could  have  been  first  made.'' 
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The  question  ne^iesBarily  arises  as  to  when  an  order  of  re- 
vivor could  have  been  first  made  in  this  ease.  The  record  recites 
that  the  defendant,  through  his  attorney,  "announced  ready  for 
trial,  and  the  plaintiff  announced  that  he  was  not  ready  for  trial, 
and  asked  that  the  cause  be  continued  for  the  purpose  of  having 
the  action  revived  in  the  name  of  the  administratrix  of  the  estate 
of  the  defendant,  who  is  now  deceased;  and  it  appearing  to  the 
court  that  the  defendant  died  on  the  22d  day  of  January,  1907, 
end  that  on  the  15th  day  of  February,  1907,  an  administratrix  of 
the  estate  of  the  defendant  Thos.  F.  Yamell,  deceased,  was  duly 
appointed  and  qualified,  and  that  62  days  have  elapsed  since  the 
appointment  of  the  adminiptratrix,  and  plaintiff  being  the  appel- 
lant herein,  and  having  taken  no  steps  whatever  to  have  the  action 
revived  in  the  name  of  the  administratrix,  and  the  court  is  of  the 
opinion  that  he  has  not  prosecuted  his  appeal  herein  with  due 
diligence,  and  that  he  is  therefore  not  entitled  to  such  continu- 
ance, ♦  ♦  ♦  and  upon  motion  of  A.  J.  Morris,  attorney  for 
defendant,  to  dismiss  plaintiff^s  said  appeal,  it  is  by  the  court 
ordered,  considered,  and  adjudged  that  said  appeal  be  dismissed, 
and  the  cause  remanded  to  the  probate  court  of  Caddo  county, 
from  which  said  appeal  was  taken,  for  further  proceeding  in  said 
cause  as  required  by  law.''  On  the  17th  day  of  April,  1907,  the 
plaintiff  moved  to  reinstate  said  cause,  which  motion  was  denied. 

In  the  case  of  Mawhinney  et  cd,  v.  Doane  et  ah,  40  Kan.  683, 
20  Pac.  488,  decided  by  the  Supreme  Court  of  that  state  prior  to 
the  adoption  of  the  Civil  Code  of  Procedure  of  Kansas  by  the 
Legislature  of  the  territory  of  Oklahoma,  and  which  is  accord- 
ingly binding  on  this  court  {Farmers'  State  Bank  v,  Stephenson 
et  al,  23  Okla.  695,  102  Pac.  992),  the  court  said: 

"Our  statute  provides  that  an  order  to  revive  an  action  upon 
the  death  of  either  the  plaintiff  or  defendant  cannot  be  made 
after  the  expiration  of  one  year,  without  the  consent  of  the  oppo- 
site party.  The  petition  alleges  the  death  of  the  judgment  cred- 
itor in  April,  1882,  and  does  not  allege  or  show  that  the  action 
was  ever  revived.     The  demurrer  admits  the  facts  alleged  in  the 
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defense  that  there  was  no  revivor.  There  seems  to  be  no  escape 
from  the  conclusion  that  the  judgment  is  dormant.  ♦  ♦  ♦ 
This  judgment  cannot  be  revived  after  the  expiration  of  one  year 
from  the  death  of  the  judgment  creditor,  without  the  consent  of 
the  judgment  debtors.'^ 

The  same  mle  applies  to  a  pending  action,  not  reduced  to 
judgment.  Teffl  v.  Citizens'  Bank,  36  Kan.  458,  13  Pac.  783. 
This  decision  does  not  appear  to  harmonize  with  the  case  of 
Houghton  v,  Lcmnony  1  Kan.  App.  517,  40  Pac.  819,  wherein, 
though  it  is  not  expressly  decided,  it  is  intimated  that,  where  the 
administrator  is  appointed  within  a  year  from  the  death  of  a 
party,  the  action  against  the  administrator's  intestate  may  be  re- 
vived against  such  administrator  at  any  time  within  a  year  from 
his  appointment  as  such  administrator;  but  the  case  of  Mawhin- 
ney  et  al.  v.  Docme  et  al.,  supra,  appears  to  be  controlling,  as  the 
case  of  Houghton  v.  Lannon  was  decided  by  the  Kansas  Court  of 
Appeals  a  court  of  inferior  jurisdiction  to  the  Supreme  Court  of 
that  state,  during  the  year  1895,  after  the  statutes  had  been 
transplanted  from  Kansas  to  Oklahoma  Territory. 

"The  revivor  shall  be  by  an  order  of  court,  if  made  in  term, 
oi  by  a  judge  thereof,  if  in  vacation,  that  the  action  to  be  revived 
in  the  names  of  the  representatives  or  successor  of  the  party  who 
died,  or  whose  powers  ceased,  and  proceed  in  favor  of  or  against 
them.''  (Section  4616,  Wilson's  Rev.  &  Ann.  St.  1903;  chapter 
66,  art.  19,  §  418,  Code  Civ.  Proc.)  "The  order  may  be  made  on 
the  motion  of  the  adverse  party,  or  of  the  representatives  or  suc- 
cessor of  the  party  who  died,  or  whose  powers  ceased,  suggesting 
the  death  or  the  cessation  of  his  powers,  which,  with  the  names 
and  capacities  of  his  representatives  or  successor,  shall  be  stated 
in  the  order."  (Section  4G17,  Wilson's  Rev.  &  Ann.  St.  1903; 
chapter  66,  art.  19,  §  419,  Code  Civ.  Proc.)  "If  the  order  is 
made  by  the  consent  of  the  parties,  the  action  shall  forthwith 
stand  revived;  and,  if  not  made  by  consent,  notice  of  the  appli- 
cation for  such  order  shall  be  served  in  the  same  manner  and  re- 
turned at  the  same  time  as  a  summons,  upon  the  party  adverse 
to  the  one  making  the  motion;  and  if  sufficient  cause  be  not 
shown  against  the  revivor,  the  order   shall    be   made."     (Section 


Digitized  by  CjOOQIC 


JULY  TERM,  1909.— Vol.  XXIV.  531 

Opinion  of  the  Court 

4618,  Wilson's  Rev.  &  Ann.  St.  1903;  chapter  66,  art.  19,  §  420, 
Code  Civ.  Proc.) 

Sections  464  and  466,  Code  Civ.  Proc.  Neb.  (sections  1454 
and  1456,  Cobbey's  Ann.  St.  Neb.  1907,  vol.  1),  are  identical 
with  sections  4621  and  4623,  Wilson's  Rev.  &  Ann.  St.  1903.  In 
the  case  of  Oillette  v.  Morrison,  K  Neb.  266,  the  court,  in  con- 
struing said  section  464  said: 

"And  where,  under  the  statute,  when  it  is  sought  to  revive 
an  action  upon  the  ground  that  the  cause  has  abated  by  reason  of 
the  death  of  the  defendant,  the  only  questions  at  issue  upon  the 
motion  are:  First,  the  death  of  the  defendant;  second,  the  sub- 
stitution of  the  administrator  and  heirs  of  the  estate.  In  that 
proceeding,  if  the  cause  of  action  survive  the  court  has  no  au- 
thority to  inquire  into  the  merits  of  the  case,  and  where  the  ap- 
plication is  in  proper  form,  and  made  within  the  time  prescribed 
by  statute,  the  order  must  be  granted  as  a  matter  of  right." 

Sections  5155  and  5157,  Bates'  Ann.  St.  Ohio  (4th  Ed.) 
vol.  2,  are  identical  with  section  4621  and  4623,  Wilson's  Rev.  & 
Ann.  St.  1903.  In  the  case  of  Carter  v.  Jennings,  24  Ohio  St. 
188,  decided  by  the  Supreme  Court  of  Ohio  in  1873,  it  was  held 
that  the  right  to  revive  an  action  under  said  provisions  was  not 
dependent  on  the  discretion  of  the  court  or  of  the  judge  making 
the  order,  but,  under  the  conditions  and  within  the  time  limited, 
was  a  matter  of  right. 

It  necessarily  follows  that  the  plaintiff  being  entitled  to  a 
year  after  the  death  of  the  defendant,  as  a  matter  of  right,  within 
which  to  revive  said  action  against  his  estate,  the  court  erred  in 
dismissing  said  plaintiff's  appeal  and  remanding  said  cause  to  the 
probate  court  of  Caddo  county.  However,  in  the  case  of  the 
death  of  the  plaintiff,  it  appears  to  be  different.  See  section 
4626,  Wilson's  Rev.  &  Ann.  St.  1903 ;  chapter  66,  art.  19,  §  428, 
Code  Civ.  Proc. 

The  question  further  arises  as  to  whether  or  not  an  appeal 
will  lie  to  review  the  action  of  the  court  in  this  instance.  Section 
4733,  Wilson's  Rev.  &  Ann.  St.  1903  (chapter  66,  art.  19,  §  535, 
Code  Civ.  Proc.),  provides: 
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^'The  Supreme  Court  may  ♦  *  ♦  reverse,  vacate  or 
modify  any  of  the  following  orders  of  the  district  court,  or  a 
judge  thereof:  First,  a  final  order.  Second,  an  order  that  grants 
or  refuses  a  continuance;  discharges,  vacates  or  modifies  a  pro- 
visional remedy;  or  grants,  refuses,  vacates  or  modifies  an  in- 
junction; that  grants  or  refuses  a  new  trial;  or  that  confirms  or 
refuses  to  confirm  the  report  of  a  referee;  or  that  sustains  or 
overrules  a  demurrer.  Third,  an  order  that  involves  the  merits  of 
an  action,  or  some  part  thereof.*^ 

By  dismissing  the  appeal  in  this  case  by  the  trial  court,  it 
had  the  effect  of  causing  the  judgment  that  was  rendered  against 
the  plaintiff  in  favor  of  the  defendant  on  his  counterclaim  in  the 
probate  court  to  become  final,  and  tlie  plaintiff  having  filed  a 
motion  to  set  aside  said  order  overruling  a  continuance  and  dis- 
missing the  appeal,  and  to  reinstate  the  action,  within  due  time, 
saving  his  exceptions  thereto,  said  order  was  clearly  appealable. 

But  the  question  further  arises  as  to  whether  or  not  the 
plaintiff  in  error  can  maintain  this  proceeding  in  this  court,  un- 
der the  status  of  this  record.  The  defendant  Thomas  F.  Yamell 
was  dead,  and  although  A.  J.  Morris  was  his  attorney  in  said 
cause  prior  to  his  death,  yet  after  that  time  he  could  make  no 
appearance  for  him  whatever.  Green,  Adm'r,  v.  McMuriry,  20 
Kan.  192;  Judson  v.  Love,  35  Cal.  463.  And  the  administratrix 
of  the  estate  of  said  defendant,  having  not  consented  for  a  revi- 
vor of  said  cause  in  her  name,  had  not  been  made  a  party  to  said 
action  by  notice,  as  required  in  cases  for  revivor  by  section  4618, 
supra.  Then  the  attorney  not  being  able  to  appear  for  the  de- 
ceased defendant,  though  the  record  recites  that  he  appeared  for 
said  defendant  and  moved  to  dismiss  said  cause,  and  the  adminis- 
tratrix not  being  made  a  party  thereto,  she  has  not  been  properly 
brought  into  this  court  as  a  party  to  this  proceeding.  In  the  case 
of  Oreen,  Adm'r,  v,  McMuriry,  20  Kan.  193,  the  court  said: 

"We  suppose  there  can  be  no  doubt  as  to  the  invalidity  of 
the  service  of  said  writ  after  Jones'  death.  There  must  always 
be  two  parties  to  a  lawsuit — a  plaintiff  and  a  defendant.  No  ac- 
tion can  exist  without  such  parties.  A  plaintiff  voluntarily  makes 
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himself  such  by  commencing  the  action.  A  defendant,  unless  he 
voluntarily  appears,  can  be  made  such  party  only  by  the  service 
of  summons  upon  him,  and,  until  the  service  of  the  summons,  no 
action  exists.  The  service  is  a  jurisdictional  matter.  But,  before 
any  defendant  is  created,  the  plaintiff  dies;  then  can  a  defendant 
be  created  with  no  plaintiflE  in  existence?  Can  there  be  a  defend- 
ant  in  an  action  without  a  plaintiff?  Such  a  thing  would  seem 
to  be  absurd.  When  the  plaintiff  in  a  contemplated  action  dies, 
the  power  to  make  a  defendant  in  that  action  dies  with  him.^' 

In  this  case,  the  defendant  in  the  court  below  being  dead,  no 
other  defendant  could  be  created  in  that  action  except  by  a  re- 
vivor of  the  proceeding.  That  was  by  the  personal  representative 
or  administratrix  of  his  estate  coming  in  volttntarily  and  con- 
senting to  such  revivor,  or  being  brought  in  by  summons  or 
notice,  as  the  law  prescribes.  Such  was  not  done,  and  no  attempt 
at  a  revivor  has  been  made  in  this  court  (though  we  express  no 
opinion  as  to  whether  or  not  such  could  be  done),  and,  such  being 
the  case,  is  there  a  defendant  in  error  properly  in  this  court? 
There  cannot  be  a  proceeding  in  error  without  both  a  plaintiff 
in  error  and  a  defendant  in  error. 

It  is  insisted  by  the  plaintiff  in  error  that  the  defendant  in 
error  Mrs.  A.  M.  Yamell,  as  administratrix  of  the  estate  of 
Thomas  F.  Yamell,  deceased,  tlirough  her  attorney,  A.  J. 
Morris,  as  such,  entered  an  appearance  in  the  court  below.  It  is 
8  well-recognized  rule  that  when  an  attorney  enters  an  appear- 
ance he  is  presumed  to  have  authority  so  to  do;  but  in  this  case 
the  question  is:  Did  the  acts  as  they  appear  in  the  record  con- 
stitute an  appearance?  On  the  17th  day  of  May,  1907,  A.  J. 
Morris,  as  "attorney  for  Thos.  F.  Yamell  and  Mrs.  A.  M.  Yar- 
nell,  administratrix  of  the  estate  of  Thos.  F.  Yamell,  deceased," 
accepted  service  of  the  case-made,  as  follows: 

^%  the  undersigned  attorney  of  record  for  Thos.  F.  Yamell, 
and  of  Mrs.  A.  M.  Yamell,  administratrix  of  the  estate  of  Thos. 
F.  Yamell,  deceased,  defendant  in  the  above  cause,  hereby  ac- 
knowledge and  certify  that  the  foregoing  case-made  was  duly 
served  upon  us  this  17th  day  of  May,  1907." 
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On  the  same  date  the  same  attorney  waived  notice  of  the 
signing  and  settling  of  the  case-made,  as  follows: 

"Notice  of  settling  and  signing  the  foregoing  case-made  in 
the  above-entitled  cause  is  hereby  waived,  and  I  hereby  agree  that 
said  case-made  may  be  settled  and  signed  whenever  the  same  may 
be  presented  and  in  my  absence  upon  the  case-made  as  served  and 
the  amendments  suggested  by  me  and  attached  to  the  case-made. 
[Signed]  A.  J.  Morris,  Attorney  for  Defendant  and  Attorney 
for  Mrs.  A.  M.  Yarnell,  Administratrix  of  Estate  of  T.  F.  Yar- 
nell, Deceased/' 

The  suggested  amendments  are  made  by  A.  J.  Morris,  as 
'"attorney  for  the  defendant.'^  We  are  unable  to  see  that  these 
acts  constituted  an  appearance. 

It  is  further  insisted  that  said  A.  J.  Morris,  as  attorney,  had 
subpoenas  issued  for  one  or  two  witnesses;  but  no  authority  has 
been  cited  to  us  wherein  the  procuring  of  the  issuance  of  a  sub- 
poena and  the  service  of  the  same  upon  a  witness  constitutes  an 
appearance  in  an  action. 

We  regret  the  necessity  of  dismissing  this  appeal,  and  not 
to  be  able  in  this  proceeding  to  review  the  action  of  the  lower 
court  in  dismissing  said  action.  The  more  appropriate  remedy 
for  plaintiff  was  mandamus.  The  trial  court  having  improperly 
dismissed  said  action  before  the  expiration  of  a  year  from  th'e 
date  of  the  death  of  the  defendant,  the  plaintiff,  as  a  matter  of 
right,  having  that  time  within  which  to  revive  said  action,  such 
court  was  not  acting  within  the  exercise  of  its  discretion,  and 
such  action  could  have  been  supervised  by  a  writ  of  mandamus 
and  the  trial  court  required  to  reinstate  the  same. 

The  motion  to  dismiss  the  appeal  is  accordingly  sustained. 

All  the  Justices  concur. 
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Western  Union  Telegraph    Co.    v.    Blackwell    Milling    & 

Elevator  Co. 

No.   165.     Opinion   Fled  July  13,   1909. 
a03  Pac.  717.) 

1.  TELEGRAPHS  AND  TELEPHONES— Transmission  of  Mess- 
ages— Notice  of  Contents.  In  order  to  charge  a  telesrraph  com- 
pany with  liability  for  damagres  srrowingr  out  of  its  neglect  to 
correctly  transmit  a  dispatch  ordering  the  purchase  or  seJe  of  a 
certain  commodity,  it  is  not  necessary  that  the  message  should, 
on  its  face,  disclose  the  nature  of  the  business,  so  that  the  opera- 
tor may  understand  its  meaning  as  to  the  article,  quantity,  qual- 
ity, and  price.  If  enough  appears  in  the  message  to  show  that 
it  relates  to  a  commercial  business  transaction  between  the  cor- 
respondents, it  will  be  sufficient  to  charge  the  company  with 
damages  resulting  from  its  negligent  transmission. 

2.  TELEGRAPHS  AND  TELEPHONES— Actions  for  Damages- 
Remote  Damages.  A  postal  card  containing  the  following  offer 
was  received  by  plaintiff:  "Gainsville,  Tex.,  June  29.  1903.  We 
bid  you  track  A.  T.  &  S.  F.  Ry..  Blackwell,  acceptance  to  reach 
us  here  by  9:30  a.  m.  next  business  day,  shipment  within  20  days, 
2  Red  Wheat,  63  3-4.  Wire  acceptance  to  Gainesville.  State 
price  when  telegraphing  acceptance.  We  reserve  the  right  to 
reject  amounts  in  excess  of  10.000  bushels.  Richardson  &  Co." 
Plaintiff,  in  ample  time  for  delivery  In  due  course  within  its 
terms,  answered  bv  cipher  message,  which,  translated,  read  as 
follows:  "We  accept  your  bid  63  3-4  cents.  20,000  bushels  wheat, 
shipment  within  20  days.  Give  shipping  Instructions.*'  The  ad- 
dress of  the  sendee  of  the  message  was  plainly  written;  but  the 
same  was  by  the  telegraph  company  negligently  missent,  and  by 
reason  thereof  arrived  too  late.  On  this  account  no  sale  was 
made,  and  plaintiff  sustained  loss.  There  was  testimony  estab- 
lishing that,  if  the  message  had  been  delivered,  the  amount  of 
wheat  offered  would  have  been  purchased.  Held,  the  telegraph 
company  was  liable  for  the  loss  sustained. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kay  County;  W,  M,  Bowles,  Judge. 

Action  by  the  Blackwell  Milling  &  Elevator  Company  against 
the  Western  Union  Telegraph  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Affirmed. 
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Shariel,  Keaion  &  Wells,  for  plaintiff  in  error,  citing :  BeaiUj 
Lumber  Co.  v.  Telegraph  Co,  (W.  Va.)  44  S.  E.  309;  Richmond 
Hosiery  Mills  v.  Telegraph  Co.  (Ga.)  51  S.  E.  290;  Telegraph 
Co.  V.  Ferguson  (Ind.)  60  N.  E.  677;  Smith  v.  Telegraph  Co., 
83  Ky.  104. 

Tetrich  &  Curran,  for  defendant  in  error,  citing:  Postal 
Tel.  Cable  Co.  v.  Robertson,  74  N.  Y.'Supp.  876;  Telegraph  Co. 
V.  Howell,  38  Kan.;  Jones  on  Tel.  &  Tel.,  sees.  373,  544-546; 
Postal  Tel.  Co.  v.  Lathrop,  131  111.  575;  Mackey  v.  Telegraph 
Co.,  16  Nev.  227;  Telegraph  Co.  v.  Grims,  82  Tex.  89;  Tele- 
graph Co.  V.  Nye  Orain  Co.  (Neb.)  97  N.  W.  305;  Telegraph 
Cable  Co.  v.  Nichols,  159  Fed.  644;  Smith  v.  Telegraph  Co. 
(Neb.)   114  N.  W.  288;  Express  Co.  v.  Caldwell,  88  U.  S.  264. 

DuNN^  J.  This  case  has  once  been  before  the  Supreme 
Court  of  the  territory  of  Oklahoma.  Blackwell  Milling  dc  Ele- 
vator Company  v.  Western  Union  Telegraph  Company,  17  Okla- 
376,  89  Pac.  235:  The  statement  of  facts  relating  thereto,  as 
prepared  by  Justice  Pancoast,  is  as  follows: 

"This  is  an  appeal  from  the  district  court  of  Kay  county. 
The  Blackwell  Milling  &  Elevator  Company,  plaintiff  in  error, 
through  its  petition  filed  October  9,  1903,  sought  to  recover  from 
the  Western  Union  Telegraph  Company,  defendant  in  error, 
damages  upon  two  causes  of  action;  each  cause  of  action  being 
for  the  failure  of  the  defendant  in  error  to  properly  transmit  the 
telegrams  therein  described.  On  December  21,  1903,  plaintiff 
below  filed  an  amended  petition,  consisting  of  two  causes  of  ac- 
tion based  upon  the  two  telegrams  described  in  the  original  pe- 
tition. On  January  8,  1904,  the  telegraph  company  demurred 
to  said  amended  petition,  whi,ch  demurrer  was  overruled,  and 
thereafter  on  February  27,  1904,  filed  a  general  denial  for  its 
answer.  The  case  came  on  for  trial  on  March  20,  1905,  at  which 
time  the  defendant  company  moved  for  judgment  on  the  plead- 
ings. This  motion  was  sustained  by  the  court  and  exception  al- 
lowed. Motion  for  new  trial  was  filed  within  the  statutory  time 
by  the  plaintiff  in  eiror,  overruled,  and  exception  saved.  This 
proceeding  is  commenced  to  review  the  action  of  the  trial  court. 
It  appears  from  the  pleading:    That  the  plaintiff  in  error  is  an 
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Oklahoma  corporation,  engaged  in  the  business  of  buying  and 
selling  grain,  manufacturing  flour,  and  other  milling  products, 
located  in  the  city  of  Blackwell,  Okla.  That  the  defendant  is 
a  New  York  corporation  owning,  leasing,  controlling,  and  oper- 
ating lines  of  telegraph  throughout  the  United  States  and  main- 
taining an  office  in  said  city  of  Blackwell.  That  on  the  evening 
of  June  26,  1903,  the  elevator  company  received  at  its  office  in 
Blackwell  an  oflfer  from  Bichardson  &  Co.,  dealers  in  grain  at 
the  city  of  Gainesville,  Tex.,  of  63%  cents  per  bushel  for  5,000 
bushels  of  wheat.  That  said  offer  was  good  only  until  accepted 
at  the  office  of  Bichardson  &  Co.,  in  said  city  of  Gainesville,  Tex., 
up  to  the  hour  of  9:30  o^clock  a.  m.  of  June  27,  1903,  all  of 
which  was  known  to  said  telegraph  company.  That  on  said  27th 
day  of  June,  1903,  at  8:15  o^clock  a.  m.,  said  plaintiff  in  error 
delivered  to  the  telegraph  company,  at  its  office  in  Blackwell,  for 
transmission  to  the  said  Bichardson  &  Co.,  a  telegram,  of  which 
the  following  is  a  copy:  'Blackwell,  Okla.,  June  27,  1903.  Bich- 
ardson &  Co.,  Gainesville,  Texas.  Stagger  Costly  Absolutely 
Alchemy.  [Signed]  Blackwell  Milling  &  Elevator  Co.,'  That 
said  telegram  was  prepaid,  and,  when  translated,  meant:  ^e 
accept  your  bid  63%  cents,  5,000  bushels  of  wheat.'  That  said 
telegram  was  received  for  transmission  by  said  defendant  in  er- 
ror, who  failed  to  deliver  the  same  at  the  proper  place  until  10 
o'clock  of  said  date,  thereby  entailing  a  loss  to  plaintiff  in  error 
in  the  sum  of  $75.  The  second  cause  of  action  is  upon  a  tele- 
gram, a  copy  of  which  is  as  follows:  'Blackwell,  Okla.,  June 
29,  1903.  Bichardson  &  Co.,  Gainesville,  Texas.  Stagger  Cool 
Absorbed  Alchemy  Bounteous  Speaking  by  wire.  [Signed  Black- 
well  Milling  &  Elevator  Co.,'  That  said  telegram  was  the  ac- 
ceptance of  an  offer  for  a  certain  amount  of  wheat,  and  was  de- 
livered to  said  telegraph  company  prepaid.  The  telegraph  com- 
pany, however,  sent  the  telegram  to  CoUinsville,  Tex.,  instead  of 
to  Gainesville,  from  whence  it  was  the  next  day  sent  to  Gaines- 
ville, from  which  delay  damages  to  the  plaintiff  below  arose  in 
the  sum  of  $400,  for  which  it  asked  judgment,  together  with 
$400  exemplary  damages." 

The  Supreme  Court  reversed  the  case  and  remanded  it  for 
a  new  trial,  and  it  came  on  for  hearing  before  the  district  court 
of  Kay  county  on  the  10th  day  of  December,  1907.  On  this  oc- 
casion the  first  cause  of  action  mentioned  in  the  statement  of 
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facts  was  dismissed  by  plaintiff,  and  recovery  demanded  upon 
the  second  only.  At  the  conclusion  of  plaintiff's  evidence,  coun- 
sel for  defendant  filed  a  demurrer,  which  being  overruled,  they 
elected  to  submit  the  case.  The  court  gave  the  jury  general 
and  special  instructions,  which,  after  argument,  retired  and  re- 
turned a  verdict  in  favor  of  plaintiff  in  the  sum  of  $400,  upon 
which  judgment  was  rendered.  A  motion  for  new  trial  was  duly 
filed,  overruled,  exception  saved,  and  the  case  has  been  brought 
to  this  court  for  review  upon  petition  in  error  and  case-made. 
The  parties  will  be  denominated  hereafter  by  the  titles  which 
they  bore  in  the  trial  court. 

Some  additional  facts,  material  to  be  considered,  are:  That 
June  29,  1903,  plaintiff  received  from  Richardson  &  Co.,  of 
Gainesville,  Tex.,  a  postal  card,  the  material  portion  of  which 
read  as  follows: 

"Gainesville,  Tex.,  June,  29,  1903.  We  bid  you  track  A.,  T. 
&  S.  F.  Ry.  Blackwell,  acceptance  to  reach  us  hereby  9:30  a.  m. 
next  business  day,  shipment  within  20  days,  2  Red  Wheat,  63  %. 
Wire  acceptance  to  Gainesville.  State  price  when  telegraphing 
acceptance.  We  reserve  the  right  to  reject  amounts  in  excess  of 
10,000.     Richardson  &  Co.,'' 

In  response  to  the  foregoing  offer,  it  filed  for  transmission 
with  the  operator  of  defendant  at  Blackwell,  Okla.,  the  message 
over  which  this  controversy  arises.  The  allegations  of  plaintiff's 
petition  in  reference  thereto  are  as  follows: 

**That  on  the  evening  of  June  29,  1903,  the  plaintiff  received 
from  Richardson  &  Co.,  grain  dealers  in  the  city  of  Gainesville, 
state  of  Texas,  an  offer  of  63%  cents  per  bushel  for  20,000  bush- 
els of  wheat.  That  said  offer  was  good  until  accepted  by  plain- 
tiff at  the  office  of  Richardson  &  Co.,  in  the  city  of  ^  Gainesville, 
Tex.,  up  to  the  hour  of  9:30  o'clock  a.  m.  of  June  30,  1903. 
That  on  the  evening  of  June  29,  1903,  the  plaintiff  delivered  to 
defendant,  at  its  office  in  the  city  of  Blackwell,  and  defendant  re- 
ceived from  plaintiff  for  transmission  to  the  said  Richardson  & 
Co.,  a  prepaid  telegram,  of  which  the  following  is  a  copy :  ^lack- 
well,  Okla.,  June  29,  1903.  Richardson  &  Co.,  Gainesville,  Texas. 
Stagger   Cool   Absorbed  Alchemy   Bounteous   Speaking  by  wire. 
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[Signed]  Blackwell  Milling  &  Elevator  Company.'  A  copy  of 
said  telegram  with  all  indorsements  thdreon  is  hereto  attached, 
made  a  part  of,  and  marked  ^Exhibit  B/  That  said  telegram 
was  in  cipher,  and  meant,  when  translated :  ^e  accept  your  bid 
63%  cents  20,000  bushels  wheat,  shipment  within  20  days.  Give 
shipping  instructions.'  That  defendant,  by  and  through  the  care- 
lessness and  negligence  of  itself,  its  oificers,  servants,  agents,  and 
employees  failed  and  neglected  to  properly  and  promptly  trans- 
mit said  telegram  and  deliver  the  same,  and  that  it  did  not  make 
delivery  of  said  telegram  until  11 :10  o'clock  a.  m.  of  June  30, 
1903,  long  after  the  hour  of  9:30  o'clock  a.  m.,  the  time  within 
which  plaintiff  had  to  make  acceptance  of  said  offer  of  Richard- 
son &  Co.  at  its  office  in  said  city  of  Gainesville,  and  for  said 
reason  the  firm  of  Richardson  &  Co.  refused  to  accept  plaintiff's 
acceptance." 

Plaintiff's  agent  testified  that  15  minutes  was  the  usual  time 
taken  to  send  a  message  from  Blackwell  to  Gainesville. 

Of  the  issues  presented  here,  counsel  for  defendant  in  their 
briefs  pursue  a  most  commendable  course  in  specifically  admitting 
the  propositions  they  do  not  controvert.  They  admit  that,  as  a 
result  of  the  trial,  verdict,  and  judgment,  the  following  points 
are  established: 

"First,  that  the  message  was  transmitted  as  alleged.  Sec- 
ond, that  the  message  was  not  delivered  to  Richardson  &  Co.,  at 
Gainesville  until  about  11  o'clock  on  June  30th  in  the  forenoon. 
Third,  that  the  failure  to  so  deliver  the  message  was  the  result  of  the 
defendant's  negligence.  Fourth,  that  the  message  was  sent  in 
response  to  a  communication  from  Richardson  &  Co.,  by  postal 
card,  the  substance  of  which  is  as  follows:  ^Gainesville,  Tex., 
June  29,  1903.  We  bid  you  track  A.,  T.  &  S.  F.  Ry.,  Blackwell, 
acceptance  to  reach  us  here  by  9 :30  a.  m.  next  business  day, 
shipment  within  20  days,  2  Red  Wheat,  63%.'  Among  other  con- 
ditions printed  on  the  card  is  the  following:  ^e  reserve  the 
right  to  reject  amounts  in  excess  of  10,000  bushels.'" 

They  rely  in  this  court,  for  a  reversal,  upon  two  instructions, 
which  were  tendered  and  requested  by  them,  but  which  were 
refused  by  the  trial  court.  The  first  of  these  instructions  reads  as 
follows : 

"The  message  set  out  in  the  second  cause  of  plaintiff's  pe- 
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tition  constitutes  merely  an  oflfer  to  sell  wheat  as  to  10,000  bush- 
els of  the  20,000  mentioned  therein,  and  plaintiff  is  not  entitled 
to  recover  damages  as  to  more  than  10,000  bushels.*' 

The  manager  of  the  customer's  oflBce  at  Gainesville,  Tex., 
testified  that,  had  the  telegram  referred  to  been  received  by 
Richardson  &  Co.  before  9:30  in  the  morning  on  the  day  it  was 
received,  the  company  was  ready,  willing,  and  would  have  taken 
the  grain  referred  to  therein.  This  testimony  was  objected  to 
at  the  time  it  was  offered,  as  calling  for  an  opinion  of  the  witness 
on  a  hypothetical  question,  and,  while  it  is  doubtless  to  some 
extent  open  to  this  objection,  still  as  it  is  undisputed,  and  there 
is  nothing  in  the  record  to  discredit  it  or  weaken  its  force  to 
any  extent,  and  as  it  probably  was  the  only  method  available  to 
plaintiff  whereby  its  loss  could  be  shown,  it  was  in  our  judgment 
susceptible  of  proof,  and  evidence  thereof  was  not  too  imcertain, 
remote,  or  hypothetical  to  be  admissible. 

The  case  of  Postal  Telegraph  Cable  Co,  v.  Nichols  et  al., 
159  Fed.  643,  89  C.  C.  A.  685,  16  L.  R.  A.  (N.  S.)  870,  in 
some  of  its  iacts,  presents  a  situation  similar  to  the  facts  we 
are  discussing.  Nichols  &  Co.  were  general  contractors  in  Ta- 
coma.  Wash.  They  had  submitted  a  proposal  in  writing  to  do 
some  work  for  the  government  in  Alaska  at  a  place  called 
"Haines,"  the  bids  on  which  were  to  be  opened  by  the  govern- 
ment official  at  noon  on  the  13th  day  of  June,  1903.  On  the 
12th  day  of  June,  1903,  and  in  ample  time  to  have  had  the  same 
delivered  to  the  oflBcial,  the  contractors  wired  him  to  add  5  per 
cent,  to  their  bid.  The  company  neglected  to  make  the  delivery 
in  time.  Circuit  Judge  Ross,  who  prepared  the  opinion  for  the 
court,  in  the  discussion  thereof,  states  that  there  was  evidence 
going  to  show  that,  if  the  telegram  had  been  delivered  before 
noon  on  June  13th,  the  additional  5  per  cent,  would  have  been 
added  to  the  bid  of  defendants  in  error.  To  this  showing  the 
same  objection  was  raised  as  to  the  testimony  above  discussed  and. 
involved  in  the  instruction  asked  in  the  case  at  bar.  On  that 
question  it  was  said: 
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"We  are  also  of  opinion  that  the  damages  sued  for,  and 
which  the  defendants  in  error  recovered  in  the  court  below,  were 
not  speculative  or  remote,  as  they  covered  only  the  5  per  cent, 
desired  by  the  defendants  in  error  to  be  added  to  their  bid,  and 
which  the  oflBcers  of  the  government  havipg  in  charge  the  work 
in  question  testified  would  have  been  added,  had  the  telegram 
been  delivered  prior  to  the  opining  of  the  bids  at  noon  of  the 
13th  of  June,  1903.^' 

To  the  same  effect,  in  a  degree,  is  the  finding  of  the  court 
en  similar  facts  in  the  cases  of  Western  Union  Telegraph  Co.  v. 
Nye  Vg  Schneider  Co.,  70  Neb.  251,  97  N.  W.  305,  63  L.  R.  A- 
803,  and  Postal  Telegraph  Cable  Co.  v.  Robertson,  36  Misc.  Rep. 
786,  74  N.  Y.  Supp.  876.  This  fact  then  being  found  to  be  sus- 
ceptible to  proof  and  established,  it  is  settled  that: 

**The  measure  of  damages  which  may  be  recovered  from  a 
telegraph  company  for  negligently  transmitting  or  delivering  a 
message,  whereby  a  sale  has  been  prevented,  is  the  difference  be- 
tween the  price  of  the  subject-matter  of  sale  at  the  time  it  would 
have  been  sold,  had  it  not  been  for  such  negligence,  and  the  price 
the  plaintiff  is  thereafter  enabled  to  obtain  therefor,  after  exer- 
cising reasonable  diligence  to  make '  such  latter  sale,  together 
with  expenses  necessarily  incurred  in  consequence  of  the  delay 
or  failure.  In  other  words,  if  the  plaintiff  could  have  gotten  a 
certain  price  for  the  thing  to  be  sold  at  the  time  the  message 
was  delivered  to  the  company,  but  was,  after  the  negligence  of 
the  company  in  ^transmitting  or  delivering  the  message,  only 
able  to  sell  at  a  less  price,  and  that  by  reasonable  diligence,  the 
measure  of  damages  would  be  the  difference  between  the  two 
prices,  together  with  the  necessary  expenses  incurred  in  making 
the  latter  sale.  The  object  of  the  law  in  such  cases  is  to  compen- 
sate the  injured  party  as  near  as  possible  for  the  loss  incurred.'^ 
(Jones  on  Telegraph  &  Telephone  Companies,  §  546.) 

The  other  instruction  tendered  by  defendant,  on  which  the 
claim  of  error  is  predicated,  is  as  follows: 

"The  court  instructs  you  in  this  case  that  both  messages 
sued  on  by  plaintiff  were  in  cipher  and  unintelligible  to  a  per- 
son reading  same  without  knowledge  of  such  cipher,  and  that 
no  recovery  can  be  had  by  plaintiff  thereon  in  this  action  ub- 
less  you  believe  from  the  evidence  that  the  agent  of  defendant, 
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who  receives  such  messages  for  transmission,  knew  at  the  time 
of  such  receipt  that  such  messages  constituted  acceptance  of  of- 
fers for  the  purchase  of  wheat." 

We  do  not  regard  the  failure  to  give  this  instruction  as 
error,  as  it  was  not  necessary  that  the  company  or  its  operator 
should  know  at  tho  time  of  the  receipt  of  the  message  that  it 
constituted  an  acceptance  or  offer  for  purchase  of  wheat.  It  was 
sufficient,  if  the  message,  as  written,  when  read  in  the  light  of 
well-known  usage  in  commercial  correspondence,  reasonably  in- 
formed the  operator  that  it  was  one  of  business  importance  in- 
volving a  money  or  financial  liability  in  event  of  delay  or  negli- 
gent transmission.  The  undisputed  testimony  appearing  in  the 
lecord  is  that  the  message  was  sent  in  what  is  known  as  "Robin- 
son's Code,"  and  that  with  this  code  the  operator  informed  the 
agent  of  the  plaintiff  he  was  familiar,  and  the  testimony  of  the 
same  agent  is  to  the  effect  that  the  operator  said  he  knew  when 
he  received  a  Robinson's  cipher  message  that  a  good  deal  of 
money  was  at  stake  on  a  prompt  transmission,  and  that  he  gave 
it  a  preference.  This  evi3ence  was  undenied,  and  in  our  judg- 
ment presents  the  character  of  knowledge  required,  and  was  suffi- 
cient to  render  the  company  liable  for  substantial  damages  for 
and  on  account  of  a  negligent  delay  in  delivery,  and  it  was  not 
necessary,  in  order  that  defendant  be  liable,  to  show  that  it  or 
its  operator  knew  at  the  time  of  the  receipt  of  the  message  that 
the  same  constituted  an  acceptance  or  offer  for  the  purchase  of 
wheat.  There  might  have  been  no  evidence  in  the  record  show- 
ing that  the  defendant  Imew  that  the  message  in  question  re- 
lated in  any  particular  to  this  specific  commodity,  yet  the  com- 
pany would  have  been  liable  from  the  facts  showing  the  operator's 
knowledge  of  the  value  and  importance  of  the  message. 

The  general  rule  as  sustained  by  a  large  number  of  authori- 
ties, and  in  our  judgment  the  correct  one,  is  that  when  the  mes- 
sage, though  couched  in  unusual  or  technical  trade  language,  if 
read  in  the  light  of  well-known  usage,  or  other  circumstances, 
sufiiciently  apprises  the  telegraph  company,  through  its  operator, 
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that  it  relates  to  a  commercial  business  transaction  between  the 
correspondents,  and  that  a  pecuniary  loss  may,  and  probably  will, 
result  from  an  incorrect  or  delayed  transmission,  there  is  no  such 
obscurity  as  will  confine  its  liability  to  nominal  damages.  37 
American  &  English  Ency.  of  Law,  p.  1063;  Smith  v.  Western 
Union  Telegraph  Co.,  80  Neb.  395,  114  N.  W.  288;  Erie  Tele- 
graph &  Telephone  Co,  v.  Grimes,  82  Tex.  89,  17  S.  W.  831; 
Western  Union  Telegraph  Co.  v.  Williford,  2  Tex.  Civ.  App. 
574,  22  S.  W.  244;  Postal  Telegraph  Cable  Co.  v.  Lathrop  et  al., 
131  111.  575,  23  M.  E.  583,  7  L.  R.  A.  474,  19  Am.  St.  Rep.  55; 
Postal  Telegraph  Cable  Co.  v.  Robertson,  36  Misc.  Rep.  785,  74 
X.  Y.   Supp.  876. 

The  facts  in  the  case  which  we  have  last  cited  {Postal  Tele- 
graph Cable  Co.  v.  Robertson)  were  peculiarly  similar  to  those 
in  the  case  at  bar,  and  are  stated  by  the  court  as  follows: 

"The  defendant  is  a  broker  on  the  Produce  Exchange  (New 
York  City),  and  sent  the  telegram  from  the  floor  of  the  ex- 
change by  delivering  it  to  the  plaintiff's  operator  there.  The 
telegram  was  an  important  one,  and  was,  with  the  exception  of 
the  address,  in  cipher.  The  operator  knew  that  defendant  was 
such  broker,  and  that  the  telegram  was  according  to  the  cipher 
code  used  by  brokers  to  purchase  and  sell  grain.  The  said  tele- 
gram was  plainly  directed  to  Churchill  &  Co.,  Toledo,  Ohio,  yet, 
through  some  unexplained  mistake,  the  plainttff  sent  it  to 
Churchill  &  Co.,  Chicago,  111.  This  firm,  perceiving  that  the 
telegram  was  not  for  them,  returned  it  to  the  plaintiff  in  New 
York,  and  not  until  then  did  the  plaintiff's  servants  and  agents 
perceive  the  error,  and  send  the  telegram  to  Churchill  &  Co., 
Toledo,  Ohio.  The  defendant  claims  to  have  been  damaged  $250 
by  the  delay,  and  swears  positively  that  by  reason  thereof  the 
grain  was  not  purchased  until  some  time  later,  which  caused  the 
loss  indicated.*' 

Judgment  was  rendered  in  that  case  by  the  trial  court,  and 
on*  appeal  was  sustained. 

Independent  of  all  these  considerations,  however,  we  do  aot 
see  that  plaintiff  was  prejudiced  by  the  failure  to  give  these  in- 
structions.    The  undisputed  evidence  in  support  of  the  verdict 
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and  judgment  clearly  warrants  them.  To  our  mind<<  the  verdict 
could  not  have  been  otherwise  upon  the  evidence.  Every  element 
necessary  to  entitle  plaintiff  to  recover  was  abundantly  sustained 
by  uncontradicted  evidence,  so,  had  these  instructions  been 
given  and  a  verdict  followed  for  defendant,  it  seems  to  us  that 
could  not  have  been  sustained.  The  nile  obtaining  in  such  cases 
was  announced  in  the  case  of  Shawnee  National  Bank  v.  Wootten 
&  Potts,  ante,  p.  425,  103  Pac.  714,  in  an  opinion  delivered  at 
this  term   of  court. 

Therefore,  finding  no  error  in  the  record,  the  judgment  of 
the  trial  court  is,  ^cordingly,  aflSrmed. 

Hayes,  Turner,  and  Williams,  JJ.,  concur;  Kane,  C.  J.,  ab- 
sent  and  not   sitting. 


Blakemore  v.  Johxson 

No.  14.     Opinion  FUed  July  13,  1909. 
(103  Pac.  664.) 

APPEAL  AND  ERROR— Review— Findings  of  Fact     of     Master. 

The  legal  presumption,  where  the  evidence  is  conflictiner,  is  that 
the  flndinfiTS  of  fact  of  a  master  in  chancery  are  correct,  and  his 
report  will  not  be  set  aside,  unless  it  appears  with  reasonable 
clearness  that  he  has  fallen  into  a  mistake  of  fact 

INDIANS — Surplus  Allotment — Conveyance.  A  deed  of  convey- 
ance, executed  by  a  minor  Creek  freedman  on  April  26.  1904, 
whereby  she  attempts  to  convey  her  surplus  allotment,  is  ab- 
solutely void  by  reason  of  the  provisions  of  section  16,  Act  June 
30.  1902,  c.  1323,  32  Stat  608. 

ESTOPPEL — Pleading.  Estoppel  in  pais,  in  order  to  be  relied 
upon  a^  a  defense  in  equity,  must  be  pleaded  in  the  answer. 

INDIANS — Deed  by  Minor— Action  to  Set  Aside — Return  of  Con- 
sideration. A  minor  Creek  freedman,  on .  attaining  her  majority, 
may  maintain  an  action  in  equity  to  cancel,  set  aside  and  remove 
as  a  cloud  upon  her  title  a  void  deed  executed  by  her  durin^r  her 
minority  without  offering  to  restore  the  consideration,  where  such 
consideration  never  reached  her  hands,  or  was  immediately  paid 
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over  to  one  with  whom  she  was  illegally  cohabitingr,  and  was  never 
returned  to  her,  and  was  not  in  her  possession  when  she  attained 
her  majority. 

(Syllabus  by  the  Court.) 

Appeal  from  the  United  States  Court  for  the  Western  Vistrict  of 

the  Indian  Territory,  at  Muskogee;  William  R. 

Lawfence,  Judge, 

Action  by  Cora  Johnson  against  Frank  P.  Blakemore.  Judg- 
ment for  plaintiff,  and  defendant  appeals.     Affirmed. 

This  action  was  brought  by  appellee  in  the  United  States 
Court  for  the  Western  District  of  the  Indian  Territory  at  Mus- 
kogee to  have  declared  void  and  canceled  a  certain  warranty  deed 
executed  by  her  to  appellant.  She  alleges  in  her  petition  that 
she  is  a  native-born  citizen  of  the  Creek  Nation,  and  that  on  or 
prior  to  the  25th  day  of  April,  1904,  she  was  the  owner  of  the 
N.  E.  14  of  section  4,  township  13  N.,  range  16  E.;  that  she 
was  the  owner  of  said  land  by  reason  of  it  having  been  allotted 
to  her  as  a  member  of  the  Creek  Nation.  She  alleges  that  on 
or  about  the  25th  day  of  April,  1904,  appellant  and  one  M.  C. 
Wilson  conspired  together  to  defraud  her  of  said  lands,  and  that 
they  persuaded  and  induced  her  to  execute  to  appellant  what  she 
believed  to  be  a  mortgage  on  her  surplus  allotment  to  secure  the 
payment  of  the  sum  of  $840,  but  which  in  truth  was  a  deed 
conveying  to  appellant  the  land  above  described.  She  alleges  that 
she  was  wholly  unaware  that  the  instrument  she  signed  was  a 
warranty  deed;  that  she  relied  solely  on  the  false  representations 
of  the  appellant  and  Wilson,  and  was  induced  to  sign  the  deed 
by  reason  of  their  false  representations;  that  at  the  time  she 
signed  and  executed  the  deed,  she  was  a  minor,  being  then  16 
years  of  age;  that  she  was  wholly  ignorant  of  business  matters, 
and  was  scarcely  able  to  read  and  write,  and  that  by  reason  of 
said  conditions,  and  relying  on  appellant  and  said  Wilson,  and 
believing  the  deed  to  be  a  mortgage,  she  executed  it.  She  alleges 
that  she  received  no  consideration    for    the    land    whatever,    and 
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that  whatever  consideration  appellant  paid  was  given  to  Wilson, 
and  that  no  part  of  it  was  ever  received  by  her;  thai  she  has 
now  attained  her  majority,  but  that  she  has  not,  rince  her  ma- 
jority, ratified  the  deed,  but  on  the  contrary,  has  expressly  re- 
pudiated it. 

Appellant  by  his  answer  admits  that  on  the  25th  day  of 
April,  1904,  appellee  owned  the  land  described  in  her  petition. 
He  denies,  however,  generally  and  specifically,  all  other  allega- 
tions of  her  petition,  except  that  she  signed  arid  executed  to  him 
on  said  date  a  warranty  deed,  whereby  she  conveyed  to  him  the 
land  in  controversy.  He  avers  that  she  was,  on  the  25th  day  of 
April,  1904,  an  adult,  and  that  at  said  time  she  was  the  wife 
of  M.  C.  Wilson,  and  that  there  had  been  bom  to  them  a  child; 
that  she  executed  the  deed  well  knowing  that  the  same  was  a 
deed,  and  not  a  mortgage,  and  that  the  consideration  paid  by 
him  was  the  full  market  value  of  the  land,  and  was  paid  to  her, 
except  a  small  sum  that  she  directed  the  appellant  to  pay  to 
others  in  payment  of  another  person's  indebtedness. 

The  cause  was  referred  to  the  master  in  chancery  to  report 
his  findings  of  fact  and  conclusions  of  law,  and  the  master,  upon 
all  issues  of  fact  upon  which  a  finding  was  made,  found  in  favor 
of  the  appellee,  and  recommended  that  she  have  judgiSient  de- 
claring her  to  be  the  owner  of  the  land  in  controversy,  and 
that  the  deed  executed  by  her  to  appellant  be  declared  void  and 
canceled.  A  more  detailed  statement  of  the  master's  report  will  be 
made  in  the  opinion.  This  report  was  confirmed  by  the  court,  and 
judgment  rendered  thereon  prior  to  the  admission  of  the  state. 
From  that  judgment  this  appeal  has  been  perfected  since  the  ad- 
mission of  the  state. 

Walrond  '&  Cramer,  for  appellant,  citing :  A.  &  E.  Enc.  Law, 
voL  10,  pp.  671,  672;  Sims  v.  EverMrdi,  102  U.  S.  300;  Pomeroy's 
Eq.  Juris.,  §§  815,  945;  Craig  v.  Van  Bibber  (Mo.)  18  Am.  St. 
Eep.  692. 

S.  Y.  O'Hare  and  JR.  E.  Orason,  for  appellee,  citing :    16  Cyc. 
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810  et  seq.;  Withe  v.  Salem,  30  Fed.  88 ;  McKyring  v.  Bull,  16  N. 
Y.  297;  Pomeroy  on  Code  Bemedies,  pp.  706,  707,  765,  789; 
Byers  v.  Fowler,  12  Ark.  218;  Supreme  Tent  Maccabees  v.  Stens- 
land,  105  111.  App.  267;  Reed  v.  Cole  (Va.)  45  S.  E.  868;  Farrar 
V.  Churchill,  135  U.  S.  609;  Henry  v.  Dennis  (Me.)  85  Am.  St. 
B^  365 ;  Railroad  Co.  v.  Higgins,  44  Ark.  293 ;  Walsh  v.  Young, 
110  Mass.  396;  Englebert  v.  Pritchett,  26  L.  R.  A.  177;  TucUr 
V.  Moreland,  10  Pet.  (U.  S.)  73;  16  Cyc.  441. 

Hayes,  J.  (after  stating  the  facts  as  above).  Appellant^s  con- 
tentions may  be  epitomized  as  follows:  First,  that  the  master 
erred  in  finding  that  appellee  was  a  minor  on  the  25th  day  of  April, 
1904,  the  date  on  which  she  executed  the  deed  in  controversy; 
second,  that  the  master  erred  in  omitting  to  find  that  appellee,  at 
and  before  the  execution  of  the  deed,  misled  plaintiff  by  falsely 
representing  and  stating  to  him  that  she  was  then  18  years  of  age; 
third,  that  the  court  erred  in  refusing  to  sustain  his  exceptions  to 
the  master^s  report,  and  in  refusing  to  re-refer  the  cause  to  the 
master  for  his  findings  as  to  whether  appellee  made,  at  the  time  of 
the  sale,  misrepresentations  ^  to  her  age;  fourth,  that  the  court 
erred  in  decreeing  a  cancellation  of  the  deed,  without  requiring 
appellee  to  return  the  consideration  appellant  had  paid  her  for  the 
land. 

We  have  carefully  read  every  word  of  the  evidence  bearing 
upon  the  age  of  appellee  at  the  time  she  executed  the  deed  to 
appellant.  *The  evidence  supporting  the  allegation  of  her  petition 
to  the  effect  that  she  was,  at  the  time  she  executed  the  deed,  a 
minor  consists  of  her  testimony,  and  the  testimony  of  her  mother 
and  of  another  woman  who  was  present  at  the  birth  of  appellee. 
The  testimony  of  all  these  witnesses  is  that  she  was  16  years  of  age 
at  the  time  she  executed  the  deed.  Their  testimony  is  not  con- 
troverted by  any  one,  and  is  without  conflict,  except  evidence  in- 
troduced by  appellant  which  shows  that  appellee,  prior  to  the  ex- 
ecution of  said  deed,  had  stated  to  appellant  and  to  other  persons 
that  she  was  then  18  years  of  age,  but  she  testified  that  all  those 
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statements  as  to  her  age  were  made  under  coercion  and  threats  of 
one  Wilson,  with  whom  she  was  then  unlawfully  cohabiting.  Upon 
this  state  of  the  evidence,  the  master  made  his  findings.  The  legal 
presumption,  where  the  evidence  is  conflicting,  is  that  the  findings 
of  the  master  are  correct,  and  his  report  will  not  be  set  aside,  un- 
less it  appears  with  reasonable  clearness  that  he  has  fallen  into  a 
mistake  of  fact.  Guarantee  Oold  Bond  Loan  &  Savings  Co,  v. 
Edwards  et  al,  164  Fed.  809,  90  C.  C.  A.  585.  It  does  not  appear 
with  reasonable  clearness  that  the  master  has  fallen  into  mistake 
as  to  the  age  of  appellee.  On  the  other  hand,  his  findings  relative 
thereto  are  supported*  by  the  preponderance  of  the  evidence. 

We  shall  consider  appellant's  second  and  third  contentions  to- 
gether. Appellee  is  a  Creek  freedman,  and  the  land  attempted 
to  be  conveyed  by  her  under  deed  of  April  25,  1904,  to  appellant 
constitutes  her  surplus  allotment.  Section  4  of  the  treaty  between 
the  United  States  and  the  Creek  Nation,  approved  by  the  President 
of  the  United  States  March  1,  1901,  and  ratified  by  the  Creek 
Nation  on  March  1,  1901,  c.  676,  31  Stat.  861,  provides: 

"Allotment  for  any  minor  may  be  made  by  his  father,  mother, 
or  guardian,  in  the  order  named,  and  shall  not  be  sold  during  his 
minority.^' 

Section  16  of  the  act  to  ratify  and  confirm  a  supplemental 
agreement  with  the  Creek  Indians,  approved  June  30,  1902,  c. 
1323,  32  Stat.  500,  provides: 

"Lands  allotted  to  citizens  shall  not  in  any  manner  whatever 
or  at  any  time  be  incumbered,  taken,  or  sold  to  secure  or  satisfy 
any  debt  or  obligation  nor  be  alienated  by  the  allottee  or  his  heirs 
before  the  expiration  of  five  years  from  the  date  of  the  approval  of 
this  supplemental  agreement,  except  with  the  approval  of  the 
Secretary  of  the  Interior.  ♦  ♦  ♦  Any  agreement  or  convey- 
ance of  any  kind  or  character  violative  of  any  of  the  provisions  of 
this  paragraph  shall  be  absolutely  void  and  not  susceptible  of  rati- 
fication in  any  manner,  and  no  rule  of  estoppel  shall  ever  prevent 
the  assertion  of  its  invalidity.'^ 

These  treaty  provisions  were  in  force  at  the  time  of  the  exe- 
cution of  the  deed  by  appellee.    The  Indian  appropriation  act,  ap- 
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proved  April  21,  1904,  c.  1402,  33  Stat.  204,  removed  all  restric- 
tions on  lands  of  allottees  of  either  of  the  Five  Civilized  Tribes  of 
Indians  (among  whom  were  the  Creeks)  who  were  of  full  age  and 
not  of  Indian  blood,  except  as  to  homesteads.  This  act  removed 
all  restrictions  upon  the  alienation  of  the  surplus  allotment  of  an 
adult  Creek  freedman,  but  it  left  the  provisions  of  section  16  of 
the  supplemental  treaty  of  1902  in  so  far  as  it  applies  to  minors 
in  full  force  and  operation,  and  the  deed  made  by  appellee  to  ap- 
pellant was  absolutely  null  and  void.  Colbert  v.  Alfrey  et  al.  (C. 
C.  A.)  168  Fed.  231. 

Appellee  does  not  seek  to  disaffirm  and  avoid  a  voidable  deed, 
for  her  deed  from  its  execution  has  been  without  any  legal  force 
whatever.  She  seeks  by  this  action  to  have  it  canceled,  and  re- 
moved as  a  cloud  upon  the  title  to  her  land.  This  relief  a  court  of 
equity  can  give  her.  Day  Land  &  Cattle  Co,  v.  State,  68  Tex. 
526,  4  S.  W.  865;  Shaw  v.  Allen,  184  111.  77,  56  N.  E.  403;  Field 
V.  Holbrook,  14  How.  Prac.  (N.  Y.)  103;  Haskell  et  al.  v.  Sutton 
et  al,  53  W.  Va.  206,  44  S.  E.  533 ;  Hays  v.  Hays,  2  Ind.  28.  But 
appellant  insists  in  this  court  that  appellee  is  estopped  by  her  con- 
duct in  falsely  representing  to  him,  at  the  time  of  the  sale  of  the 
land  by  her  to  him,  that  she  was  then  of  lawful  age,  and  had  the 
capacity  to  contract  with  him,  whereby  she  obtained  from  him  a 
valuable  consideration  for  the  land,  which  she  has  not  offered  in 
this  action  to  return,  to  declare  that  she  was  not  of  lawful  age  at 
that  time.  Appellant,  however,  in  his  answer,  as  prerviously  stated, 
did  not  set  up  this  matter  as  a  defense.  His  answer  is  one  of  gen- 
eral denial  only.  No  request  was  made  of  the  master  in  chancery 
to  find  whether  any  false  and  fraudulent  representations  had  been 
made  by  appellee  in  the  transaction.  Such  issue  was  not  presented 
to  the  master  by  the  pleadings.  Appellant,  in  his  exceptions  to  the 
master's  report,  requested  the  court  to  re-refer  the  case  to  the  mas- 
ter to  find  upon  such  contention,  but  no  leave  was  asked  by  him  to 
amend  his  answer  so  as  to  make  the  defense  of  estoppel  an  issue  in 
the  case.  The  master  found  upon  all  the  issues  made  by  defend- 
ant's answer  in  so  far  as  they  affected  appellant's  rights.     Equi- 
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table  estoppel,  or  estoppel  in  pais,  can  only  be  availed  of  as  a  de- 
fense by  being  pleaded.  At  common  law  estoppel  tfi  pais,  in  order 
to  be  available,  did  not  have  to  be  pleaded,  but  under  the  Code 
system,  the  great  weight  of  authority  is  that  such  defense  is  not 
available,  unless  the  facts  constituting  it  are  specially  pleaded.  9 
Ency.  of  PI.  &  Pr.  p.  7;  16  Cyc.  806.  This  is  the  rule  in  Arkan- 
sas, from  which  state  the  Code  in  force  in  the  Indian  Territory  at 
the  time  of  the  trial  of  the  case  at  bar  in  the  court  below  was 
adopted.     Oaines  v.  Bank  of  Mississippi,  12  Ark.  769. 

Section  5033  of  Mansfield's  Digest  of  the  Statutes  of  Arkan- 
sas, in  force  in  the  jurisdiction  where  this  case  atose  and  was  tried, 
provides  that  the  answer  shall  contain: 

"First.  ♦  ♦  ♦  Second  .  A  denial  of  each  allegation  of 
the  complaint  controverted  by  the  defendant  or  any  knowledge  or 
information  thereof  sufficient  to  form  a  belief.  Third.  A  state- 
ment of  any  new  matter  constituting  a  defense,  a  counterclaim  or 
set-off.'^ 

These  provisions  occur  in  the  same  or  similar  form  in  the 
Codes  of  nearly  all  the  states.  Under  a  similar  statute  it  was  held, 
by  the  Supreme  Court  of  California,  in  Newhall  v.  Hatch  et  al., 
134  Cal.  269,  66  Pac.  266,  55  L.  R.  A.  673,  that  an  estoppel  in  pais, 
arising  from  the  conduct  and  representations  of  the  plaintiff  in  an 
action,  is  a  new  matter,  and  that  the  facts  constituting  it  must 
be  specially  pleaded  in  the  answer  in  order  to  be  relied  upon  as 
a  defense.  In  Hilton  v.  Colvin,  25  Ky.  Law  Rep.  1808,  78  S.  W. 
890,  evidence  was  introduced  without  objection  which  tended  to 
establish  an  estoppel,  but  the  court  held  that,  in  the  absence  of 
pleadings  by  which  the  issue  of  estoppel  was  set  up,  defendants 
could  not  avail  themselves  of  such  evidence,  and  that  such  evidence 
could  not  be  made  the  basis  of  the  judgment.  In  Jones  &  Co,  v, 
Peebles,  130  Ala.  269,  30  South.  564,  Mr.  Justice  Tyson  said: 

"However  variant  may  be  the  rule  in  cases  at  law,  and  diver- 
gent the  views  of  courts  of  last  resort  as  to  what  it  should  be,  all 
the  courts,  with  few  exceptions,  seem  to  entertain  the  opinion  that 
in  equity,  where  an  estoppel  is  relied  upon  for  relief  or  as  a  de- 
fense, the  bill  or  answer  must  allege  the  facts  upon  which  the 
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estoppel  is  predicated.  The  principle  upon  which  this  rule  is 
founded  is  that  evidence  relating  to  matters  not  stated  in  any 
pleading  cannot  be  made  the  foundation  of  a  decree.  It  is  neces- 
sary, therefore,  to  introduce  ^into  the  bill  every  material  fact  which 
the  plaintiff  intends  to  prove.  The  same  rule  applies  to  the  answer, 
and  a  defendant  cannot  avail  himself  of  any  matter  in  his  defense 
which  is  not  stated  in  his  answer,  though  it  appears  in  his  evi- 
dence.^ ^^ 

In  that  case  defendant,  as  in  the  case  at  bar,  endeavored .  in 
the  appellate  court  to  rely  upon  an  equitable  estoppel  which  had 
not  been  pleaded  by  him  in  his  answer,  but  as  to  which  some  evi- 
dence had  been  introduced  at  the  trial.  The  court  supports  its 
conclusion  in  the  language  above  quoted,  with  numerous  author- 
ities. See,  also,  Mabury  v.  Louisville  &  J.  Ferry  Co,  et  al.,  60 
Fed.  645,  9  C.  C.  A.  174.  We  are  not  unaware  that  the  Court 
of  Appeals  of  the  Indian  Territory,  in  Perry  Bros,  v.  Farrimond,  6 
Ind.  T.  59,  82  S.  W.  674,  held  that  an  equitable  estoppel  may  be 
successfully  invoked  without  being  pleaded.  The  decision  of  that 
court  is  highly  persuasive,  but  that  court  was  not  the  highest  ap- 
pellate court  for  the  review  of  cases  arising  in  that  jurisdiction, 
and  its  decisions,  therefore,  are  not  conclusive  upon  us,  and  we  are 
inclined  to  think  that,  in  so  far  as  the  rule  laid  down  in  that  case 
is  contrary  to  the  conclusions  we  here  reach,  it  is  against  the  weight 
of  authorities,  and  should  not  be  followed  by  us.  The  Supreme 
Court  of  the  territory  of  Oklahoma,  under  the  Code  in  force  in  the 
territbry  prior  to  the  admission  of  the  state,  and  now  in  force  in 
this  jurisdiction,  uniformly  followed  the  rule  that  acts,  representa- 
tions, and  conduct  relied  upon  as  an  estoppel  must  be  specially 
pleaded  before  they  could  be  availed  of  as  a  defense.  Tonkawa 
Milling  Co,  v.  Town  of  Tonkawa,  15  Okla.  672,  83  Pac.  915; 
DenUng  Inv.  Co.  v.  Shawnee  Fire  Ins,  Co,,  16  Okla.  1,  83  Pac.  918, 
4  L.  R.  A.  (N.  S.)  607. 

It  may  be  suggested  that  our  conclusions  herein,  holding  that 
the  rule  applicable  to  pleadings  wherein  a  plea  of  equitable  estop' 
pel  is  sought  to  be  availed  of,  are  in  conflict  with  the  expressions 
of  this  court  in  International  Land  Co,  v,  Marshall,  22  Okla.  693, 
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98  Pac.  951,  19  L.  R.  A.  (N.  S.)  1056.  In  that  case,  as  in  the 
case  at  bar,  plaintiff,  who  was  a  minor  citizen  of  the  Creek 
Nation,  sought  to  have  canceled  a  deed  executed  by  him  to  defend- 
ant, conveying  his  surplus  allotment.  Defendant  alleged  in  his 
answer  that  plaintiff  had  falsely  and  fraudulently  represented  to 
him,  at  the  time  of  the  transaction,  that  he  was  of  lawful  age^  and 
that  he  relied  upon  his  representation,  and  was  induced  thereby  to 
enter  into  the  contract,  and  to  pay  the  plaintiff  a  valuable  consid- 
eration for  the  land  purchased.  Defendant  pleaded  every  necessary 
averment  to  constitute  an  equitable  estoppel.  Mr.  Justice  Wil- 
liams, speaking  for  the  majority  of  the  court,  held  that  a  court  of 
equity  would  not  lend  its  jurisdiction  to  plaintiff  to  cancel  for  him 
the  deed  he  had  given  defendant,  although  it  be  void,  for  the 
reason  that  he  had  misled  defendant  by  his  fraud  and  deceit.  In 
so  holding  he  stated  that  the  doctrine  of  estoppel  did  not  apply, 
and  cited  sections  16  and  17  of  the  act  of  Congress,  approved 
June  30,  1902,  c.  1323,  32  Stat.  503,  504.  We  think  the  language 
in  that  opinion  may  be  misleading  to  the  extent  that  it  may  con- 
vey the  impression  that  the  doctrine  of  estoppel  was  in  no  man- 
ner invoked  therein  or  applied  by  the  court.  The  language  used, 
when  read  in  connection  with  the  statute  cited,  will  indicate  what 
should  have  been  more  specifically  expressed  in  the  opinion; 
that  is,  that  the  doctrine  of  estoppel,  in  so  far  as  it  would  pre- 
vent the  plaintiff  from  setting  up  title  to  the  land  conveyed  by 
him,  or  recovering  possession  thereof  in  any  action  at  law,  did 
not  apply  because  the  statute  cited  specifically  provides  that  any 
agreement  or  conveyance,  made  in  violation  of  the  provisions  of 
that  act,  shall  be  absolutely  void,  and  no  rule  of  estoppel  shall 
ever  prevent  the  assertion  of  its  invalidity.  The  court,  how- 
ever, in  that  case  did  apply  the  doctrine  of  estoppel  as  to  rem- 
edy to  the  extent  that  it  held  that  plaintiff  had,  by  his  acts, 
precluded  himself  from  the  right  to  come  iti^^o  a  court  of  equity 
and  invoke  its  aid  to  have  canceled  the  conveyance  that  he,  by 
his  fraudulent  acts,  had  induced  the  defendant  to  accept  and 
pay  a  valuable  consideration   therefor,  without   restoring  to  the 
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defendant  the  consideration  he  had  received.  The  contrary  doc- 
trine has  been  subsequently  held  by  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  in  Colbert  v.  Alfrey  et 
ah,  supra,  wherein  the  facts  were  very  similar  to  the  facts  in 
International  Land  Co,  v.  Ma/rshall.  But  the  issue  presented 
by  the  pleadings  and  evidence  in  those  cases  upon  this  question 
is  not  presented  by  the  pleadings  in  this  case,  and  we  are  there- 
fore not  called  upon  to  determine  whether  we  shall  adhere  to  the 
rule  in  the  Marsliall  Case. 

We  are  now  brought  to  appellant's  last  contention,  which, 
under  the  facts  found  by  the  master,  is:  May  one,  who  has 
attempted  by  a  void  deed  during  his  minority  to  convey  his  land, 
on  attaining  his  majority  have  such  deed  canceled,  and  the 
cloud  thereby  created  upon  his  title  removed,  by  a  proceeding  in  a 
court  of  equity  for  such  purpose,  without  returning  the  consid- 
eration received  by  him  from  the  grantee,  where  it  is  not  shown 
that  he  has  such  consideration?  Contracts  of  infants  are,  as  a 
rule,  voidable  only,  and  not  void;  but  the  deed  in  the  case  at  bar 
is  void  by  reason  of  specific  provision  in  the  statute  making  it 
80.  In  those  cases  where  the  contracts  of  infants  are  voidable 
only,  there  is  some  conflict  among  authorities  as  to  whether  the 
infant  who,  on  attaining  his  majority,  attempts  to  disaffirm  and 
avoid  his  contract  must  return  the  consideration  received  by  him 
whether  he  possesses  the  same  or  not.  Some  of  the  earlier  cases 
made  no  distinction  in  the  requirements  upon  the  infant  in  this 
respect,  based  upon  whether  he  possessed  the  consideration  at 
the  time  he  attained  his  majority  and  was  able  to  return  it,  or 
whether  he  had  disposed  of  it,  or  for  other  reasons  was  unable 
to  return  it,  and  refused,  on  proceedings  in  equity  brought  for 
the  purpose  of  avoiding  the  contract,  to  grant  him  relief  where 
no  return  of  the  consideration  received  was  offered;  but  there  is 
also  another  line  of  decisions  among  the  early  authorities,  which 
holds  that,  to  disaffirm  and  avoid  such  contracts,  the  infant 
should  be  required  to  return  only  such  part  of  the  consideration 
as  was  in  his  possession  at  the  time  of  attaining  his  majority. 
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This  rule  seems  to  be  the  rule  most  generally  followed  by  the 
courts,  and  under  it  an  infant  is  not  defeated  in  his  eflEort  to  dis- 
aflSrm  and  avoid  his  contracts  by  his  inability  to  return  the  con- 
sideration received  by  him.  Eureka  v,  Edwards,  71  Ala.  248,  46 
Am.  Rep.  314;  Ra/Uway  Co.  v.  Higgins,  44  Ark.  293;  MacGreal 
v.  Taylor,  167  U.  S.  688,  17  Sup.  Ct.  961,  42  L.  Ed.  326. 

It  will  serve  no  useful  purpose  to  extend  this  opinion  by  an 
extensive  review  of  the  authorities  upon  this  question.  Those 
interested  in  the  subject  may  find  the  authorities  well  collected 
in  a  note  to  Engleburt  v.  Pritchett,  26  L.  R.  A.  177.  The  rule 
now  generally  followed  by  the  courts  is  in  harmony  with  the 
purpose  of  the  law  in  providing  that  an  infant  may  avoid  his 
contract  upon  attaining  his  majority.  The  purpose  of  the  law 
is  to  protect  the  infant  against  his  immaturity,  weakness,  and 
indiscretion.  If,  because  of  his  immaturity  of  judgment  and  his 
indiscretion,  an  infant,  who  executes  a  voidable  contract,  spends 
and  dissipates  the  consideration  received  therefor,  is  thereby  de- 
prived of  the  right  to  avoid  his  contract,  the  very  evil  the  law 
seeks  to  protect  him  against  becomes  the  means  of  defeating  the 
purpose  of  the  law. 

Appellee  alleges  in  her  petition  that  she  never  received  any 
of  the  consideration  paid  by  appellant  for  the  land,  and  that 
whatever  consideration  was  given  by  him  was  paid  to  one  M.  C. 
Wilson,  and  no  part  of  the  same  was  ever  by  the  said  M.  C. 
Wilson  paid  to  appellee.  Her  testimony  in  the  court  below  was 
to  the  effect  that  the  money  paid  as  consideration  was  received  by 
Wilson,  and  that  none  of  the  same  was  ever  given  to  her.  There 
is  evidence  on  the  part  of  appellant  that  a  portion  of  the  con- 
sideration was  paid  in  checks  or  drafts,  payable  to  the  order  of 
appellee,  but  an  examination  of  the  evidence  discloses  that  all 
of  this  consideration  passed  into  the  hands  of  Wilson,  and,  ac- 
cording to  the  evidence  of  appellee,  which  is  not  controverted 
upon  this  point,  was  never  returned  to  her,  with  the  exception  of 
a  small  sum,  which  was  paid  under  the  direction  of  appellee  to 
one  Allen  in  settlement  of  indebtedness  of  appellee's  mother  to 
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Allen.  There  is  no  evidence  whatever  in  the  record  tending  to 
show  that  the  consideration,  or  any  part  thereof,  remained  in 
the  possession  of  appellee  at  the  time  of  the  trial  of  the  action  in 
the  court  below,  or  at  the  time  of  her  attaining  her  majority. 
On  the  other  hand,  the  evidence  establishes  that  such  of  the  con- 
sideration as  came  into  her  hands  in  the  form  of  checks  or  drafts 
at  the  time  of  this  transaction  was  immediately  taken  charge  of 
by  Wilson,  or  was  paid  out  on  the  indebtedness  of  appellee's 
mother,  and  none  of  the  consideration  was  in  her  possession,  ex- 
cept temporarily.  Where  the  consideration  never  reaches  the 
hands  of  the  infant,  he  is  not  required  to  restore  the  same  before 
disaffirming  and  avoiding  his  contract.  Stull  v.  Harris,  51  Ark. 
294,  11  S.  W.  104,  2  L.  E.  A.  741;  Monumental  Bldg.  Ass'n  v. 
Herman  et  al.,  33  Md.  128;  Thormaehlen  v.  Kaeppel,  86  Wis. 
378,  56  N.  W.  1089. 

Appellee  by  this  action  does  not  seek  to  set  aside  a  voidable 
contract  and  reinvest  herself  with  the  title  to  the  land  which  she 
has  transferred.  Her  deed  is  void.  The  title  has  never  passed 
from  her.  She  seeks  only  to  remove  the  cloud  from  her  title 
which  her  void  contract  has  placed  upon  it.  If  a  court  of  equity 
will  set  aside  a  voidable  contract  made  by  an  infant,  and  rein- 
vest him  with  the  title  with  which  he  has  parted  under  such 
contract,  and  will  clear  his  title  of  the  cloud  made  thereon  by  a 
voidable  instrument,  without  requiring  the  return  of  the  consid- 
eration, when  such  infant,  on  attaining  his  majority,  has  not  the 
consideration  in  his  possession,  no  good  reason  exists  why  such 
relief  should  not  be  granted  to  one  whose  contract  is  not  void- 
able, but  void. 

Finding  no  error  in  the  record  which  requires  reversal,  the 
judgment  of  the  trial  court  is  affirmed. 

All  the  Justices  concur. 
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No.   165.     Opinion  Filed  July  13,   1909. 

(103  Pac.  604.) 

VENDOR  AND  PURCHASER— Bona  Fid«  Purchatei^-Unrecordod 
Mortgage— Priorities.  On  August  26,  1901.  R.  executed  a  note, 
secured  by  a  real  estate  mortgage,  to  G.  On  September  6,  1901, 
R.  executed  a  warranty  deed  to  an  undivided  one-half  interest 
in  said  real  estate  to  R.  and  W.  On  October  17,  1901,  R.  ex- 
ecuted a  warranty  deed  to  the  other  undivided  one-half  interest 
in  said  realty  to  the  same  parties.  The  mortgage  to  G.  was 
recorded  on  October  26,  1901,  and  the  deeds  to  R.  and  W.  on 
November  7,  1901.  When  the  deeds  were  executed  by  R  to  R. 
and  W.,  they  had  knowledge  of  such  facts  as  would  put  pru- 
dent men  upon  inquiry,  which,  if  prosecuted  with  ordinary  dili- 
gence, would  have  led  to  actual  know'edge  of  the  mortgage 
rights  of  G.  Held,  that  R.  and  W.,  under  such  circumstances 
were  chargeable  with  actual  notice,  and  that  the  mortgage  as 
against  the  rights  of  said  R.  and  W.  under  said  deeds  created  a 
valid  lien  in  favor  of  G. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Woodward  County;  John  L.  Pancoasi, 

Judge, 

Action  by  J.  J.  Gerlach  against  John  R.  Russell  and  others. 
Judgment  for  plaintiff,  and  defendants  bring  error.     Affirmed. 

This  action  was  instituted  in  the  district  court  of  Wood- 
ward county,  territory  of  Oklahoma,  on  June  14,  1905,  by  John 
J.  Gerlach,  the  defendant  in  error,  as  plaintiff,  against  John  R. 
Russell  and  L.  D.  West,  plaintiffs  in  error,  and  J.  Rawdon,  as 
defendants.  On  the  27th  day  of  April,  1907,  the  same  was  tried 
on  the  following  issues:  That  on  the  26th  day  of  August,  1901, 
the  defendant,  Rawdon,  executed  and  delivered  to  the  plaintiff  a 
promissory  note,  payable  four  months  after  date,  in  the  sum  of 
$550,  with  interest  at  the  rate  of  12  per  cent,  per  annum  from 
maturity,  which  was  secured  by  a  real  estate  mortgage  on  320 
acres  of  land;  said  mortgage  being  filed  for  record  on  the  26th 
day  of  October,  1901.     That  said  note  was  unpaid  and  default 
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made  thereon,  except  the  following  payments:  $100  February  2, 
1904,  and  $38.20  February  19,  1904;  the  balance  due  on  said 
note  being  $613.06.  That  the  conditions  of  the  mortgage  had 
been  broken.  There  was  provision  for  a  reasonable  attorney's 
fee,  which  was  proved  to  be  $55.  The  legal  title  to  the  land  on 
said  date  was  in  the  defendants  John  B.  Bussell  and  L.  D.  West 
by  virtue  of  certain  warranty  deeds  executed  by  the  defendant  J. 
Bawdon  and  wife,  as  follows:  The  first  on  the  6th  day  of  Sep- 
tember, 1901,  for  an  undivided  one-half  interest,  and  another 
for  the  other  one-half  undivided  interest  on  the  17th  day  of 
October,  1901.  The  deeds  were  filed  for  record  on  the  7th  day 
of  November,  1901.  At  the  time  the  mortgage  was  filed  for 
record,  the  defendants  owed  an  amount  on  the  purchase  price  of 
the  land  equal  to  the  mortgage  debt. 

On  issues  joined:  (1)  Admitting  the  executions  of  the 
note  and  mortgage  and  the  recording  of  the  same;  (2)  that  the 
sum  represented  by  said  note  and  mortgage  was  a  renewal  of  a 
pre-existing  indebtedness  of  said  defendant  Bawdon,  which  had 
been  paid;  (3)  no  consideration;  (4)  purchasers  for  value  and 
without  notice,  on  accoimt  of  delay  in  recording.  The  evidence 
in  the  record  reasonably  showed  that  at  the  time  of  the  filing  for 
record  of  said  mortgage  not  one  cent  had  been  paid  by  defend- 
ants Bussell  and  West  to  their  codefendant,  Bawdon,  on  the  pur- 
chase price  of  said  land,  and  that  at  the  time  of  the  execution 
and  delivery  of  the  deeds  by  Bawdon  to  his  codefendants  they 
had  knowledge  of  the  incumbrance  or  mortgage  of  the  defendant 
in  error  Gerlach,  which  was  in  default  and  unpaid. 

C.  W.  Herod  and  A.  M,  Appleget,  for  plaintiffs  in  error. 
Hoover  '&  Swindall,  for  defendant  in  error. 

Williams,  J.  (after  stating  the  facts  as  above).  In  the 
case  of  Cooper  v,  Flesner  et  al.,  ante,  p.  47,  103  Pac.  1016,  sec- 
tion 888,  c.  16,  §  12,  "Conveyances,''  Wilson's  Bev.  &  Ann.  St. 
1903,  which  is  relied  on  by  plaintiffs  in  error  in  this  case,  was 
construed,  and  it  is  here  held  that  "the  words  ^actual  notice'  do 
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not  always  mean  in  law  what  in  metaphjsietl  strictness  they  im- 
port. They  more  often  mean  knowledge  of  facts  and  ciieam- 
stances  sufficiently  pertinent  in  character  to  enable  reasonably 
cautious  and  prudent  persons  to  inyestigate  and  ascertain  as  the 
ultimate  facts.''  It  was  also  held,  in  the  same  case,  that  "one 
who  purchases  land  with  knowledge  of  such  facts  as  would  put  a 
prudent  man  upon  inquiry,  which,  if  prosecuted  with  ordinary 
diligence,  would  lead  to  actual  notice,  of  rights  claimed  ad- 
versely to  his  vendor,  is  guilty  of  bad  faith  if  he  neglects  to 
make  such  inquiry,  and  is  chargeable  with  the  ^actual  notice'  he 
would  have  received."  So  that  if  the  plaintiffs  in  error  had 
knowledge  of  such  facts  as  would  put  them,  as  prudent  men, 
upon  inquiry,  which,  if  prosecuted  with  ordinary  diligence, 
would  lead  to  actual  notice  of  the  rights  of  the  defendant  ir. 
error  adversely  to  the  mortgagor,  Sawdon,  and  they  n^lrcted  to 
make  such  inquiry,  they  are  chargeable  with  the  actual  notice 
they  would  have  received  had  they  made  such  inquiry. 

The  court  found  that  the  plaintiff  had  a  lien  by  reason  of 
such  mortgage,  prior  to  and  superior  to  the  conveyance  made  to 
the  plaintiffs  in  error  L.  D.  West  and  John  E.  Eussell,  by  the 
said  Sawdon,  and  that  the  legal  title  to  said  land  was  in  the 
plaintiffs  in  error;  they  acquiring  title  thereto  by  the  trade  of  a 
patent  right  to  Eawdon.     The  journal  entry  further  recites: 

"The  case,  however,  turns  upon  a  question  of  law.  The 
mortgage  was  first  in  point  of  time  in  execution  and  recorded 
first.  The  deeds  were  second  in  execution  and  delivery,  but  both 
made  prior  to  the  recording  of  the  mortgage,  but  recorded  sub- 
sequent. The  court  therefore  finds  the  mortgage  to  be  a  valid 
lien  on  the  land  prior  and  superior  to  the  deeds  of  the  defendant 
West  and  Eussell,  and  that  plaintiff  is  entitled  to  a  foreclosure 
of  his  mortgage." 

The  plaintiffs  in  error,  prior  to  the  execution  and  delivery 
of  the  deeds  to  them,  had  knowledge  of  facts  and  circumstances 
sufficiently  pertinent  in  character  to  enable  them,  had  they  been 
reasonably  prudent  and  cautious,  to  investigate  and  ascertain  the 
facts,  and,  having  purchased  the  land  with  knowledge  of  such 
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facts,  they  are  chargeable  with  actual  notice  of  the  mortgage 
held,  by  the  defendant  in  error.  Although  the  mortgage  was  un- 
recorded, said  plaintiffs  in  error,  under  the  rule  laid  down  in 
Cooper  V.  Flesner  et  ah,  supra,  having  actual  notice  as  to  the 
claim  of  the  defendant  in  error,  the  same  was  equivalent  to 
recording. 

There  appearing  no  reversible  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed. 

M!  the  Justices  concur. 


OzARE  Makble  Co.  v.  Still. 

No.  172.     Opinion  Filod  July  3,  1909. 
(108  Pac.  686.) 

1.  C0RP0RATI0N8--8ervice  of  Procett — Return.  Under  section 
4268,  Wilson's  Rev.  &  Ann.  St.  1903,  providinsr  that  a  summons 
against  a  corporation  may  be  served  on  the  president,  chairman 
of  the  board  of  directors,  or  other  chief  officer,  or,  if  its  chief 
officer  is  not  found  in  the  county,  upon  its  cashier,  treasurer, 
secretary,  or  managing  agent  etc.,  when  the  service  is  not  upon 
the  chief  officer,  the  return  must  show  that  such  chief  officer 
could  not  bo  found  in  the  county. 

2.  JUDGMENT — Default  Judgment — Defective  Service.  A  judgment 
by  default,  rendered  against  a  corporation  upon  service  of  sum- 
mons on  one  of  its  subordinate  officers  provided  for  in  said 
section,  where  it  is  not  shown  that  the  chief  officer  of  the  cor- 
poration could  not  be  found  in  the  county,  should  be  set  aside 
upon  motion  of  defendant  to  vacate  for  want  of  service. 

(Syllabus  by  the  Court.) 

Error  from  'District  Court,  Sequoyah  County;  John  H. 
Pitchford,  Judge. 

Action  by  John  C.  Still  against  the  Ozark  Marble  Com- 
pany. Judgment  for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 
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Williafn  T.  Eutchings,  George  A,  Murphey,  and  IF.  P.  Z. 
Oerman,  for  plaintiff  in  error. 

Jess  W.  Watts  and  Wm.  L,  Curtis,  for  defendant  in  error. 

Hayes,  J.  This  is  an  action  for  damages,  brought  by  defend- 
ant in  error  in  the  district  court  of  Sequoyah  county  on  the  11th 
day  of  January,  1908.  Defendant  in  error  plaintiff  below, 
alleges  in  his  petition  that  he  is  a  resident  of  said  county,  and 
that  defendant,  the  Ozark  Marble  Company,  is  a  corporation, 
organized  and  existing  under  the  laws  of  Oklahoma.  He  alleges 
personal  injuries  received  by  him  while  in  the  employment  of  the 
defendant,  caused  by  its  negligence,  and  prays  judgment  for 
damages.  Summons  was  issued  on  the  11th  day  of  January, 
1908,  and  'delivered  to  the  sheriff,  who  made  return  thereof  on 
January  17,  1908,  as  follows: 

^'Received  this  writ  Jan.  11,  1908,  and,  as  commanded 
therein,  I  summoned  the  following  persons  of  the  defendan-jj 
within  named  at  the  times  follows,  to  wit:  C.  E.  Shannon, 
manager  of  the  Ozark  Marble  Co.,  at  Marble,  Oklahoma,  Jan.  16, 
1908,  by  delivering  to  each  of  said  defendants,  personally,  in 
said  county,  a  true  and  certified  copy  of  the  within  summons, 
with  all  the  indorsements  thereon,  and  by  leaving  for  each  of 

said  defendants,  at  — usual  place  of  residence  of  each  in 

said  county,  a  true  and  certified  copy  of  the  within  summons, 
with  all  the  indorsements  thereon.^' 

On  the  18th  day  of  March,  1908,  plaintiff  took  judgment 
by  default  against  defendant  for  the  sum  sued  for.  On  the  21st 
day  of  the  same  month,  at  the  same  term  of  court,  defendant 
filed  its  motion  praying  the  court  to  vacate  and  set  aside  said 
judgment;  and  it  is  from  the  order  of  the  court  overruling  this 
motion  that  this  proceeding  in  error  is  brought. 

One  of  the  grounds  set  up  in  the  motion  was  that  the  return 
of  the  oflBcer  failed  to  show  a  valid  service  of  summons,  and  the 
court  was  without  jurisdiction  of  the  person  of  the  corporation 
to  render  judgment,  in  that  the  return  of  the  officer  failed  to 
show  that  service  of  the  summons  upon  the  chief  officer  of  the 
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corporation  could  not  be  made  in  the  county.     Section  4268  of 
Wilson's  Revised  and  Annotated  Statutes  of  1903  provides: 

*'A  summons  against  a  corporation  may  be  served  upon  the 
president,  mayor,  chairman  of  the  board  of  directors,  or  trustees, 
or  other  chief  officer;  or,  if  its  chief  officer  is  not  found  in  the 
county,  upon  its  cashier,  treasurer,  secretary,  clerk,  or  managing 
agent;  or,  if  none  of  the  aforesaid  officers  can  be  found,  by  a 
copy  left  at  the  office  of  usual  place  of  business  of  such  corpora- 
tion, with  the  person  having  charge  thereof." 

Section  4265  requires  that  in  all  cases  the  officer  must  state 
in  his  return  the  time  and  manner  of  service.  The  return  of  the 
officer  of  the  summons  in  the  case  at  bar  does  not  show  that  the 
chief  officer  of  defendant  could  not  be  found  in  the  county.  By 
reason  of  such  defect  the  return  fails  to  show  a  valid  service. 
Caro  Bros.  v.  0.  &  C.  Ry,  Co,,  10  Or.  510;  Cario  &  FuUon  Ry. 
Co.  V.  Trout,  32  Ark.  17;  Fee  v.  Big  Sand  Iron  Co.,  13  Ohio  St. 
563;  ffoen  v.  Atlantic  &  Pacific  Ry.  Co.,  64  Mo.  561.  If,  upon 
the  hearing  of  defendant's  motion  to  vacate  and  set  aside  the 
default  judgment,  plaintiff  had  made  showing  that  the  fact 
were  such  that  such  officer  could  not  be  found  in  the  county  and 
service  could  not  be  had  upon  him,  and  had  asked  leave  to  have 
the  officer's  return  amended  to  conform  to  such  facts,  it  would 
have  been  the  duty  of  the  trial  court  to  have  granted  such  leave, 
but  no  such  request  or  showing  was  made.  He  insisted  in  that 
court,  and  now  insists  in  this,  that  the  service  shown  by  the  re- 
turn is  a  valid  service;  but  the  error  of  this  contention  is  shown 
by  the  authorities  cited  above. 

Plaintiff's  motion  to  vacate  and  set  aside  the  judgment 
should  have  been  sustained.  The  conclusion  we  here  reach  is  not 
in  conflict  with  Palmetto  Town  Co.  v.  RucJcer,  1  Kan.  (Dass. 
Ed.)  561.  In  that  case  the  defect  in  the  service  of  the  summons 
was  the  same  as  in  this  case.  Default  judgment  was  taken;  but 
defendant  did  not  appear  and  move  to  vacate  the  judgment,  or 
in  any  other  manner  ask  relief  of  the  trial  court  from  such  de- 
fault, but  appealed  therefrom  to  the  Supreme  Court.     The  court 
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held  that  the  service  of  the  summons,  as  shown  by  the  return, 
was  defective,  and  that  under  the  statute  in  force  in  that  state, 
which  is  the  same  statute  that  is  in  force  in  this  state,  the  return 
should  have  stated  that  the  president  or  other  chief  oflBcer  could 
not  be  found  in  the  county;  but  the  court  held  that,  since  the 
defect  in  the  return  of  the  oflBcer  failing  to  show  valid  service 
might  be  such  a  one  as  could  have  been  remedied  by  amendment 
in  the  trial  court,  and  the  defendant  had  not  in  any  manner  in- 
voked the  aid  of  the  trial  court  to  relieve  him  from  such  default, 
the  appellate  court  would  give  him  no  relief  on  appeal.  Defend- 
ant has  done  in  this  case  just  what  the  court  said  defendant  in 
that  case  should  have  done,  to  wit,  apply  to  the  court  by  motion 
to  vacate  and  set  aside  the  judgment.  That  the  procedure  fol- 
lowed in  this  case  by  defendant  is  the  correct  one,  see,  also, 
Foster  v.  Cimarron  Valley  Bank,  14  Okla.  24,  76  Pac.   145. 

It  is  urged  by  the  plaintiff  that  defendant  was  not  entitled 
to  have  the  default  judgment  set  aside  upon  his  motion,  for  the 
reason  that  he  failed  to  show  therein  that  he  had  a  valid  de- 
fense. It  is  unnecessary  for  us  to  examine  the  allegations  of 
defendant's  motion  as  to  the  facts  constituting  his  defense,  to 
ascertain  whether  or  not  such  facts  constitute  a  good  defense; 
for  a  judgment  taken  by  default  against  a  defendant  who  has  not 
been  served  and  who  has  not  entered  an  appearance  may  be  set 
aside  by  defendant  without  showing  that  he  has  a  valid  defense. 
Hanson  v.  Walcott,  19  Kan.  207. 

Other  questions  are  raised  in  the  motion  to  vacate;  but 
since,  for  the  reason  already  assigned,  the  judgment  of  the  trial 
court  must  be  reversed  and  the  other  grounds  are  either  without 
merit  or  are  such  as  will  not  likely  reoccur  in  the  subsequent  pro- 
ceedings in  this  case,  we  shall  not  prolong  this  opinion  by  con- 
sidering them. 

The  judgment  of  the  trial  court  is  reversed,  and  the  cause 
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remanded,  with  instructions  to  vacate   and  set  aside  the  judg- 
ment. 

Dunn,  Turner,  and  Williams,  J  J.,  concur;  Kane,  C.  J.,  not 
sitting. 


Brennan  et  ah  v.  Shanks. 

No.   174.     Opinion   Filed   July   13,   1909. 

(103  Pac.  705.) 

STIPULATIONS— Matters  Concluded— Agreed  Statement  of 
Facts.  The  defendant,  stipulating  that  the  plaintiff  In  a  forci- 
ble entry  and  detainer  action  Is  entitled  to  recover,  unless  a 
certain  state  of  facts,  as  agreed  by  both  plaintiff  and  defendant, 
constitutes  a  defense,  waives  any  question  as  to  variance  be- 
tween the  allegata  and  probata. 

FORCIBLE  ENTRY  AND  DETAINER— Grounds  of  Action- 
Equitable  Relief — Color  of  Title — Necessity.  Where  two  claim- 
ants to  a  lot  by  virtue  of  the  Creek  agreement  of  March  1, 
1901  (Act  Cong.  March  1.  1901,  c.  676,  31  Stat.  861),  have  their 
rights  flnar.y  disposed  of  before  the  Secretary  of  the  Interior 
and  such  lot  has  been  finally  awarded  to  one  of  the  claimants, 
such  successful  claimant  then  and  there  becomes  entitled  to  the 
undisturbed  posse.sslon  of  such  lot  as  against  the  unsuccessful 
claimant,  and  bv  refusing  to  vacate  the  lot  and  continuing  to 
occupy  the  same  such  unsuccessful  claimant  becomes  a  trespass- 
er, and  his  possession  is  wrongful,  and  the  court  will  give  e^ecc 
to  the  decision  of  the  Secretary  of  the  Interior  In  a  forcible  en- 
try and  detainer  action. 

(a)  Whilst  the  unsuccessful  claimant  may  have  a  right  In  a 
court  of  equity  to  have  reviewed  the  decision  of  the  Secretary 
of  the  Interior,  where,  by  a  misconistruction  of  the  law  applied  to 
the  facts,  the  title  is  erroneously  awarded  to  the  wrong  claim- 
ant, yet  this  equitable  relief  cannot  be  had  in  a  forcible  entry 
and  detainer  action. 

(b)  The  unsuccessful  claimant,  as  a  settler  and  occupier  of  such 
lot,  is  without  color  of  title,  within  the  purview  of  section  5087, 
Wilson's  Rev.  &  Ann.  St.  1903  (chapter  67.  art.  13,  sec.  160,  Code 
Civ.  Proc.) 

(Syllabus  by  the  Court) 
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Error  from  TuUa  County  Court;  N,  J,  Oubser,  Judge. 

Action  by  Taylor  Shanks  against  Francis  R.  Brennan  and 
others.  Judgment  for  plaintiff,  and  defendants  bring  error. 
AflSrmed. 

On  the  25th  day  of  January,  1908,  there  was  lodged  an 
appeal  in  the  county  court  of  Tulsa  county,  state  of  Oklahoma, 
from  the  justice  of  the  peace  court  of  the  city  of  Tulsa,  G.  M. 
Litson,  justice  of  the  peace,  in  a  certain  forcible  entry  and  de- 
tainer action,  wherein  Taylor  Shanks,  the  defendant  in  error, 
was  plaintiflF,  and  John  Pinkston,  Francis  R.  Brennan,  and  T.  M. 
Stanclift,  the  plaintiffs  in  error,  were  defendants.  On  the  25th 
day  of  February,  1908,  the  action  was  tried  to  the  court  without 
the  intervention  of  a  jury,  and  on  request  the  court  made  a 
finding  of  facts,  in  words  and  figures  as  follows: 

"Said  Stanclift  and  said  Brennan  are  partners  doing  bus- 
iness under  the  firm  name  of  'Capital  Townsite  Company,'  and 
have  been  for  nearly  nine  years  last  past.  That  in  March,  1899, 
Eliza  M.  Baysinger  was  a  widow,  and  had  been  for  a  number  of 
years  immediately  prior  thefreto.  That  in  March,  1899,  said 
Baysinger  was  a  duly  enrolled  and  recognized  citizen  by  blood  of 
the  Creek  Tribe  of  Indians  in  the  Indian  Territory  and  resided 
therein  adjoining  what  is  now  the  town  of  Bixby,  Okla.  Tliat  in 
March,  1899,  said  Baysinger  executed  and  delivered  to  the  Cap- 
ital Townsite  Company,  which  was  then  composed  of  four  per- 
sons, two  of  whom  withdrew,  as  appears  by  an  indorsement  on 
said  deed  on  March  17,  1899,  her  deed  to  a  large  part  of  the  land 
which  was  in  the  months  of  January  and  j^'ebruary,  1902,  sur- 
veyed and  platted  by  the  United  States  townsite  surveyors  un- 
der the  authority  of  the  Creek  agreement,  approved  March  1, 
1901,  subject  to  the  rights  of  the  Creek  Nation  therein,  and  all 
the  improvements  thereon,  and  which  deed,  with  the  indorse- 
ments thereon  is  as  follows: 

"  'Fry,  I.  T.,  March  15,  1899.  For  one  dollar  cash  in  hand 
paid  me  by  Capital  Townsite  Company,  receipt  whereof  is  hereby 
acknowledged,  and  also  twenty  per  cent,  of  all  proceeds  received 
from  the  sale  of  all  lots  sold  hereafter  as  collected,  provided  that 
said  company  shall  not  give  away  to  any  member  of  the  townsite 
company  more  than  one  resident  block    and  one    fifty-foot    bus- 
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iness  lot,  and  for  other  good  and  valuable  considerations,  I,  E. 
M.  Baysinger,  hereby  grant,  bargain,  sell  and  convey,  to  Capital 
Townsite  Company  possession  and  right  of  occupancy  of  all  the 
west  half  of  section  twenty-four,  township  seventeen  north,  range 
thirteen  east  of  the  Indian  Meridian  in  the  Creek  Nation,  Indian 
Territory,  except  the  part  inclosed  by  the  John  Barber  fence  and 
other  reserves  hereinafter  specified,  subject  to  the  rights  of  the 
Creek  Nation  therein  and  all  the  improvements  thereon,  which 
said  lands  I  have  segregated  from  the  lands  of  the  Creek  Nation 
for  a  townsite.  I  hereby  reserve  and  do  not  sell  any  houses  there- 
on, and  keep  one  block  for  each  of  my  two  residences  and  upon 
which  they  are  situated  to  be  taken  in  conformity  with  the  plat 
of  said  townsite  and  one  fifty-foot  business  lot  to  be  selected  by 
me  at  the  same  time  as  company  members  select  theirs.  It  is 
hereby  expressly  understood  and  agreed  that  no  part  of  said  sec- 
tion now  broke  and  in  cultivation  by  my  tenants  shall  be  dis- 
turbed by  said  townsite  company,  or  their  assigns  until  January 
1,  1900,  unless  by  the  consent  of  the  tenant  cultivating  the  land 
and  myself  and  upon  paying  me  my  unpaid  share  of  the  rent 
upon  the  land  taken  and  paying  the  tenant  tending  the  crop  for 
the  damages  he  may  claim  and  upon  erecting  a  good  fence 
around  the  unfenced  part  of  the  land  so  taken  from,  said  fence  to 
be  satisfactory  to  the  tenant  who  is  the  owner  of  the  crop  and 
that  I  reserve  the  right  to  collect  all  unpaid  rents  for  this  season 
upon  such  cultivated  land.  Said  townsite  company  is  composed 
of  T.  M.  Stanclift,  F.  R.  Brennan,  J.  A.  Friend  and  Mr.  Robbins 
(the  Tulsa  real  estate  man).  This  conveyance  is  made  to  them 
for  personal  merit  and  should  one,  or  more,  die,  decline  or  dis- 
continue to  take  an  active  part  in  the  affairs  of  said  company, 
then,  in  that  event,  the  interest  of  such  person  so  dying,  declin- 
ing or  discontinuing  to  take  such  active  part  shall  revert  back  to 
and  become  vested  in  the  remaining  members.  A  majority  of 
the  townsite  company  may  transact  any  and  all  townsite  business. 
This  conveyance  shall  not  take  effect  and  be  in  force  until  said 
company  shall  do  some  act  of  possession  upon  said  land.  [Signed! 
Eliza  M.  Baysinger.  [Seal]  Witnesses:  [Signed]  Wm.  Mc- 
Bride.  [Signed]  Minnie  G.  Wilbanks.  [50  cent  revenue  stamp, 
canceled.]^ 

"Indorsements  on  back: 

"  'Tulsa,  I.  T.,  March  17,  1899.  We,  J.  A.  Friend  and  C. 
H.  Robbins,  hereby  decline  to  act  and  convey  all  our  right,  title 
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and  interest  herein  to  the  remaining  members  of  Capital  Town- 
site  Company.  [Signed]  J.  A.  Friend.  [Signed]  C.  H.  Rob- 
bins.' 

^^*Indian  Territory,  Northern  District — ss. :  Be  it  remem- 
bered, that  on  the  5th  day  of  February,  1902,  before  me,  W.  T. 
Reedy,  a  notary  public  in  and  for  the  district  aforesaid,  person- 
ally appeared  Minnie  G.  MlcKim  {nee  Wilbanks),  one  of  the 
subscribing  witnesses  to  the  foregoing  deed,  to  me  personally  well 
known,  who,  being  by  me  first  duly  sworn,  on  her  oath  states  that 
she  saw  Eliza  M.  Baysinger,  grantor  in  said  deed,  subscribe  said 
deed  on  the  day  of  its  date  for  the  uses,  purposes  and  considera- 
tion therein  expressed,  and  that  she  and  Wm.  McBride,  the  other 
subscribing  witness,  subscribed  the  same  as  attesting  witnesses,  at 
the  request  of  said  grantor,  that  said  Eliza  M.  Baysinger  was 
then  a  widow,  and  that  afliant  was  then  single,  and  her  name 
was  Minnie  6.  Wilbanks,  and  that  she  has  since  married  R.  A 
McKim.  In  testimony  whereof,  I  have  hereunto  set  my  hand 
and  notarial  seal  at  the  district  aforesaid  this  5th  day  of  Febru- 
ary, 1902.  [Signed]  W.  T.  Reedy,  Notary  Public.  [Notarv 
Seal.]' 

"'Northern  District,  Indian  Territory.  Filed  Feb.  8,  1902, 
2  p.  m.,  for  record.  Recorded  Book  S.  page  327.  Chas.  A. 
Davidson,  Clerk  TJ.  S.  Courts.  United  States  of  American,  In- 
dian Territory,  Northern  District — ss. :  Certificate  of  Record.  I, 
Charles  A.  Davidson,  clerk  of  the  United  States  court  and  ex 
officio  recorder  in  and  for  the  Northern  district  of  the  Indian 
Territory,  do  hereby  certify  that  the  instrument  hereto  attached 
was  filed  for  record  in  my  office  on  the  8th  day  of  February,  1902, 
at  2  p.  m.,  and  duly  recorded  in  Book  S,  page  327.  Witness  my 
hand  and  seal  of  said  court  at  Muskogee,  in  said  territory,  this 
17th  day  of  February,  1902.  [Signed]  Charles  A.  Davidson, 
Clerk  and  Ex  Officio  Recorder,  By  [Signed]  R.  D.  Owen,  Deputy. 
[Seal  of  U.  S.  Court  at  Muskogee.]' 

"Said  deed  covered  the  lot  in  controversy.  That  after  the 
Capital  Townsite  Company  procured  said  deed  from  Baysinger, 
beginning  prior  to  March  25,  1899,  it  publicly  claimed  the  right 
of  possession  to  the  lands  covered  by  said  deed  and  cut  away 
brush  and  surveyed  and  platted  streets,  lots,  and  blocks,  and  sold 
rights  of  occupancy  to  numerous  lots  to  various  persons,  and  it 
was  publicly  understood  throughout  that  commimity,  and  by 
plaintiff  and  those  from  whom  plaintiff  obtained  possession  of  the 
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lot  in  controversy,  that  said  Capital  Townsite  Company  claimed 
the  right  to  the  possession  of  the  lot  in  controversy  at  all  times 
since  the  delivery  of  said  Baysinger  deed  to  them  in  March,  1899, 
as  aforesaid.  The  Capital  Townsite  Company  erected  buildings 
on  several  lots  in  said  town,  but  none  on  the  lot  in  controversy. 
In  March,  1899,  before  executing  her  said  conveyance  to  Capital 
Townsite  Company,  Baysinger  agreed  with  them  that  the  land 
covered  by  her  said  deed  should  be  townsite  land,  and  selected 
160  acres  of  land  around  said  town  for  herself  and  each  of  her 
minor  children  (she  being  a  widow),  and  agreed  with  them  that 
she  would  not  and  did  not  select  any  part  of  said  town  land  for 
the  allotments  of  herself  or  any  of  her  minor  children.  At  the 
time  of  executing  her  said  deed,  Baysinger  was,  and  had  been 
for  several  years  immediately  prior  thereto,  in  the  possession  of 
said  town  land  and  said  allotment  land  and  had  large  imrove- 
ments  on  said  lands.  Said  Capital  Townsite  Company  have  at 
all  times  considered,  handled,  and  treated  said  property  as  town- 
site  property.  The  Capital  Townsite  Company  and  their  grantor, 
Baysinger,  were  the  direct  cause  of  the  starting  of  said  town  of 
Bixby,  and  it  was  entirely  due  to  the  work,  energy,  time,  money, 
and  ability  used  and  expended  by  said  Timothy  M.  Stanclift  and 
Francis  R.  Brennan  as  said  Capital  Townsite  Company  and  their 
grantees  that  said  town  continued  to  exist  and  prosper  after  it 
was  started  in  March,  1899.  Since  within  a  month  of  the  time 
paid  town  was  started,  the  United  States  government  and  the 
Creek  tribal  government  have  been  at  all  times  informed  and 
acquainted  with  the  acts  of  said  Capital  Townsite  Company,  their 
grantor  and  their  grantees,  in  founding  and  upbuilding  said  town, 
and  have  never  at  any  time  expressed  disapproval  thereof.  Said 
town  has  been  a  very  great  convenience  to  the  community  in 
which  it  is  situated  in  furnishing  and  supplying  all  those  neces- 
sities and  conveniences  which  were  before  lacking  in  the  way  of 
post  oflRce,  schools,  doctors,  medicines,  hotels,  stores,  and  so  forth. 
At  the  time  said  town  of  Bixby  was  recognized  as  a  town  by  the 
Secretary  of  the  Interior,  under  the  provisions  of  section  10  of 
said  Creek  agreement,  no  one  disputed  the  rights  of  said  Capital 
Townsite  Company  and  their  numerous  grantees  in  and  to  the 
lots  and  lands  in  said  town.  The  town  of  Bixby  is  not,  and 
never  has  been  a  government  townsite  in  any  other  sense  than 
that  it  has  been  surveyed  and  treated  as  coming  within  the  town- 
site  provisions  of  the  Creek  agreement.     At  the  time  the  town 
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of  Bixby  was  started  in  March,  1899,  the  plaintiff  resided  in  the 
Creek  Nation,  Ind.  T.,  about  a  mile  and  a  half  from  said  town, 
and  has  resided  near,  but  not  in,  said  town  ever  since  then.  On 
December  83,  1901,  the  lot  in  controversy  was  forcibly  taken 
from  the  possession  of  the  Capital  Townsite  Company  by  29  men. 
In  Januarj',  1902,  the  Capital  Townsite  Company  brought  forci- 
ble entry  and  detainer  suit  No.  4,553  in  the  United  States  court 
at  Muskogee,  Ind.  T.,  against  said  29  men.  In  February,  1902, 
said  29  men  turned  the  possession  of  the  lot  in  controversy  over 
to  the  plaintiff,  who  kept  possession  of  it  continuously  until  July 
10,  1903,  when  the  Capital  Townsite  Company  was  restored  to  the 
possession  of  said  lot  and  the  improvements  thereon  by  the  United 
States  marshal  under  a  writ  of  restitution  issued  upon  the  judg- 
ment rendered  in  said  case  No.  4,553  in  May,  1903.  The  Capital 
Townsite  Company  have  been  in  possession  of  the  lot  in  contro- 
versy either  in  person  or  by  their  tenants  continuously  from  July 
10,  1903,  to  the  present  time.  The  Jot  in  controversy  was  offi- 
cially appraised  by  the  Creek  townsite  commission  on  May  23, 
1902,  at  which  time  the  building  described  in  plaintiff's  complaint 
was  then  upon  said  lot  and  was  appraised  by  said  commission  as 
being  a  permanent  improvement  within  the  meaning  of  the  Creek 
agreement  and  of  the  value  of  $75,  and  the  lot  was  appraised  by 
said  commission  at  $140  exclusive  of  improvements. 

"Under  the  rules  and  practice  of  the  Department  of  the  In- 
terior the  status  of  the  lot  in  controversy  was  fixed  for  the  pur- 
pose of  the  townsite  provisions  of  the  Creek  agreement  on  May 
23,  1902,  the  day  it  was  appraised,  and  the  rights  of  the  claim- 
ants are  determined  as  of  that  date.  The  plaintiff  erected  the 
building  on  the  lot  which  the  Creek  townsite  commission  ap- 
praised on  the  lot  as  aforesaid.  The  defendants  Francis  R.  Bren- 
nan and  Timothy  M.  Stanclift  were  forcibly  kept  out  of  posses- 
sion of  said  lot  and  from  improving  said  lot,  which  they  were 
ready,  able,  and  willing  to  do  before  said  lot  was  appraised  on 
May  23,  1902,  as  aforesaid,  by  the  plaintiff  and  the  other  29  men 
from  whom  plaintiff  obtained  possession  of  said  lot.  The  plain- 
tiff and  the  defendants  Stanclift  and  Brennan.  as  the  Capital 
Townsite  Company,  made  application  to  purchase  said  lot  to  the 
Creek  townsite  commission  under  the  provisions  of  section  11 
of  the  Creek  agreement,  and  said  commission  scheduled  said  lot 
as  ^contested.'  The  plaintiff's  claim  was  based  on  the  building 
erected  on  said  lot  as  aforesaid.     The  claims  of  said   Stanclift 
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and  Brennan,  as  the  Capital  Townsite  Company,  were  based  on 
said  Baysinger  deed  as  conveying  to  them  a  right  of  occupancy 
of  said  lot  within  the  meaning  of  the  townsite  provisions  of  the 
Creek  agreement,  on  prior  actual  possession  of  this  lot,  on  the 
ownership  of  the  building  erected  by  plaintiff  as  being  a  perma- 
nent improvement  on  the  lot  and  a  part  thereof  and,  in  law,  the 
property  of  defendants  under  the  circumstances  under  which  it 
was  erected,  and  on  the  further  fact  that,  the  defendants  Stan- 
clift  and  Brennan  having  been  forcibly  kept  from  improving  the 
lot,  their  failure  to  improve  it  could  not  be  set  up  by  plaintiff 
to  defeat  their  right  to  purchase  the  lot  under  the  provisions  of 
the  Creek  agreement,  and  on  the  still  further  fact  that  the  right- 
ful possession  required  by  said  section  11  could  not  be  initiated 
by  forcible  entry  on  said  lot,  and  that  the  Capital  Townsite  Com- 
pany had  to  obtain  said  Baysinger  deed  in  order  to  initiate  peace- 
able entry  on  said  lot. 

^^The  contest  over  the  lot  in  controversy  was  tried  by  the 
Department  of  the  Interior,  and  in  May,  1907,  a  final  decision 
was  rendered  in  said  contest  by  the  Secretary  of  the  Interior  upon 
facts  foimd  as  stated  herein  in  favor  of  Taylor  Shanks,  the  plain- 
tiff and  against  Stanclift  and  Brennan  partners  under  the 
firm  name  and  style  of  Capital  Townsite  Company';  the  lan- 
guage of  the  secretary's  decision  being  as  follows:  'When 
the  contestants  undertook  to  take  possession  of  all  of  that 
portion  of  the  Creek  Xation  which  is  now  embraced  in  thp 
townsite  of  Bixby,  they  were  intruders  and  had  no  right  in 
and  to  any  portion  of  the  property.  They  did  not  have  the  right 
of  occupany  and  were  not  in  rightful  possession  of  the  lot  in 
question  at  the  time  the  improvements  were  placed  on  the  lot  by 
the  contestee  and  are  not  entitled  to  have  it  scheduled  to  them 
under  any  of  the  sections  of  the  agreement  with  the  Creek  Na- 
tion (Act  March  1,  1901,  31  Stat.  861),  rplfltive  to  townsites.' 
Before  the  admission  of  the  state  of  Oklahoma  into  the  Union, 
plaintiff  made  a  10  per  cent,  payment  upon  one-half  of  the  ap- 
praised value  of  said  lot,  or  $7,  to  the  United  States  Indian  agent, 
Union  Agency,  and  since  then  plaintiff  has  made  to  said  agent 
an  additional  pajrment  of  15  per  cent.,  or  $10.50,  thereon.  No 
patent  to  said  lot  has  been  issued  by  the  Creek  Nation.  The  de- 
fendant Stanclift  and  Brennan  have  been  at  all  times,  and  are, 
able,  ready,  and  willing  to  make  all  payments  to  the  Creek  Na- 
tion or  the  United   States  Indian  agent  for  the  benefit  of  the 


Digitized  by  CjOOQIC 


570      SUPREME  COURT  OF  OKLAHOMA. 

Brennan  et  al.  v.  Shanks. 

Creek  Nation,  required  by  the  towneite  provisions  of  the  Creek 
agreement  or  any  law  upon  said  lot.  The  defendant  John  Pinks- 
ton  is  a  tenant  upon  said  premises  of  the  Capital  TovTisite  Com- 
pany under  a  written  rental  contract  with  them  made  July  8, 
1907,  and  which  expired  by  limitation  November  8,  1907.  Said 
Pinkston  refuses  to  surrender  possession  of  said  premises  to  the 
Capital  Townsite  Company,  denies  their  title  thereto,  and  claims 
that  plaintiii  is  the  owner  of  said  premises  and  entitled  to  the 
rent  thereof.  The  facts  in  regard  to  said  premises  were  the  same 
at  the  time  this  suit  was  commenced  as  they  were  at  the  time 
of  the  admission  of  the  state  of  Oklahoma  into  the  Union,  with 
the  exception  of  said  15  per  cent,  payment  bv  plaintiff  on  said 
lot.** 

Whereupon  the  court  held  that,  as  a  matter  of  law.  the  facts 
as  found  did  not  constitute  a  defense  to  said  action,  and  that  the 
defendants  Francis  R.  Brennan  and  T.  M.  Stanclift  were  guilty 
of  an  unlawful  and  forcible  detainer  of  said  lot  2  in  block  15  in 
the  town  of  Bixby;  the  appeal  as  to  John  Pinkston  being  dis- 
missed for  failure  to  prosecute.  Judgment  was  thereupon  ren- 
dered against  the  plaintiffs  in  error  Francis  R.  Brennan  and  T. 
M.  Stanclift.  An  appeal  was  prosecuted  by  petition  in  error,  and 
is  now  here  properly  for  determination. 

F.  R.  Brennan,  for  plaintiflfe  in  error. 

Biddison,  Camphell  &  Eagleton,  for  defendant  in  error. 

Williams,  J.  (after  stating  the  facts  as  above).  The  only 
question  involved  relative  to  the  lot  in  controversy  is  the  right  of 
possession  thereto.  The  lot  is  a  part  of  the  townsite  of  Bixby, 
which  was  laid  off  in  accordance  with  the  provisions  of  the  Creek 
agreement  of  May  23,  1902.  The  defendant  in  error  made  ap- 
plication to  the  Creek  townsite  commission  to  have  said  lot 
scheduled  and  patented  to  him  by  virtue  of  his  improvements 
thereon.  At  the  same  time  the  plaintiffs  in  error  made  like  ap- 
plication to  said  commission,  and  at  that  time  said  lot  was  sche- 
duled as  "contested."  The  contest  over  said  lot  was  tried  by  the 
Department  of  the  Interior,  and  on  May  7,  1907,  a  final  decision 
rendered  in  favor  of  Taylor  Shanks,    the    defendant    in    error. 
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against  the  plaintiffs  in  error.  The  defendant  in  error  has  made 
all  payments  on  said  lot  to  the  United  States  Indian  agent  in 
accordance  with  the  regulation  of  the  Interior  Department  and 
the  provisions  of  the  Creek  treaty. 

The  jurisdiction  of  the  Interior  Department  over  the  allot- 
ment of  the  Indian  lands,  and  the  segregation  of  townsites  and 
the  laying  out  and  platting  the  same,  and  determining  to  whom 
the  lots  should  be  scheduled,  is  exclusive,  subject  to  the  right, 
after  the  title  has  beendive^^cd  out  of  the  Indian  Tribe,  to  have 
same  reviewed  in  a  proper  action  by  the  courts.  Wallace  v. 
Adams,  143  Fed.  721,  74  C.  C.  A.  540;  Leak  v.  Joslin,  20  Okla.  (1 
State)  200,  94  Pac.  518;  Untied  States  et  ah  v.  Citizens'  Trad- 
ing Co.,  19  Okla.  585,  93  Pac.  448. 

In  the  case  of  Brown  v.  Hartshorn,  12  Okla.  123,  69  Pac. 
1049,  the  court  said: 

"The  only  issue  the  court  could  determine  in  this  case  was 
whether  the  plaintiff  Hartshorn,  was  entitled  to  the  possession 
of  the  land  in  controversy  at  the  time  of  bringing  his  action,  and 
whether  the  defendant.  Brown,  forcibly  kept  him  out  of  posses- 
sion. It  was  admitted  that  Hartshorn  had  the  homestead  entry, 
that  the  Land  Department  had  finally  disposed  of  the  contest  be- 
fore its  tribunals,  and  that  Brown  was  forcibly  withholding  from 
Hartshorn  the  possession  of  about  five  acres  of  the  tract  in  dis- 
pute. Under  these  facts  we  think  the  court  committed  no  error 
in  rendering  judgment  of  restitution.  This  court  has  repeatedly 
held  that  where  two  parties  have  been  claimants  to  a  tract  of 
public  land,  and  the  adverse  claims  have  been  finally  disposed  of 
in  the  Land  Department,  and  the  successful  claimant  has  been 
permitted  to  make  homestead  entry,  such  entryman  then  be- 
comes entitled  to  the  undisturbed  possession  of  the  tract  as 
against  the  unsuccessful  claimant,  and  such  unsuccessful  claim- 
ant, by  refusing  to  vacate  the  land,  and  continuing  to  occupy  the 
same,  becomes  a  trespasser,  and  his  possession  is  wrongful,  and 
the  courts  will  give  effect  to  the  decisions  of  the  Land  Depart- 
ment, so  long  as  title  is  in  the  United  States.  Woodruff  v.  Wal- 
lace, 3  Okla.  355,  41  Pac.  357;  Reaves  v.  Oliver,  3  Okla.  62;  41 
Pac.  353;  Barnes  v.  Newton,  5  Okla.  428,  48  Pac.  190,  49  Pac. 
1074;  Cox  V.  Oarrett,  7  Okla.  375,  54  Pac.  546;  Calhoim  v.  Mc- 
Comack,  7  Okla.  347,  54  Pac.  493;  Glover  v.  SwaHz,  8  Okla. 


Digitized  by  CjOOQIC 


572  SUPREME   COURT   OF  OKLAHOMA. 

Brennan  et  al.  v.  Shanks. 

642,  58  Pac.  943 ;  McDonald  v,  Brady,  9  Okla.  660,  60  Pac.  509 ; 
Bamett  v,  Ruyle,  9  Okla.  635,  60  Pac.  243w  We  see  no  reason 
why  one  who  has  been  determined  by  the  proper  tribunal  right- 
fully entitled  to  the  possession  of  a  tract  of  public  land  should 
be  forcibly  kept,  out  of  possession  by  one  who  proposes  at  some 
future  time  to  wage  a  suit  against  him  to  determine  the  correct- 
ness of  such  determination.  Forcible  detainer  was  the  proper 
remedy  in  this  action  to  determine  the  right  to  immediate  pos- 
session. Nothing  else  was  involved,  and  no  other  question  could 
be  determined.  The  answer  and  tTie  evidence  offered  in  support 
of  the  answer  attempted  to  put  in  issue  and  have  determined  the 
right  to  the  title,  which  could  not  be  done  in  a  purely  posses- 
sory action.^' 

In  the  case  of  McQuiston  v.  Walton,  12  Okla.  131,  69  Pac. 
1048,  the  court  said: 

"The  defendant  below,  McQuiston,  admits  that  he  and  plain- 
tiff were  both  claimantjs  before  the  Land  Department  for  the 
same  tract  of  land,  and  that  their  claims  have  been  finally  de- 
termined in  the  Land  Department  in  favor  of  Walton,  and  that 
the  title  is  yet  in  the  United  States;  but  he  alleges  that  the  of- 
ficers of  the  Land  Department  misapplied  the  land,  and  that  he 
is  entitled  to  acquire  title  to  the  land,  and  intends  bringing  his 
action  in  a  court  of  equity  to  declare  the  patentee  a  trustee  for 
him,  and  establish  a  resulting  trust  as  soon  as  Walton  shall  make 
final  proof  and  acquire  the  legal  title.  The  question  of  title 
cannot  be  tried  in  this  action,  nor  can  the  courts  deal  with  the 
question  of  title  as  between  adverse  claimants  so  long  as  the  fee 
rests  in  the  United  States.  Under  the  homestead  laws  of  the 
United  States,  the  homestead  entryman  is  entitled  to  the  exclu- 
sive possession  of  the  land  as  against  a  claimant  whose  rights 
have  been  adversely  and  finally  determined  by  the  officers  of  the 
Land  Department.  It  is  the  duty  of  the  courts  to  give  effect  to 
the  decision^  of  the  officfers  of  the  Land  Department  of 
the  United  States,  and  protect  the  possessory  rights  of  those 
who  have  been  determined  to  be  entitled  to  the  same.  If 
the  laws  works  a  hardship  or  results  in  a  loss  of  the  pros- 
pective rights  of  any  claimant,  then  such  condition  is  a 
proper  subject  for  legislation,  and  not  for  judicial  cognizance." 

In  the  case  at  bar  the  contest  rights  to  such  land,  as  between 
the  claimants,  have  been  finally  determined  by  the  Land  Depart- 
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ment,  rather  the  Department  of  the  Interior,  and  it  is  the  duty 
of  the  courts  to  protect  this  possession. 

The  plaintiffs  in  error  insist  that  the  declaration  of  the 
bill  of  particulars  of  the  defendant  in  error,  which  declares: 

"That  he  is  the  owner  of  and  entitled  to  the  possession  of 
lot  2,  in  block  No.  15,  in  the  town  of  Bixby,  and  the  one-room 
residence  thereon;  that  prior  to  November  25,  1907,  the  defend- 
ants made  an  unlawful  and  forcible  entry  upon  said  premises  and 
detained  the  possession  thereof  from  the  plaintiff  unlawfully  and 
by  force  of  arms;  that  on  the  25th  day  of  November,  1907,  no- 
tice was  served  on  said  defendants  to  vacate,"  etc. — 
is  such  a  variance  from  the  facts  as  proved  that  the  plaintiff  for 
that  reason  was  not  entitled  to  prevail  in  the  nisi  prius  court.  But 
the  record  recites  that: 

"It  is  hereby  agreed  by  and  between  the  parties  in  open 
court  that  the  plaintiff  in  this  case  is  entitled  to  recover,  unless 
the  facts  stated  in  Exhibit  A  (which  are  set  out  in  the  statement 
of  facts)  constitute  a  defense.  These  facts  defendant  offers  to 
prove  as  a  defense,  and  plaintiff  objects  for  the  reason  that  same 
are  irrelevant  and  immaterial  and  do  not  constitute  a  defense, 
and  it  is  agreed  that,  if  the  court  holds  that  these  facts  constitute 
a  defense,  then  they  are  to  be  considered  as  proven,  and  the 
defendants  entitled  to  recover,  and  that  there  is  no  objection  as 
to  the  form  or  wording  in  which  Exhibit  A  is  drawn,  or  in  the 
form  in  which  the  facts  stated  therein  are  tendered  as  evidence, 
that,  if  any  fact  stated  is  irrelevant  or  immaterial,  it  shall  not 
be  held  to  preclude  the  consideration  by  the  court  of  so  much 
of  the  facts  therein  stated  as  the  court  shall  find  relevant  end 
material,  and  the  coui-t  shall  note  what  parts,  if  any,  of  such 
statement,  are  not  considered  by  the  court  in  making  its  findings 
of  fact  and  conclusions  of  law  in  this  case,  and  that  the  de- 
fendants except  to  thi'  action  of  the  court  in  excludi::g  each  and 
evoiy  part  of  said  statement.     *     *     *  ^' 

It  seems  by  this  agreement  that  plaintiffs  in  error  are  pre- 
cluded from  raising  any  objection  to  any  variance  between  the 
allegata  and  probata. 

The  Supreme  Court  of  the  territory  of  Oklahoma  has  uni- 
formly held  that  where  two  parties  have  been  claimants  to  a 
tract  of  public  land,  and  their  claims  have  been  finally  disposed 
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of  in  the  Land  Department,  and  the  successful  claimant  has  been 
permitted  to  make  homestead  entry,  such  entr^man  then,  and 
there  becomes  entitled  to  the  undisturbed  possession  of  the  tract 
as  against  the  unsuccessful  contestant  and  that  unsuccess- 
ful contestant,  by  refusing  to  vacate  the  land  and  con- 
tinuing to  occupy  the  same,  becomes  a  trespasser,  and  his 
possession  is  wrongful,  and  the  courts  will  give  effect  to 
the  decision  of  the  Land  Department  so  long  as  the  title  is  in  the 
United  States.  Woodruff  v.  Wallace,  3  Okla.  355,  41  Pac.  357; 
Reaves  v,  Oliver ,  3  Okla.  62,  41  Pac.  353;  Barnes  v.  Newton,  5 
Okla.  428,  48  Pac.  190;  Cox  v.  Garrett,  7  Okla.  375,  54  Pac.  546; 
Calhoun  v.  McCornack,  7  Okla.  347,  54  Pac.  493;  Olover  v. 
Swartz,  8  Okla.  642,  58  Pac.  943;  McDonald  v,  Brady,  9  Okla. 
660,  60  Pac.  509;  Barneft  v.  Ruyle,  9  Okla.  635,  60  Pac.  243; 
Cope  V,  Braden,  11  Okla.  291,  67  Pac.  476;  Brown  v.  Hartshorn, 
12  Okla.  123,  69  Pac.  1049;  McQuiston  v.  Walton,  12  Okla.  131, 
69  Pac.  1048;  Bilyeu  et  ux.  v.  Pilcher,  16  Okla.  228.  83  Pac.  546. 

Such  an  action  clearly  comes  under  the  provisions  of  sec- 
tion 5087,  Wilson's  Rev.  &  Ann.  St.  1903  (chapter  67,  art.  13, 
§  160,  Code  Civ.  Proc),  wherein  it  is  provided  that  forcible  de- 
tainer may  be  maintained  by  the  owner  of  premises  against  a 
settler  or  occupier  thereof  without  color  of  title;  the  complain- 
ant having  the  right  of  possession.  In  this  case,  by  virtue  of  the 
final  decision  of  the  Secretary  of  the  Interior,  the  defendant  in 
error.  Shanks,  was  the  owner  of  said  lot  and  entitled  to  the  pos- 
session thereof  against  the  plaintiffs  in  error,  who  would  be 
termed  such  "settlers"  or  "occupiers,"  unless  they  occupied  same 
under  color  of  title.  They  insist  that  they  have  a  right  in  a  court 
of  equity  to  have  reviewed  the  decision  of  the  Secretary  of  the  In- 
terior, whereby  a  misconstruction  of  the  law  is  applied  to  the 
facts,  and  he  awarded  the  title  to  the  lots  to  the  wrong  party; 
but  this  contention  will  not  avail  in  a  forcible  detainer  action. 
The  right  to  prosecute  such  a  claim  in  a  court  of  equity  does 
not  constitute  color  of  title. 

In  the  case  of  Dysart  et  al.  v.  Enslow,  7  Okla.  386,  54  Pac. 
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550,  it  was  held:  That  an  action  of  forcible  entry  and  detainer 
could  not  involve  the  exercise  of  equitable  jurisdiction;  that 
where  the  defendant  pleads  a  special  defense  in  his  answer,  al- 
leging that  the  plaintiffs  right  of  possession  is  based  upon  a 
certain  instrument,  denominated  a  "trust  deed,"  executed  by  the 
defendant  to  the  plaintiff,  and  as  a  defense  to  such  action  the 
defendant  avers  that  such  instrument  is  void  because  the  plain- 
tiff had  made  certain  false  and  fraudulent  representations  in  pro- 
curing said  deed,  the  equitable  powers  and  jurisdiction  of  the 
court  cannot  be  invoked  for  the  purpose  of  determining  the  title 
to  the  land  in  controversy,  or  to  annul  or  cancel  the  so-called 
trust  deed;  and  that  testimony  offered  by  the  defendant  to  show 
that  such  deed  was  obtained  by  means  of  fraudulent  representa- 
tions was  not  competent  in  such  an  action. 

Also,  in  the  case  of  Cope  v.  Braden,  11  Okla.  291,  67  Pac. 
476,  it  is  said: 

"This  court  has  repeatedly  held  that  an  action  for  forcible 
entry  and  detainer  is  purely  a  proceeding  at  law,  and  does  not 
and  cannot  involve  the  exercise  of  equitable  jurisdiction.  The 
right  of  possession  is  the  only  question  involved." 

Such  is -also  the  uniform  holding  of  the  courts  of  Nebraska 
and  Ohio,  which  states  have  the  same  statutes  as  Oklahoma.  Rail- 
road Co.  V.  Skupa,  16  Neb.  341,  20  N.  W.  393 ;  Bowers  v.  Pome- 
roy  et  ah,  21  Ohio  St.  184;  Brennan  v.  Cist,  9  Ohio  S.  &  C.  P. 
Dec.  18,  6  Ohio  N-  P.  1 ;  Schmidt  v.  Schmidt,  13  Ohio  S.  &  C.  P. 
Dec.  666;  10  Ohio  N.  P.  177;  Worden  v,  Klag.  6  0.  C.  D.  359, 
13  Ohio  Cir.  Ct.  R.  627. 

In  the  case  of  Black  v,  Jackson,  177  U.  S.  362,  20  Sup.  Ct. 
653,  44  L.  Ed.  806  (Black  v.  Jacksm,  6  Okla.  751,  52  Pac.  406), 
the  Supreme  Court  of  the  United  States  said: 

"And  ^e  cannot  find  that  that  court  has  in  any  case  with- 
drawn or  qualified  the  ruling  that  an  entryman,  out  of  posses- 
sion and  having  a  decision  by  the  land  oifice  in  his  favor,  may 
proceed  against  his  adversary  in  possession  by  an  action  in  forci- 
ble retainer,  and  thus  obtain  possession  without  resorting  to 
the  extraordinary  remedies  used  by  courts  of  equity.     According 
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to  the  decision  of  that  court.  Black,  as  between  himself  and  his 
successful  adversary,  was  in  possession  without  color  of  title. 
Now,  by  the  statutes  of  the  territory,  in  the  article  relating  to 
forcible  entry  and  detainer,  if  it  be  found  that  lands  and  tene- 
ments, after  a  lawful  entry,  *are  held  unlawfully,'  then  the  jus- 
tice ^shall  cause  the  party  complaining  to  have  restitution 
thereof,'  and  it  is  provided  that  proceedings  under  that  article  may 
be  had  in  all  cases  Vhere  the  defendant  is  a  settler  or  occupier 
of  lands  and  tenements,  without  color  of  title,  and  to  which  the 
complainant  has  the  right  of  possession/" 

Failing  to  find  any  reversible  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  aflSrmed. 

Dunn,  Hayes,  and  Turner,  JJ.,  concur;  Kane,  C.  J.,  not  par- 
ticipating. 


Combs  ei  al  v.  Millek. 

No.  208.     Opinion  FUed  July  13.  1909.     ' 

(103  Pac.   590.; 

BILLS  AND  NOTES— Illegal  Consideration — Poeeeteory  Rights  to  In- 
dian Lands.  In  an  action  on  a  promissory  note  dated  Septem- 
ber 17,  1903.  wherein  the  answer  sets  ud  as  a  defense  thai  the 
same  was  slven  for  the  right  of  possession  only  of  a  tract  of  land 
belon^rincr  in  common  to  the  Chickasaw  and  Choctaw  Tribes  of 
Indians,  on  which  plaintiff  was  a  trespasser,  that  he  was  at  that 
time  a  member  of  the  Choctaw  Tribe  of  Indians  and  was  holding 
more  land  in  his  possession  than  he  was  allowed  by  law.  and 
the  said  land  was  in  excess  of  his  share  of  allotable  land  and  of 
his  allotment,  and  that  he  was  holding  the  same  as  against  de- 
fendants who  were  menvbers  of  the  Choctaw  Tribe  of  Indians, 
states  a  good  defense,  and  it  is  error  to  sustain  a  demurrer 
thereto. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Choctaw  County;  D.  A,  Richardson, 

Judge, 
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Action  by  J.  H.  Miller  against  Ed  Combs  and  another.  Judg- 
ment for  plaintiff,  and  defendants  bring  error.  Reversed  ana 
remanded,  with  directions. 

/.  L.  Strange,  for  plaintiff  in  error,  citing:  McLaughlin  v. 
Ardmore  Loan  and  Trust  Co,,  21  Okla.  173 ;  FisJc  v.  Arnold  (Ind. 
T.)   104  S.  W.  824. 

B.  D,  Jordon,  for  defendant  in  error. 

Dunn,  J.  February  7,  1908,  J.  H.  Miller  filed  suit  against 
Ed  and  Sarah  Combs  to  recover  judgment  upon  a  promissory 
note  dated  September  17,  1903.  Defendant  filed  answer  as  fol- 
lows: 

"Defendants  state:  That  the  supposed  promissory  note 
herein  sued  on  in  the  petition  mentioned  was  for  the  payment 
of  the  right  to  possession  only  of  a  certain  tract  of  land,  lying 
and  being  in  the  Choctaw  Nation,  Indian  Territory,  more  partic- 
alarly  described  and  known  as  the  *Sim  Casey,^  or  the  old  ^im 
Colbert'  place;  the  same  being  located  about  two  miles  north  of 
Old  Goodland,  Choctaw  Nation,  Indian  Territory.  That,  at  the 
time  plaintiff  sold  defendants  the  right  to  possession  to  said  tract 
of  land,  the  plaintiff  had  no  right,  title,  or  interest  in  and  to  said 
tract  of  land  or  to  the  possession  thereof,  but  that  the  said  tract 
of  land  belonged  in  common  to  the  CMckasaw  and  Choctaw 
Tribes  of  Indians,  and  that  the  plaintiff  was  a  trespasser  on  the 
said  tract  of  land,  in  that  plaintiff,  being  a  citizen  of  the  Choc- 
taw Nation  and  a  member  of  the  Choctaw  Tribe  of  Indians  and 
entitled  to  his  pro  rata  allotment  of  lands,  he  at  that  time  held 
more  land  in  his  possession  than  he  was  by  law  allowed,  and  this 
particular  tract  of  land  was  in  excess  of  his  share  of  allottal,*lc 
land  and  of  his  allotment;  he  then  and  there  holding  the  same  in 
violation  of  the  law,  as  against  these  defendants,  who  are  also 
members  of  the  Choctaw  Tribe  of  Indians.'' 

To  this  a  demurrer  was  filed  by  counsel  for  plaintiff,  and 
sustained.  Judgment  was  rendered  in  favor  of  plaintiff,  and  mo- 
tion for  new  trial  filed,  overruled,  and  exception  saved,  and  the 
case  lodged  in  this  court  for  review  by  petition  in  error  and 
case-made. 

It  is  the  insistence  of  counsel  for  defendants  that  the  court 
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erred  in  sustaining  the  demurrer  to  defendants'  answer  above  set 
out.  In  our  judgment  this  position  is  well  taken.  The  principle 
involved  in  this  case  was  passed  upon  by  this  court  in  the  case 
of  McLaughlin  v.  Ardmore  Loan  &  Trust  Co,,  in  an  opinion  pre- 
pared by  Justice  Turner,  21  Okla.  173,  96  Pac.  779.  In  discuss- 
ing that  case,  which  was  likewise  predicated  upon  a  promissory 
note,  the  consideration  of  which  was  an  excess  holding  of  land 
belonging  to  the  Choctaw  Tribe  of  Indians,  Justice  Turner  said: 

"The  question  for  us  to  determine  is  whether  there  appears 
in  this  transaction  such  a  consideration  as  will  support  an  ex- 
press promise  to  pay.  By  virtue  of  the  terms  of  Act  Cong-  July 
1,  1902,  c.  1362,  §  19,  32  Stat.  643,  ratified  September  25,  1902, 
plaintifE  in  error  lost  the  right  of  possession  of  the  lands  at- 
tempted to  be  conveyed  to  defendant  in  error,  the  price  of  which 
furnished  the  consideration  of  the  note  sued  on.  By  that  act  such 
right  of  possession  went  back  into  the  tribe  by  operation  of  law. 
It  follows  that  at  the  time  of  this  transaction  the  payee  had  noth- 
ing in  these  lands  which  he  could  convey  to  a  citizen  of  the  Choc- 
taw Nation,  much  less  a  citizen  of  the  United  States,  or  to  a  cor- 
poration organized  under  its  laws,  such  as  is  defendant  in  error. 
Turner  v.  Gilliland,  4  Ind.  T.  606,  76  S.  W.  253;  Ikard  v.  Minter, 
4  Ind.  T.  214,  69  S.  W.  852;  Holford  v,  James,  4  Ind.  T.  636,  76 
S.  W.  263.^' 

The  answer  in  this  case  specifically  alleges :  That  the  tract  of 
land  belonged  in  common  to  the  Chickasaw  and  Choctaw  Tribes  of 
Indians,  and  the  plaintiff  was  a  trespasser  thereon;  that  he  was  a 
member  of  the  Choctaw  Tribe  of  Indians,  and  at  the  time  he 
sought  to  transfer  the  possession  of  the  tract  in  question  he  held 
more  land  in  his  possession  than  he  was  by  law  allowed;  and  that 
the  possession  of  the  tract  in  question  was  iUegal  and  forbidden 
by  law.  Sections  19  and  21,  c.  1362,  32  Stat.  643,  Act  July  1, 
1902. 

The  Supreme  Court  of  California,  in  the  case  of  Swanger  v, 
Mayherry,  59  Cal.  91,  cited  approvingly  and  quoted  from  in  the  case 
of  McLaughlin  v.  Ardmore  Loan  '£  Trust  Company,  supra,  said: 

"Being  an  act  forbidden  by  law,  a  contract  founded  upon  it 
is  invalid,  and  cannot  be  made  the  subject-matter  of  an  action. 
The  general  principle  is  well  established  that  a  contract  founded 
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on  an  illegal  consideration,  or  which  is  made  for  the  purpose  of 
furthering  any  matter  or  thing  prohibited  by  statute,  or  to  aid  or 
assist  any  party  therein,  is  void.  This  rule  applied  to  every  con- 
tract which  is  founded  on  a  transaction  malum  in  se,  or  which  is 
prohibited  by  statute,  on  the  ground  of  public  policy.  Ladda  v, 
Hawley,  57  Cal.  51;  Warren  v.  Manufacturers*  Ins.  Co.,  13  Pick. 
(Mass.)  621,  25  Am.  Dec.  341;  Holt  v.  Green,  73  Pa.  198,  13  Am. 
Rep.  737;  Woods  v.  Armstrong,  54  Ala.  150,  25  Am.  Rep.  671.^' 

The  judgment  of  the  trial  court  is,  accordingly,  reversed,  and 
the  case  remanded,  with  instructions  to  set  it  aside  and  grant 
defendants  a  new  trial  herein. 

Hayes,  Turner,  and  Williams,  J  J.,  concur;  Kane,  C.  J., 
absent  and  not  sitting. 


Bowls  v.  Oklahoma  City   et  ai. 

No.  81.     Opinion  Filed  July  18.  1909. 

(104   Pac.   902.) 

TAXATION — Real  Estate— Owner — Purchaser  in  Poeeettion.  A  vendee 
of  realty,  In  possession  under  an  executory  contract  of  sale  at 
the  date  of  the  assessment,  is  the  real  owner  for  the  purpose  of 
taxation,  and  that,  too,  whether  prior  to  said  sale  the  same  was 
subject  to  taxation  In  the  hands  of  his  vendor  or  not 

(Syllabus  bv  the  Court) 

Error  from  District  Court,  Oklahoma  County;  George  W,  Clark, 
^  Judge, 

Action  by  B.  L.  Bowls  against  the  city  of  Oklahoma  City  and 
others.  Judgment  for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

W.  A.  Smith  and  M.  Fulton,  for  plaintiff  in  error. 
James  8.  Twyford,  City  Atty.,  Edward  E.  Reardon,  Co.  Atty., 
and  Crane  &  Ready,  for  defendants  in  error. 
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Turner,  J.  From  an  order  of  the  district  court  of  Okla- 
homa county  entered  in  this  cause  on  January  27,  1908,  dissolv- 
ing a  temporary  injunction  theretofore  issued  herein  restraining 
the  city  of  Oklahoma  City  and  J.  S.  Alexander,  county  treasurer, 
and  Ed.  S.  Blackburn,  county  clerk,  and  their  successors  in  of- 
fice, defendants  in  error,  defendants  below,  from  levying  or 
attempting  to  levy  any  tax  either  general  or  special  against  lots 
19  and  20,  in  block  17,  MiUtary  addition  to  Oklahoma  City, 
Okla.  Ter.,  and  said  clerk  and  treasurer  from  spreading  the  same 
upon  the  records,  R.  L.  Bowls,  plaintiff  in  error,  plaintiff  below, 
brings  error  to  this  court,  and  avers  that  the  court  errs  in  dis- 
solving said  temporary  injunction,  because,  he  says,  that,  being  a 
^^conditional  owner^*  of  said  property,  said  taxes  were  not  prop- 
erly assessable  to  him. 

The  facts  disclose:  That  by  an  act  of  Congress  approved 
August  8,  1894  (Act  Aug.  8,  1894,  c.  237,  28  Stat.  264),  the 
United  States  granted  to  the  city  of  Oklahoma  City  in  trust  for 
the  use  and  benefit  of  its  free  schools  a  certain  tract  of  land  of 
which  said  lots  are  a  part  comprising  the  southwest  quarter  of 
section  34,  township  12  north  of  range  3  west,  in  the  territory  of 
Oklahoma,  which  said  act  provided,  after  making  certain  reser- 
vations, "that  said  city  shall  cause  the  remainder  of  said  reserva- 
tion hereby  granted  to  be  divided  into  lots  and  blocks  correspond- 
ing as  near  as  practicable  with  the  plat  of  said  city,''  and  pro- 
vided, further,  in  substance,  that  "when  sales  are  made  and  the 
purchase  money  all  paid  said  city  shall  execute  proper  deeds  to 
the  purchasers."  That  on  December  24,  1894,  plaintiff  and  the 
defendant  Oklahoma  City  entered  into  a  contract  of  sale  of  said 
lots,  whereby  said  city  agreed  to  sell  and  convey  ^  said  Bowls, 
his  heirs  and  assigns,  said  lots  as  shown  by  the  plat  then  on  file 
in  the  office  of  the  register  of  deeds  of  said  city,  in  consideration 
of  $25  cash  in  hand  paid,  and  the  further  payment  of  $32  on  or 
before  one  year  after  said  date,  and  the  further  sum  of  $75  on 
or  before  December  24,  1912,  with  interest  on  said  deferred 
payments,  provided,  among  other  things,  that  said  Bowls  pay  all 
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taxes  special  or  general  which  might  be  assessed  or  levied  against 
said  lots  when  the  same  became  due  and  payable.  That,  when 
said  sums  were  fully  paid  as  therein  provided,  said  city  agreed 
that  it  would  cause  to  be  executed,  acknowledged,  and  delivered 
to  said  Bowls,  his  legal  representative  or  assigns,  a  good  and 
sufficient  deed  in  fee  simple  to  said  lots.  That  thereupon  said 
Bowls  took  possession  of  said  lots  which  he  has  since  retained, 
and  is  not  in  default  in  any  of  said  payments.  That  said  lots 
were  duly  assessed  for  general  taxes  for  the  year  1904  in  the 
sum  of  $16.72,  which  at  the  time  of  the  filing  of  this  suit  had 
not  been  paid,  and  were  on  the  tax  list  of  the  county  which  were 
in  the  custody  of  said  J.  S.  Alexander,  treasurer,  who  was  threat- 
ening to  sell  said  lots  for  said  tax,  and  which  he  would  have 
done  but  for  the  restraining  order  issued  in  this  cause.  That 
said  lots  were  duly  assessed  in  the  year  1905  for  general  taxes  in 
the  sum  of  $16.34,  which  said  taxes  were  also  on  the  tax  list  and 
had  been  by  the  assessor  certified  to  said  Ed.  S.  Blackburn,  county 
clerk  of  Oklahoma  couniy,  which  at  the  time  of  this  restraining 
order  were  being  placed  on  the  tax  rolls  by  said  Blackburn, 
assessor,  preparatory  to  being  certified  to  said  county  treasurer 
for  collection.  That  a  special  tax  of  $81.68  had  also  been  levied 
against  said  lots  pursuant  to  an  ordinance  of  said  city  for  sewer 
improvements,  which,  at  the  time  this  suit  was  brought,  was  of 
record  in  the  clerk's  office  of  said  city  as  a  charge  against  said 
lots,  and  was  being  certified  by  said  clerk  to  the  county  clerk 
of  that  county  to  be  placed  on  the  assessment  rolls  and  tax  rolls 
for  collection,  and  that  said  sewer  was  constructed  and  said 
assessment  a  proper  apportion  against  said  lots. 

As  it  is  admitted  that,  if  said  property  is  properly  charge- 
able with  the  general,  it  is  with  the  special,  tax,  we  will  confine 
ourselves  to  the  inquiry  whether  the  holder  of  the  equitable  title 
to  land  is  regarded  in  law  as  the  "owner  thereof  under  Wil- 
son's Rev.  &  Ann.  St.  Okla.  1903,  §  5931,  and,  if  so,  whether  an 
assessment  of  a  general  tax  against  the  property  in  his  name  as 
such  owner  is  valid.     We  think  it  is,  and  that,  too,  independ- 
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ent  of  any  statute  or  the  express  stipulation    contained    in    the 
executory  contract  of  sale.    27  Am.  &  Eng.  Enc.  Law,  678,  says: 

"Assessments  in  the  name  of  a  person  as  owner,  who  holds 
the  equitable  title  to  property  and  is  in  possession  have  been 
generally  upheld  as  valid*';  citing  authorities. 

In  the  section  of  Wilson's  Rev.  &  Ann.  St.  1903,  supra,  it 
is  provided: 

''All  taxable  property,  real  and  personal,  shall  be  listed  and 
assessed  each  year  in  the  name  of  the  owner  thereof  on  the  first 
of  March  of  each  year.     *     *     ♦'' 

In  Anderson  v.  Harwood,  47  Mo.  App.  660,  the  governing 
statute  read: 

"Every  person  owning  or  holding  property  on  the  first  day 
of  June  *  ♦  ♦  ghall  be  liable  for  taxes  thereon  for  the  en- 
suing year.'' 

The  executory  contract  contained  no  obligation  on  the  part  of 
the  vendor  to  pay  the  taxes.    The  court  in  the  syllabus  said: 

"A  vendee  of  realty,  in  possession  under  a  contract  of  sale 
at  the  date  of  the  assessment,  is  the  real  owner  for  the  purpose 
of  taxation,  whether  he  hold  the  legal  title  or  not." 

See,  also,  Farber  v.  Purdy,  69  Mo.  601. 

In  Miller  v,  Corey,  15  Iowa,  166,  the  facts  were  that: 

"In  1854  defendant's  intestate  sold  to  plaintiflf  a  farm,  for 
which  there  was  to  be  paid  $2,250.  A  bond  was  given,  which 
recites  the  payment  of  $50  at  the  time  of  the  contract,  and  that 
notes  were  given  for  different  sums,  the  last  one  maturing 
March  1,  1861.  Plaintiff  was  to  have  full  possession  on  the  Ist 
of  May,  1855,  and  the  notes  drew  interest  from  date  at  6  per 
cent.  Upon  payment  of  these  notes  the  vendor  bound  himself 
to  make  and  deliver  to  plaintiff  'a  good  and  sufficient  deed,  clear 
of  all  incumbrances.'  For  the  years  1858-61  the  taxes  were  un- 
paid on  the  land  thus  sold,  amounting  to  over  $160.  Plaintiff 
paid  all  the  notes  and  demanded  a  deed,  and  thereupon  a  con- 
troversy arose  as  to  whose  duty  it  was  to  pay  said  taxes.  The 
court  below  held  that  it  was  plaintiff's  duty  to  pay  such  as  ac- 
crued after  he  took  possession,  to  wit.  May  1,  1866;  and  from 
this  order  plaintiff  appeals." 

The  court  in  passing  said: 

"By  the  terms  of  the  contract  the  vendee  had  a  right  to  the 
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possession  of  this  land  before  these  taxes  were  assessed,  and  this 
right,  according  to  the  finding  of  the  court  below,  he  exercised 
and  enjoyed  from  and  after  the  time  thus  fixed.  He  then  had 
the  sole  control  and  was  in  the  full  receipt  of  all  the  accruing 
rents  and  profits  of  the  property.  The  vendor  was  deriving  no 
profit  from  the  land  and,  indeed,  as  we  have  seen,  aside  from 
his  lien,  had  no  other  interest  in  it  than  as  trustee  holding  the 
legal  title  for  the  beneficiary  or  vendee.  It  is  but  equitable  cer- 
tainly that  when  the  vendee  enters  into  the  possession  of  real 
property,  and  takes  and  enjoys  the  rents  and  profits,  if  the  con- 
tract is  silent  as  to  the  taxes,  he  should  pay  the  same,  and 'not 
exact  the  repayment  thereof  before  accepting  the  deed  provided 
for  in  the  bond.  As  a  rule,  the  party  deriving  the  sole  profit 
from  the  use  of  the  land,  in  the  absence  of  some  stipulation, 
should  pay  the  accruing  taxes.** 

Wells  V.  Mayor  and  Alderman,  87  Ga.  397,  13  S.  E.  442, 
was  a  suit  to  restrain  the  collection  of  municipal  taxes  against 
certain  lots  in  the  city  of  Savannah,  which  said  lots  had  been 
purchased  by  plaintiff  from  said  city  the  terms  of  the  purchase 
being  the  payment  of  an  annual  ground  rent  forever,  or,  at  the 
election  of  the  purchaser,  his  heirs,  etc.,  the  payment  in  full  of 
the  stipulated  purchase  money  at  any  time.  The  court  held  that 
the  action  would  not  lie,  and,  in  passing,  said : 

"Such  were  the  contracts  involved  in  the  present  case,  and 
under  them  the  purchasers  have  the  actual  possession  and  use 
of  the  premises,  with  the  right  to  hold  forever,  on  condition  of 
paying  up  the  purchase  money  whenever  they  please,  and,  until 
that  time,  an  annual  ground  rent  due  by  quarterly  installments, 
the  amount  of  which  is  fixed  by  contract,  and  is  the  equivalent 
of  interest  at  a  moderate  rate  per  annum  on  the  impaid  pur- 
chase money.  In  all  essential  respects,  so  far  as  liability  for 
taxes  is  concerned,  these  purchasers  are  in  the  position  of  ordi- 
nary purchasers  in  possession  under  a  bond  for  .title,  and  these 
last  are  chargeable  with  accruing  taxes  on  land  so  held.  Banle 
V.  Danforth,  80  Ga.  55,  7  S.  E.  546.** 

See,  also,  Boggess  v.  Scott  et  al.,  48  W.  Va.  316,  37  S.  E. 
661. 

In  Oreen  ei  al,  v.  Watson  et  al,,  34  Pa.  332,  the  facts  were 
that  John  Nicholson,  Comptroller  General,  was  much  indebted 
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to  the  commonwealth  evidenced  by  judgments  which  were  liens 
upon  his  lands.  After,  the  same  had  attached,  the  common- 
wealth appointed  a  commission  charged  with  the  duties  of  aver- 
aging on  each  tract  the  demand  of  the  state  on  account  of  the 
lien  according  to  the  estimated  value  thereof,  and  reported  to 
the  Governor.  After  this  was  done,  said  commissioners  were  au- 
thorized to  sell  said  land  under  process  from  the  Governor  for 
cash  or  on  time,  not  later  than  four  years,  payable  in  install- 
ments, thiB  purchase  money  to  be  secured  by  bonds  with  security 
to  be  approved  by  them,  the  same  to  bear  interest,  and  the  land 
meantime  to  be  subject  to  the  payment  of  the  unpaid  purchase 
money.  The  purchaser  was  to  receive  from  the  commission  a 
certificate  and  the  bonds  were  to  be  deposited  with  the  State 
Treasurer,  the  sale  was  to  be  certified  to  the  Secretar}'  of  the 
Commonwealth,  who  was  required,  on  application  of  the  pur- 
chaser, together  with  the  production  of  the  certificate  of  the 
commission  and  the  receipt  of  the  State  Treasurer  that  the  pur- 
chase money  was  all  paid,  to  execute  a  deed  to  the  purchaser  of 
all  the  interest  of  Nicholson  in  the  land  at  the  commencement 
of  the  lien  of  the  commonwealth.  The  suit  was  in  ejectment, 
plaintiff  basing  his  title  to  the  land  in  controversy  on  a  treas- 
urer's sale  of  it  to  one  Andrew  Wiggins  and  a  deed  dated  Sep- 
tember 16,  1823,  for  the  taxes  of  1820  and  1821.  Defendants  to 
defeat  this  title  relied  upon  a  sale  by  the  said  commission  to  one 
Baldwin  on  July  8,  1807,  a  transfer  by  Baldwin  and  wife  to 
Bumpford  in  September,  1835,  and  a  deed  from  the  common- 
wealth to  the  latter  dated  October  2,  1835.  This  deed  recited 
the  certificate  of  sale  by  the  commission  and  the  jeceipt  of  the 
purchase  money  in  full  and  the  conveyance  to  Bumpford  in 
1835.  The  court  held  the  tax  title  to  be  valid,  and  in  passing 
said : 

*TVas  there  a  sale  of  the  land  to  Mr.  Baldwin?  If  so,  was 
it  not  liable  to  be  sold  for  taxes?  We  do  not  hesitate,  for  one 
moment,  to  answer  this  question  in  the  affirmative.  ♦  ♦  ♦ 
Assuredly  then  to  Mr.  Baldwin  the  equitable  estate  passed,  and 
this  was  the  introduction  of  a  new  owner,  whose  property  was 
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liable  to  contribute  its  proportion  to  the  public  burden  under 
the  tax  laws.  It  is  true  the  land  in  the  hands  of  the  purchaser 
was  held  subject  to  the  purchase  money,  contracted  to  be  paid  to 
the  commonwealth.  But  this  was  only  a  lien,  and  it  was  a  mat- 
ter between  buyer  and  seller.  It  is  more  than  likely  that  the 
purchaser  of  the  tax  title,  if  any  portion  of  the  purchase  money 
remained  unpaid,  would  have  taken  the  title  of  Mr.  Baldwin 
subject  to  its  discharge  and  payment.  It  often  occurs  that  land 
is  sold  for  taxes,  when  there  is  purchase  money  due  the  state, 
but  this  does  not  defeat  the  sale.  The  title  of  the  equitable 
owner  passes  notwithstanding." 

We  are  therefore  of  the  opinion  that  plaintiff  in  error  was 
the  owner  of  the  land  within  the  contemplation  of  the  law  and 
that  the  assessment  is  proper. 

But  it  is  insisted  by  plaintiff  in  error  that  he  is  likened  un- 
to one  who  has  not  earned  a  patent  to  land  from  the  United 
States,  and  that,  the  title  to  the  property  in  controversy  being 
in  the  United  States  or  in  the  city  of  Oklahoma  City  and  not 
taxable  in  the  hands  of  his  vendor,  the  same  is  not  taxable  in  his 
hands  until  the  legal  title  passes  to  him.  Not  so.  We  are  of 
the  opinion  that  it  is  immaterial  whether  the  property  in  ques- 
tion was  or  was  not  before  said  sale  to  him  taxable  in  the  hands 
of  plaintiff's  vendor  for  the  reason  that  whether  thus  taxable  or 
not  it  would  become  taxable  as  the  property  of  plaintiff  on  the 
vesting  in  him  of  the  equitable  title  thereto.  Plaintiff,  then,  is 
rather  likened  to  one  who  holds  a  final  certificate  for  lands  pur- 
chased from  the  United  States  of  which  said  lands  it  has  been 
held  that  the  purchaser  holds  the  equitable  title,  and  while,  of 
course,  not  taxable  in  the  hands  of  the  United  States,  are  tax- 
able in  his  hands. 

In  Pugei  Sound  Agricultural  Company  v.  Pierce  County,  1 
Wash.  T.  159,  the  county  commissioners'  court  of  that  county 
ordered  certain  lands  within  the  county  claimed  by  plaintiffs  in 
error — ^amounting  to  some  160,000  acres — to  be  assessed  for 
taxes.  From  this  order  plaintiffs  in  error  appealed  to  the  dis- 
trict court  of  that  county,  which  court  affirmed  the  order  of  the 
commissioners'    court,    and    rendered    a    pro    forrha     judgment. 
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which  was  appealed  to  the  Supreme  Court  upon  an  alleged  state- 
ment of  facts.  It  thus  appears  that  plaintiflfs  in  error  were  the 
owners  of  said  tract  of  land  which  they  had  caused  to  be  sur- 
veyed and  platted,  and  plat  thereof  filed  in  office  of  the 
Surveyor  General  of  the  territory  of  Washington;  that  the  gov- 
ernment of  the  United  States  had  in  a  manner  recognized  that 
survey,  but  did  not  designate  the  claim  of  plaintiffs  in  error  to 
the  land  by  metes  and  bounds  except  by  recognizing  those  set  by 
the  company  in  its  *  instructions  to  the  Surveyor  General;  that 
the  company  was  originally  organized  in  Great  Britain,  and  has 
since  remained  a  foreign  association.  A  ^^state  of  doubt  and  un- 
certainty^^ prevailing  between  the  United  States  and  Great 
Britain  respecting  their  rights  of  sovereignty  over  "the  terri- 
tory on  the  northwest  coast  of  America  lying  westward  of  the 
Eocky  or  Stony  Mountains,'*  a  treaty  was  concluded  between 
those  powers  June  l6,  1846,  adjusting  their  respective  rights 
over  said  territory.  At  that  time  plaintiff  in  error  was  en- 
gaged in  agricultural  pursuits  in  said  territory  on  a  large  scale, 
and  the  existence  of  the  company  and  their  rights  were  recog- 
nized by  the  treaty,  which  provided  among  other  things: 

"The  farms,  lands,  and  other  property  of  every  description 
belonging  to  the  Puget  Sound  Agricultural  Company,  on  the 
north  side  of  the  Columbia  river,  shall  be  confirmed  to  the  said 
company." 

On  substantially  this  state  of  facts  the  court,  in  substance, 
held  that  said  company  held  the  equitable  title  to  said  lands  and 
that  the  same  were  taxable.     The  court  said: 

"It  may  be  conceded,  however,  that  the  fee  to  the  lands 
here  is  not  in  the  company,  and  will  not  vest  until  legislative 
action  is  had  in  the  premises,  and  yet  it  is  believed  that  the 
United  States  holds  the  fee  in  trust  for  the  company,  and  that 
the  company  possess  such  an  equitable  title  to  the  lands  as  sub- 
jects them  to  taxation.  It  has  been  repeatedly  ruled  by  the 
courts  that  lands  held  by  patent  certificate  might  before  the  pat- 
ent issues  be  subject  to  taxation.  Such  is  the  law  in  perhaps 
all  the  Western  States,  where  a  large  amount  of  lands  have  been 
sold  under  sueh  title." 
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And  after  quoting  approvingly  from  Carrol  v.  Perri/  et  ah, 
4  McLean,  25  Fed.  Cas.  No.  2456,  the  court  said: 

'In  Carroll  v.  Safford,  3  How.  441,  11  L.  Ed.  671,  the  law 
was  held  by  the  Supreme  Court  of  the  United  States  to  be: 
TVTien  the  land  was  purchased  and  paid  for,  it  was  no  longer  the 
property  of  the  United  States,  but  of  the  purchaser.  He  held 
it  for  a  final  certificate,  which  could  no  more  be  canceled  by  the 
United  States  than  a  patent.  It  is  said  the  fee  is  not  in  the 
purchaser,  but  in  the  United  States,  until  the  patent  shall  be 
issued.  This  is  so  technically  at  law,  but  not  in  equity.  The 
land  in  the  hands  of  the  purchaser  is  real  estate,  descends  to  his 
heirs,  and  does  not  go  to  his  executors  or  administrators.'  Now, 
why  cannot  such  property  be  taxed  by  its  proper  denomination 
as  real  estate?  When  sold,  the  Government,  until  the  patent 
shall  issue,  holds  the  mere  legal  title  for  the  lands  in  trust  for 
the  purchaser,  and  any  second  purchaser  would  take  the  land 
charged  with  the  trusty  Whether,  therefore,  the  fee  to  the  lands 
be  to  the  company  or  held  by  the  United  States  in  trust  for  the 
company,  it  is  considered  that  the  company  possess  such  an  in- 
terest in  the  lands  as  subjects  them  to  taxation.'^ 

We  are  therefore  of  the  opinion  that,  plaintiff  being  the 
owner  of  the  equitable  title  to  the  lots  in  controversy,  they  are 
chargeable  with  the  general  tax  and  special  assessment  com- 
plained of,  and  that  the  court  did  not  err  in  dissolving  the  tem- 
porary injunction  against  the  defendants  in  error. 

The  judgment  of  the  trial  court  is  therefore  aflSrmed. 

Dunn,  Hayes,  and  Williams,  JJ.,  concur;  Kane,  C.  J., 
absent. 
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No.   808.     Opinion   Filed   July   28,    1909. 
(103   Pac.   674.) 

1.  JUDGES— Impeachment — District  Judges  not  Subject.  Judges  of 
the  district  courts  are  not  subject  to  impeachment  under  section 
1  of  article  8   (section  199,   Bunn's  Ed.)   of  the  Constitution. 

2.  OFFICERS — Removal  of  State  OfFicera^Proo««dings.  All  state 
officers  elected  by  the  people  or  appointed  by  the  Governor,  whose 
removal  has  not  otherwise  been  provided  for  by  the  Constitu- 
tion, or  exclusive  provision  been  made  therefor  by  statute  enact- 
ed since  the  admission  of  the  state,  may  be  removed  under  the 
provisions  of  article  4,  c.   68,  Wilson's  Rev.  &   Ann.  St-   1908. 

3.  JUDGES^Proceedings  to  Remove— Nat ura.  A  proceeding  under 
the  provisions  ot  article  4,  c.  68,  Wilson's  Rev.  &  Ann.  St  1903. 
for  the  removal  of  a  district  Judge,  is  not  a  criminal  proceeding, 
but  is  a  special  proceeding. 

4.  J U'DGES— Proceedings  to  Remove — Suspension.  (Pending  a  final 
hearing  of  a  proceeding  under  such  statute  to  remove  a  district 
Judge,  the  court  in  which  such  cause  is  pending  may  suspend  the 
accused  from  the  exercise  of  the  functions  of  his  office. 

5.  WORD  AND  PHRASES— "Including."  The  word  'Including" 
is  the  participle  from  the  verb  "include,"  which  by  Web- 
ster's Dictionary  is  defined  in  its  primary  sense  to  mean  to  con- 
fine within,  to  hold,  to  contain,  to  shut  up,  to  inclose;  by  the 
Century  Dictionary,  to  comprise  as  a  part.  The  word  has  also 
been  defined  as  having  an  accumuiative  sense  and  as  classing  that 
which  follows  with  that  which  has  gone  before. 

(Syllabus  bv  the  court.) 

Original  application  by  William  B.  Maben  for  a  writ  of 
prohibition  to  be  directed  to  Malcolm  E.  Kosser,  Acting  Judge 
of  the  Tenth  Judicial  District,  Charles  West,  Attorney  General 
of  the  State,  and  Fred  S.  Caldwell,  Counsel  to  the  Governor. 
Writ  denied. 

This  is  an  original  action  brought  in  this  court  by  William 
B.  Maben,  as  plaintiff,  against  Malcolm  E.  Bosser,  acting  judge 
of  the  Tenth  judicial  district,  Charles  West,  Attorney  General 
of  the  state,  and  Fred    S.    Caldwell,    counsel    to    the    Governor. 
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Plaintiff  by  his  petition  seeks  to  obtain  a  writ  of  prohibition, 
prohibiting  and  restraining  the  defendants  from  proceeding  in 
the  prosecution  of  a  certain  action  pending  in  the  district  court 
of  Pottawatomie  county.  The  facts  alleged  in  the  petition,  in 
so  far  as  they  are  necessary  to  the  consideration  of  this  case, 
may  be  epitomized  as  follows:  On  the  26th  day  of  April^  1909, 
the  grand  jury  of  Pottawatomie  county  returned  an  accusation 
against  plaintiff,  charging  him  with  misconduct  in  the  office  of 
judge  of  the  Tenth  judicial  district,  and  praying  that  he  be  re- 
moved therefrom  for  such  misconduct.  Thereafter  the  Attor- 
ney General  made  application  to  defendant  Malcolm  E.  Bosser, 
acting  judge  of  the  Tenth  judicial  district,  for  an  order  sus- 
pending plaintiff  until  the  final  hearing  upon  the  accusation 
returned  by  the  grand  jury.  Plaintiff  appeared  and  filed  his 
demurrer  to  the  accusation  returned  by  the  grand  jury  and  to 
the  application  for  suspension,  upon  the  ground  that  the  court 
was  without  jurisdiction  to  hear  and  determine  a  proceeding  to 
remove  a  judge  of  the  district  court.  The  demurrer  was  over- 
ruled by  the  court,  and  the  defendant  Judge  Bosser  was  about 
to  eixter  an  order  suspending  plaintiff;  but,  before  doing  so,  he 
gave  to  the  plaintiff  an  opportunity  to  present  his  petition  to 
this  court  for  a  writ  of  prohibition. 

T.  0.  CtUlip,  E.  A.  Foster,  and  W.  S.  Pendleton,  for  plain- 
tiff. 

Charles  West,  Atty.  Gen.,  and  Fred  S,  Caldwell  (B.  B, 
BlaJceney,  of  counsel),  for  defendants. 

Hates,  J.  (after  stating  the  facts  as  above).  Counsel  for 
defendants  correctly  state  in  their  brief  that  this  case  presents 
the  following  three  questions:  First.  Is  a  judge  of  a  district 
court  subject  to  impeachment  under  the  provisions  of  the  Con- 
stitution of  the  state?  Second.  If  a  judge  of  a  district  court 
is  not  impeachable,  can  he,  under  the  laws  of  the  state,  be  re- 
moved from  office  in  a  proceeding  instituted  by  accusation  in 
the  district  court    of    the    county    where    such    officer    resides? 
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Third.  If  a  district  court  has  jurisdiction  to  hear,  try,  and 
determine  an  accusation  to  remove  a  judge  of  the  district  court, 
can  he,  pending  a  final  determination  of  such  accusation,  enter 
an  order  suspending  the  accused  from  the  functions  of  bis 
oflBce?  We  shall  consider  these  questions  in  the  order  men- 
tioned. 

1.  Section  1,  art.  8,  of  the  Constitution  (section  199, 
Bunn's  Ed.)  provides: 

"The  Governor  and  other  elective  state  officers,  including 
the  justices  of  the  Supreme  Court,  shall  be  liable  and  subject  to 
impeachment  for  willful  neglect  of  duty,  corruption  in  office, 
habitual  drunkenness,  incompetency,  or  any  offense  involving 
moral  turpitude  committed  while  in  office.^' 

Plaintiff  contends  that,  by  virtue  of  this  section,  all  state 
officers,  regardless  of  class,  kind,  or  department  to  which  they 
belong,  who  are  elected,  are  subject  to  removal  by  impeachment 
for  the  causes  enumerated  therein.  If  this  contention  of  plain- 
tiff be  correct,  district  judges  are  subject  to  impeachment  for 
corruption  in  office,  which  is  the  charge  made  against  him  as  a 
ground  for  his  removal.  Under  this  construction  of  the  .section, 
for  which  plaintiff  contends,  members  of  the  House  of  Repre- 
sentatives and  of  the  Senate  would  also  be  subject  to  impeach- 
ment; but  section  30,  art.  5  (section  101,  Bunn's  Ed.),  in  part 
provides : 

"Each  House  may  determine  the  rules  of  its  proceedings, 
punish  its  members  for  disorderly  behavior,  and,  with  the  con- 
currence of  two-thirds,  expel  a  member." 

And  section  19,  art.  6  (section  89,  Bunn's  Ed.)  of  the 
Constitution  in  part  provides: 

"A  member  of  the  Legislature  expelled  for  corruption  shall 
not  thereafter  be  eligible  to  membership  in  either  House.  Pun- 
ishment for  contempt  or  disorderly  conduct,  or  for  any  other 
cause,  shall  not  bar  an  indictment  for  the  same  offense." 

These  sections  of  the  Constitution  provide  a  inode  for  the 
removal  of  members  of  the  Legislature  entirely  different  from 
the  mode  prescribed  by  section  1,  art.  8,  supra,  for  the  removal 
of  officers  therein  designated.  A  member  of  the  House  of  Hep- 
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resentatives,  under  section  19,  is  charged  and  tried  by  the 
House  of  which  he  is  a  member,  and  a  member  of  the  Senate  is 
charged  and  tried  by  the  Senate;  but  under  article  8  of  the 
Constitution,  providing  for  removal  by  impeachment,  charges 
are  preferred  by  the  House  of  Representatives,  and  the  trial  and 
removal,  if  conviction  is  had,  are  by  the  Senate.  If  plaintiflPs 
construction  of  section  1,  art.  8,  is  correct,  then  it  is  in  conflict 
with  section  30,  art.  5,  supra.  These  sections  are  equally  manda- 
tory, and  are  parts  of  the  same  instrument,  proposed  by  the 
same  framers,  and  adopted  by  the  people  at  the  same  time,  and 
should  be  construed  so  as  to  permit  both  to  stand  and  give  force 
and  effect  to  each,  if  they  are  susceptible  of  such  construction. 
The  intention  of  the  framers  of  the  Constitution  and  the  people 
in  adopting  it,  by  the  use  of  the  general  terms  "other  elective 
state  oflScers,"  is  to  be  ascertained  by  reading  this  expression  in 
connection  with  the  context  and  as  limited  by  the  words  with 
which  they  are  associated.  The  rule  and  doctrine  of  ejusdem 
generis  furnishes  us,  we  think,  an  aid  for  the  construction  of 
these  terms  and  a  means  of  arriving  at  the  legislative  intent. 
This  familiar  rule  of  construction  has  been  well  stated  in  the 
syllabus  to  Nichols  v.  State,  127  Ind.  406,  26  N.  E.  839,  in  the 
following  language: 

*'The  rule  is  that  where  words  of  a  particular  description  in 
a  statute  are  followed  by  general  words  that  are  not  so  specific 
and  limited,  unless  there  be  a  clear  manifestation  of  a  contrary 
purpose,  the  general  words  are  to  be  construed  as  applicable  to 
persons  or  things,  or  cases,  of  like  kind  to  those  designated  by 
the  particular  words.** 

It  is  true  that  this  rule  of  construction  must  yield  to  that 
other  and  always  superior  canon  of  construction  which  declares 
that,  in  construing  a  statute  the  primary  object  shall  be  the  in- 
tention of  the  lawmakers,  and,  when  any  rule  of  construction 
defeats  that  intention,  it  must  be  abandoned.  Rules  of  construc- 
tion are  but  aids  to  the  accomplishment  of  this  primary  object. 
In  this  case  language  has  been  used  which,  it  is  contended,  is 
susceptible  of  two  constructions.     One  of  these  constructions  re- 
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suits  in  conflict  with  other  parts  of  the  same  instrument.  Thi? 
in  itself  is  an  indication  that  the  meaning  derived  by  such  con- 
struction was  not  the  intention  of  the  legislators.  If  the  gen- 
eral words  "other  elective  officers^*  be  construed  in  connection 
with  the  specific  terms  which  precede  them,  and  be  held  to  in- 
clude only  such  officers  as  are  of  the  class  and  kind  of  Governor, 
to  wit,  executive  officers,  the  meaning  of  this  section  is  harmon- 
ized with  the  other  provisions  of  the  Constitution.  This  prin- 
ciple of  statutory  construction  is  everywhere  recognized  and 
acted  upon  by  the  courts,  with  respect  both  to  civil  and  to  penal 
statutes.  Its  application  to  the  section  of  the  Constitution  un- 
der consideration  is  not  opposed  by  the  language  of  the  section 
and  results  in  giving  to  it  a  meaning  and  effect  that  harmonize- 
it  with  section  30,  art.  5. 

In  State  v.  Walsh,  43  Minn.  444,  45  N.  W.  721, 
tlie  statute  under  consideration  made  it  criminal  to  dis- 
place, remove,  or  destroy  ^*a  rail,  sleeper,  switch,  bridge,  via- 
duct, culvert,  embankment  or  structure  appertaining  to  or  con- 
nected with  a  railway."  The  court  held,  applying  the  rule  of 
ejusdem  generis,  that  the  general  term  "structure"  did  not  in- 
clude a  fence  inclosing  a  strip  of  land  occupied  by  a  railroad 
company  for  its  railway. 

In  Chegaray  v.  Mayor,  13  N.  Y.  220,  the  statute  exempted 
from  taxation  "every  building  erected  for  the  use  of  a  college, 
incorporated  academy,  or  other  seminary  of  learning."  It  was 
held  that  "other  seminary  of  learning"  did  not  include  a  school 
for  girls  which  was  unincorporated;  that  these  general  terms 
were  to  be  construed  in  connection  with  the  preceding  words, 
"colleges  and.  incorporated  academies;,"  all  of  which  were 
corporations. 

Other  cases  applying  this  rule  are  numerous  and  may  be 
found  collected  in  a  note  to  section  422  of  Lewis^  Sutherland's 
Statutory  Construction. 

Plaintiff  insists  that  the  phrase,  "including  justices  of  the 
Supreme  Court,"  opi)();>es  the  interpretation  of  the  words,  "other 
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elective  state  officers,*'  aa  meaning  other  elective  state  executive 
officers.  The  word  "including^*  is  the  participial  form  of  the 
verb  "include,"  which,  by  Webster's  Dictionary^  is  defined  in  its 
primary  sense  to  mean:  "To  confine  within;  to  hold;  to  con- 
tain; to  shut  up;  to  inclose;  as  the  shell  of  a  nut  includes  the 
kernel.  A  pearl  is  included  in  a  shell.''  And  by  the  Century 
Dictionary:  "To  comprise  as  a  part."  Some  of  the  courts  have 
interpreted  the  word  "including"  in  the  primary  sense  as  de- 
fined in  the  dictionaries  and  as  contended  for  by  plaintiflE;  but 
to  hold  that  the  word  is  used  in  that  sense  in  this  case  would  re- 
quire the  construction  of  the  general  words  preceding  it  as  em- 
bracing all  elective  state  officers  regardless  of  class  or  kind, 
thereby  making  them  in  conflict  with  section  30  of  article  5. 
This  word  has  also  been  defined  as  having  an  accumulative  sense 
and  as  classing  that  which  follows  with  that  which  has  gone 
before. 

In  The  Little  Ann,  15  Fed.  Cas.  623,  the  court  had  under 
consideration  that  clause  in  the  judiciary  act  (Act  Sept.  24, 
1789,  c.  20,  1  Stat.  73)  declaring  that  the  district  courts  should 
have  "exclusive  general  cognizance  of  all  civil  causes  of  admi- 
rality  and  maritime  jurisdiction,  including  all  seizures  under 
laws  impost,  navigation,  or  trade  of  the  United  States,  where 
the  seizures  are  made  on  waters  which  are  navigable  from  the 
sea  by  vessels  of  10  or  more  tons  burthen,  within  their  respec- 
tive district;  and  of  all  seizures  on  land  or  other  waters  than  as 
aforesaid  made,  and  of  all  suits  for  penalties  and  forfeitures  in- 
curred under  the  laws  of  the  United  States."  In  commenting 
upon  the  significance  of  the  word  "including"  in  this  statute,  the 
court  said: 

"The  terms  used  not  only  vest  cognizance  in  all  civil  causes 
of  admiralty  and  maritime  jurisdiction,  but  also  in  all  cases  of 
seizures  made  as  above  mentioned.  The  term  'including,'  which 
has  been  so  much  and  so  ingeniously  relied  on,  as  only  classing 
such  seizures  with  civil  causes  of  admiralty  and  maritime  juris- 
diction, while  it  admits  and  has  received  from  the  Supreme 
Court  that  signification,  is  not  necessarily  to  be  taken  in  that 
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sense  alone.  It  not  only  thus  classes  these  seizures,  and  thereby 
shuts  out  a  trial  by  jury,  but  it  has  also  an  accumulative  mean- 
ing, and  extends  the  jurisdiction  of  these  courts  to  cases  of  such 
seizures.  If  it  had  only  given  to  these  courts  the  cognizance  of 
civil  causes  of  admiralty  and  maritime  jurisdiction,  prosecutions 
for  forfeitures  would  not  have  been  comprehended  in  such  grant, 
which  ex  vi  termini  is  confined  to  causes  between  individuals 
where  the  proceedings  are  in  rem^  such  as  suits  or  libels  for  sea- 
men^s  wages,  or  bottomry  bonds  and  the  like.^' 

See,  also,   United  States  v.   The  Schooner  Betsey  et  al„  4 
Cranch,  443,  2  L.  Ed.  673. 

It  is  in  this  accumulative  sense  that,  we  think,  the  word 
"including*^  is  used  in  the  provisions  under  consideration.  With- 
out the  phrase  "including  justices  of  the  Supreme  Court,*'  such 
oflScers  would  not  have  been  included  in  the  preceding  phrase 
of  the  section  and  would  not  have  been  subject  to  impeachment; 
but  by  this  phrase  of  the  section  the  power  of  the  Legislature  to 
impeach  is  extended  to  such  officers.  It  is  urged  against  such 
construction  tliac  it  leavt.s  no  T)rovisions  for  tiie  ijnpeaclmient  of 
the  members  of  the  Criminal  Court  of  Appeals  who  are  state 
officers  in  the  fullest  sense  of  the  word,  and  that,  if  they  may 
be  removed  from  office  at  all,  it  must  be  by  some  statutory  pro- 
vision. It  may  be  said,  in  answer  to  this,  that  the  Constitution, 
while  authorizing  the  creation  of  a  Court  of  Criminal  Appeals, 
did  not  create  such  court,  and  it  may  not  have  been  in  the  con- 
templation of  the  framers  of  the  Constitution  that  such  court 
would  be  created  immediately,  and  it  would  not  have  been  un- 
reasonable in  the  framers  of  the  Constitution  and  the  people 
in  adopting  it  to  have  intended  to  postpone  the  enactment  of 
a  law  for  the  removal  of  such  officers  until  the  same  were  created. 
This  criticism  goes  rather  to  the  merits  and  policy  of  the  pro- 
vision than  to  its  legal  effect.  The  section,  if  construed  as  plain- 
tiff contends  for,  would,  in  a  measure,  be  subject  to  the  same 
criticism,  for  it  would  then  provide  for  the  impeachment  only  of 
elective  officers,  and  no  constitutional  provision  exists  whereby 
appointive  officers  are  subject  to  impeachment,  and  a  remedy  or 
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means  for  the  removal  of  such  officers  for  official  misconduct  is 
left  by  the  Constitution  for  legislative  disposition. 

2.  Section  2,  art.  8  (section  200,  Bunn's  Ed.),  of  the  Con- 
stitution, provides: 

"All  elective  officers,  not  liable  to  impeachment,  shall  be  sub- 
ject to  removal  from  office  in  such  manner  and  for  such  causes  as 
may  be  provided  by  law." 

At  the  time  of  the  admission  of  the  state,  section  5201,  Wrl- 
son^s  Eev.  &  Ann.  St.  1903,  was  in  force  in  the  territory,  and  pro- 
vided as  follows: 

"An  accusation  in  writing  against  any  county,  township,  city 
or  municipal  officer,  for  wilful  or  corrupt  misconduct  in  office, 
may  be  presented  by  the  grand  jury  to  the  district  court  of  the 
county  in  or  for  which  the  officer  accused  is  elected  or  appointed." 

The  subsequent  sections,  down  to  and  including  section  521 1, 
prescribed  the  proceedings  for  presenting  such  accusation  to  the 
district  court,  and  trial  thereon,  and  the  judgment  to  be  rendered. 
Section  5212  reads: 

"The  same  proceedings  may  be  had,  on  like  grounds,  for  the 
removal  of  any  territorial  officer  elected  by  the  people  of  the  ter- 
ritory, or  appointed  by. the  Governor  thereof,  except  delegate  to 
Congress  and  members  of  the  Legislative  Assembly." 

These  provisions  of  the  statute,  upon  the  admission  of  the 
state,  were  extended  in  force  except  in  so  far  as  they  are  in 
conflict  with  the  Constitution,  or  are  inapplicable.  It  is  under 
the  provisions  of  these  sections  that  the  accusation  returned  by  the 
grand  jury  of  the  district  court  of  Pottawatomie  county  against 
plaintiff  was  made.  It  is  urged  by  plaintiff  that  the  district  court 
has  not  jurisdiction  under  these  provisions  of  the  statute  for  sub- 
stantially the  following  reasons:  First,  that  section  5212  does 
not  contemplate  officers  other  than  of  the  character  of  state  or 
territorial  officers  appointed  for  a  county;  second,  that,  if  it  in- 
cluded territorial  officers  in  the  larger  sense  of  that  word,  it  does 
not  include  district  judges  for  the  reason  that,  prior  to  the  ad- 
mission of  the  state,  it  did  not  include  such  officers,  because  no 
such  territorial  officers  existed;  third  that  the  action  is  a  criminal 
action  in  the  nature  of  a  prosecution  for  a  misdemeanor,  and  that 
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the  county  courts  are  given  by  the  Constitution  exclusive  jurisdic- 
tion in  all  misdemeanor  cases  of  which  the  justices  of  the  peace 
have  not  jurisdiction. 

That  the  first  of  th-i-ae  contentions  is  without  merit  appears 
to  us  to  require  only  a  rcadins^  of  the  provis»oni-  of  the  statute. 
Section  5201  provides  that  proceedings  for  removal  by  accusation 
of  the  grand  jury  may  be  brought  against  any  county,  town- 
ship, city,  or  municipal  officer.  Those  respective  classes  of  of- 
ficers are  specifically  named  in  this  Lection.  The  language  of  the 
section  is  sufficiently  broad  to  include  and  cover  every  charactei 
and  all  classes  of  officers  of  a  county,  township,  city  or  munici- 
pality. Nothing  is  required  to  extend  the  terms  of  this  section 
for  that  purpose.  The  language  of  section  5^312  says  tliat  the 
same  proceeding  may  be  had  for  the  removal  of  "any  territorial 
officer."  These  general  terms  are  not  preceded  or  followed  by 
any  specific  terms  to  limit  them,  and  that  they  were  intended  to 
be  used  in  the  general  and  comprehensive  sense  is  evidenced  by 
the  subsequent  clause  which  excepts  therefrom  delegates  to  Con- 
gress and  members  of  the  Legislative  Assembly.  Neither  the 
delegate  to  Congress  nor  members  of  the  Legislative  Assembly 
were  officers  in  the  county  government  or  for  a  county.  They 
were  territorial  officers  in  the  broadest  sense  of  the  term,  and, 
since  these  officers  formed  the  subject  of  the  excepting  clause,  it 
clearly  appears  that  it  was  the  legislative  intention  to  save  from 
the  operation  of  the  preceding  clause  these  two  classes  of  officers. 
If  the  general  terms  "any  territorial  officer^'  were  intended  to 
embrace  only  such  officers  as  were  elected  or  appointed  in  or  for 
a  county,  there  would  have  been  no  necessity  for  excepting  there- 
from these  two  classes  of  officers,  for  they  would  not  have  been 
included  within  the  preceding  clause.  This  section  authorized 
the  removal  of  any  territorial  officer  elected  by  the  people  or  ap- 
pointed by  the  Governor  by  the  proceedings  provided  for  by  the 
chapter  of  which  it  forms  a  part.  It  is  true  that,  under  the  laws 
in  force  in  the  territory,  but  few  officers  of  such  class  existed, 
and  therefore  but  few  upon  which  this  section  of  the  statute  op- 
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erated;  but  the  language  is  general  in  its  terms  and  is  suflBciently 
broad  to  embrace  all  within  the  classes  named.  Upon  the  exten- 
sion of  the  statutes  in  force  in  the  state  under  the  provisions  of. 
the  Schedule  to  the  Constitution  and  the  Enabling  Act,  this  sec- 
tion authorizes  the  removal  of  any  state  officer  elected  by  the 
people  of  the  state  or  appointed  by  the  Governor  thereof  in  the 
manner  and  under  the  procedure  prescribed  in  the  article  of 
which  this  section  is  a  part,  except  as  the  same  may  have  been 
modified  by  the  Constitution  or  is  inapplicable.  At  the  time  of 
the  enactment  of  this  statute,  no  territorial  district  judges  existed 
upon  whom  it  could  operate,  for  the  judges  of  the  district  courts 
of  the  territory  were  not  territorial  oflScers  and  were  not  elected 
by  the  people  of  the  territory  or  appointed  by  the  Governor 
thereof,  but  if  the  Organic  Act  had  been  amended,  or  had  it  been 
provided  by  act  of  Congress  before  the  admission  of  the  state 
that  such  oflSce  should  be  created,  and  that  the  occupants  thereof 
should  be  elected  by  the  people  of  the  territory  or  should  be  ap- 
pointed by  the  Governor  of  the  territory,  then  such  oflBcers 
would  have  fallen  within  the  operation  of  this  statute,  although 
the  oflBces  which  they  occupied  had  not  been  created  and  had  no 
existence  at  the  time  of  the  enactment  of  the  statute. 

Discussing  the  operation  of  a  statute  on  persons  and  things 
not  in  existence  at  the  time  of  its  enactment,  the  Supreme  Court 
of  the  United  States,  in  the  case  of  De  Lima  v,  Bidwell,  182  U. 
S.  1,  21  Sup.Ct.  743,  45  I^  Ed.  1041,  said: 

*TVhile  a  statute  is  presumed  to  speak  from  the  time  of  its 
enactment  it  embraces  all  such  persons  or  things  as  subsequently 
fall  within  its  scope,  and  ceases  to  apply  to  such  as  thereafter  fall 
without  its  scope.  Thus  a  statute  forbidding  the  sale  of  liquors 
to  miners  applies  not  only  to  minors  in  existence  at  the 
time  the  statute  was  enacted,  but  to  all  who  are  sub- 
sequently bom,  and  ceases  to  apply  to  such  as  there- 
after reach  their  majority.  So,  when  the  Constitution  of  the 
United  States  declares  in  article  1,  §  10,  that  the  states  shall  not 
do  certain  things,  this  declaration  operates  not  only  upon  the 
13  original  states,  but  upon  all  who  subsequently  become  such; 
and  when  Congress  places  certain  restrictions  upon  the  powers 
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of  a  territorial  Legislature,  such  restrictions  cease  to  operate 
the  moment  such  territory  is  admitted  as  a  state.  By  parity  of 
reasoning  a  country  ceases  to  be  foreign  the  instant  it  becomes 
domestic.  So,  too,  if  Congress  saw  fit  to  cede  one  of  its  newly 
acquired  territories  (even  assuming  that  it  had  the  right  to  do 
so)  to  a  foreign  power,  there  could  be  no  doubt  that,  from  the 
day  of  such  cession  and  the  delivery  of  possession,  such  territory 
would  become  a  foreign  country,  and  be  reinstated  as  such  under 
the  tariff  laws.  Certainly  no  act  of  Congress  would  be  necessary 
in  such  case  to  declare  that  the  laws  of  the  United  States  had 
ceased  to  apply  to  it." 

We  are  not  impressed  with  the  argument  that  this  is  a 
Criminal  action  of  the  class  of  a  misdemeanor.  It  is  not  defined 
to  be  such  by  any  statutory  provision.  Our  statutes  provide  that 
remedies  in  the  courts  are  divided  into  two  classes,  to  wit,  ac- 
tions and  special  proceedings.  An  "action"  is  clefined  to  be  an 
ordinary  proceeding  in  a  court  of  justice  in  which  a  party  prose- 
cutes, another  party  for  the  enforcement  or  protection  of  a  right, 
the  redress  or  prevention  of  a  wrong,  or  the  pimishment  of  a  pub- 
lic offense.  All  other  remedies  are  classed  as  "special  proceed- 
ings." Actions  are  divided  into  two  classes,  to  wit,  civil  and 
criminal.  A  "criminal  action"  is  defined  to  be  one  prosecuted 
by  the  state  as  a  party  iagainst  a  person  charged  with  a  public 
offense  for  the  punishment  thereof.  Every  .other  action  ifi  a 
''civil  action."  Section  4201  and  4206,  Wilson's  Rev.  &  Ann. 
St.  1903.  The  class  to  which  any  proceeding  belongs  is  deter- 
mined by  the  relief  sought  and  the  judgment  that  can  be  ren- 
dered. A  proceeding  to  remove  an  officer  under  article  4,  Wil- 
son's Rev.  &  Ann.  St.  1903,  is  not  to  punish  for  a  violation  of 
the  penal  laws.  No  judgment  assessing  a  fine  or  imprisonment 
can  be  rendered  in  such  action.  The  purpose  of  it  is  to  relieve 
the  people  from  faithless,  corrupt  officers,  who  have  violated  their 
trust,  by  affording  a  speedy  and  adequate  means  for  their  removal 
That  its  object  is  not  to  punish  for  an  offense  committed  against 
the  penal  law  is  evidenced  by  the  fact  that  the  remedy  it  affords 
and  the  judgment  that  can  be  rendered  in  such  action  can  only 
be  availed  of  while  the  defendant  occupies  his  office.     If  the  of- 
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fense  be  not  discovered  duriwg  the  pendency  of  liis  term  the  ac- 
tion will  entirely  fail  to  serve  the  purpose  of  affording  a  punish- 
ment (or  the  offense  commiHed. 

Tn  Ruiter  v.  Territory,  11  Okla.  454,  68  Pac.  507,  which 
is  an  action  brought  under  the  statute  now  under  consideration, 
Mr.  Justice  McAtee,  speaking  for  the  court,  said: 

*'We  understand  by  lhi.s  provision  of  tlie  sratutc  that  the  de- 
fendant, in  the  proceeding  under  consideration,  cannot  stand 
upon  all  the  technicalities  which  have  been  o^*  may  be  devised  in 
the  testing  and  trial  of  an  indictment;  and  there  is  good  reason 
for  this  position  found  iiot  only  in  the  express  direction  of  the 
statute  wnich  has  been  herein  recited,  but  also  in  the  fact  that 
no  criminal  punishment  is  imposed  as  a  result  of  a  verdict  of 
guilty  of  the  matters  charged  in  the  accusation,  but  that  the 
judgment  founded  thereon,  shall  be  removal  from  oflBce,  a  relief 
which  should  be  ready,  speedy,  and  accessible  in  behalf  of  the 
people  who  have  selected  the  official  and  who  ought  to,  if  the 
charge  of  the  corruption  and  wilful  misconduct  of  officials  whom 
they  have  elected  has  been  sustained  upon  an  accusation  expressed 
in  such  plain  and  simple  language  as  that  a  person  of  plain  and 
common  understanding  may  know  what  is  intended." 

The  court  in  the  first  syllabus  to  this  case  held  that  such 
a  proceeding  is  a  "special  proceeding,"  to  be  conducted  under 
the  procedure  prescribed  therefor  by  the  statute.  This  expres- 
sion of  the  court  in  the  syllabus,  in  our  view,  is  supported  by 
the  weight  of  authority  in  number,  as  well  as  by  the  better  rea- 
soned cases.  SJceen  v.  Craig,  31  Utah,  20,  86  Pac.  487;  RanJcin 
V,  Jaitman,  ,4  Idaho,  53,  36  Pac.  502;  Ponting  v,  Isamctn,  7 
Idaho,  283,  62  Pac.  680;  MyricJc  v.  McCabe,  5  N.  D.  422,  67 
N.  W.  143. 

Section  5210,  as  to  the  class  of  actions  now  under  consider- 
ation, provides: 

"The  trial  must  be  by  jury  and  conducted  in  all  respects  in 
the  same  manner  as  the  trial  of  an  indictment  for  a  misde- 
meanor." 

It  is  insisted  that,  if  this  proceeding  be  not  a  "misde- 
meanor*^  in  the  technical  sense,  it  must  be  tried  in  some  court 
that  has  power  to  impanel  a  jury  of  six  men,  and  therefore  would 
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have  to  be  tried  in  the  county  court.  The  only  result  that  could 
follow  this  contention  as  to  the  meaning  of  section  5210  would 
be  to  render  the  statute  inapplicable,  for  the  reason  that  no 
court  that  has  jurisdiction  of  the  proceeding  has  power  to  im- 
panel the  jury  in  the  manner  prescribed  by  the  statute  for  the 
trial  of  such  causes;  but  we  do  not  think  that  this  section  re- 
quires that  the  jury  in  the  trial  of  such  causes  shall  consist  of 
six  men.  The  language  of  the  statute  is,  not  that  the  trial  shall 
be  in  all  respects  as  the  trial  of  an  indictment  for  a  misde- 
meanor, but  that  the  trial  must  be,  first,  by  jury,  and,  second, 
must  be  conducted  in  all  respects  as  the  trial  of  an  indictment 
for  a  misdemeanor.  At  the  time  of  the  enactment  of  this  pro- 
vision, the  phrase  "trial  must  be  by  jury^'  was  evidently  used  by 
the  legislators  as  contemplating  that  the  trial  should  be  by  such 
a  jury  as  may  be  impaneled  in  the  district  court  where  the  venue 
of  this  action  was  placed  at  that  time,  which  jury  consisted  of  12 
men,  for,  as  before  stated,  this  is  a  special  proceeding,  the  juris- 
diction of  which  has  been  given  to  the  district  court.  It  is  not  a 
misdemeanor  action,  nor  does  the  statute  require  that  every  step 
of  the  procedure  shall  be  the  same  as  a  misdemeanor  action,  for, 
by  the  provisions  of  the  statute,  distinct  and  diflEerent  procedure 
is  prescribed  as  to  many  steps.  At  the  time  of  the  enactment  of 
the  statute,  the  jury  for  the  trial  of  special  proceedings  in  the 
district  court  consisted  of  12  men,  and  consists  of  that  number 
now  under  the  Constitution.  By  the  phrase,  ''conducted  in  all 
respects  in  the  same  manner  as  the  trial  of  an  indictment  for  a 
misdemeanor,^^  it  was  intended  to  provide  that  in  the  introduc- 
tion of  evidence,  as  to  the  degree  of  proof  required  and  in  the 
giving  of  instructions  to  the  jury,  the  rules  of  law  applicable  in 
a  trial  upon  an  indictment  for  a  misdemeanor  should  apply. 

It  has  been  urged  that  to  hold  that  section  5212,  supra,  and 
the  other  sections  of  article  4  of  the  Criminal  Code  of  Wilson's 
Revised  and  Annotated  Statutes  of  1903,  authorized  the  removal 
of  district  judges  under  the  provisions  thereof,  is  to  convict  the 
Legislature  enacting  this  statute,  the  framers  of  the  Constitution, 
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and  the  people  who  adopted  it,  of  having  extended  in  force  in 
the  state  an  uncommon  and  absurd  provision  for  the  removal  oi 
district  judges,  in  that  it  authorizes  one  district  judge  to  hear 
and  determine  a  proceeding  for  the  removal  of  another  district 
judge  of  equal  powers  and  jurisdiction.  The  criticism  that  the 
statute  is  uncommon  is  probably  well  founded,  for  in  most  states 
of  the  Union  removal  of  district  judges  is,  under  constitutional 
provision,  by  impeachment.  In  those  states  where  they  are  not  re- 
movable by  impeachment,  provisions  either  constitutional  or  stat- 
utory generally  exist  for  their  removal  by  some  proceeding  in  the 
Supreme  Court,  or  in  some  court  of  superior  jurisdiction  to  the 
jurisdiction  of  the  district  court;  but  that  it  is  subject  to  the 
criticism  that  it  is  an  absurd  provision  we  cannot  so  readily  see. 
It  not  infrequently  occurs  that  civil  cases  and  sometimes  criminal 
cases  arise  in  the  district  couit  in  which  the  judge  thereof  is 
disqualified  and  cannot  sit.  For  such  contingencies  it  is  usually 
provided  by  statute  or  by  the  Constitution  for  the  substitution  of 
a  judge  for  the  trial  of  such  cases.  The  Constitution  of  this 
state  has  amply  provided  for  such  contingencies  in  section  9, 
art.  7  (section  179,  Bunn^s  Ed.),  by  providing  that,  in  event 
any  judge  shall  be  disqualified  for  any  reason  from  trying  any 
ease  in  his  district,  a  judge  pro  tempore  may  be  selected,  or  a 
district  judge  from  some  other  district  may  be  designated  by  the 
Chief  Justice  of  the  Supreme  Court  as  judge  pro  tempore  to 
try  such  case.  As  to  any  case  in  which  the  presiding  judge  in 
the  district  is  disqualified,  the  judge  pro  tempore  appointed  or  se- 
lected in  the  manner  provided  by  the  Constitution  is  judge  of 
the  court  of  that  district  for  the  purposes  of  that  case,  and, 
while  it  may  be  uncommon  we  are  imable  to  see  any  legal  rea- 
son why  a  judge  of  another  distiict  could  not  sit  in  the  trial 
of  a  case  for  the  removal  of  a  district  judge  of  any  given  district 
as  he  could  in  any  civil  case  or  other  special  proceedings  in  which 
such  judge  might  be  interested,  and  render  judgment  in  accord- 
ance with  the  verdict  of  the  jury,  favorable  or  adverse  to  such 
disqualified   judge.     The  district   courts  ,of  thia  state   are  the 
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courts  of  general  jurisdiction  most  accessible  to  the  people  for 
ihe  trial  of  their  causes  and  for  the  enforcement  of  their  rights, 
and  equally  accessible  in  cases  of  this  character  to -defendants  for 
the  purpose  of  making  their  defense,  and  the  right  of  trial  by 
jury  is  guaranteed  to  them  by  the  provisions  of  the  statute,  and 
whatever  defect  there  may  be  in  the  policy  of  the  law,,  with 
which  this  court  has  nothing  to  do,  the  construction  here  given 
to  the  statute  does  not  to  our  minds  lead  to  any  such  absurd 
consequences  as  to  indicate  that  we  have  reached  the  wrong  con- 
clusion, but,  on  the  other  hand,  affords  to  the  people,  and  to  the 
officeholders  against  whom  charges  are  preferred  for  miscon- 
duct in  office,  an  opportunity  for  a  speedy,  fair,  and  impartial 
fcrial,  and  has  the  further  merit  that  it  can  be  easily  changed,  at 
any  time  by  legislative  enactment. 

3.  Article  4  of  the  Criminal  Code  authorizes  the  removal 
of  county,  township,  municipal,  and  territorial  officers  upon  ac- 
cusation made  by  the  grand  jury  and  conviction  thereof  in  the 
manner  provided  by  said  article.  There  is  also  another  provis- 
ion of  the  statute  prescribing  a  different  procedure  by  which 
some  of  those  officers  may  be  removed.  Section  3745,  Wilson's 
Rev.  &  Ann.  St.  1903,  provides  that  "all  elective  or  appointive 
county,  township  and  other  officers  may  be  charged,  tried  and 
removed  from  office  for  any  of  the  causes  enumerated"  in  that 
section.  Section  3746  provides  that  the  board  of  county  com- 
missioners, in  the  name  of  the  county,  shall  make  such  charge 
and  bring  the  action  for  the  removal  under  the  provisions  of  the 
preceding  section;  but,  if  the  county  commissioners  are  the  par- 
ties charged,  then  the  probate  judge  and  the  county  treasurer 
shall  bring  the  action,  or  that  the  proceedings  may  be  in  all  cases 
instituted  as  provided  in  said  article  4  of  the  Code  of  Criminal 
Procedure.  The  class  of  officers  included  within  the  provisions 
of  these  sections  did  not  include  territorial  officers,  and  therefore 
does  not  include  state  officers.  The  effect  of  these  sections  is  to 
provide  a  new  and  distinct  procedure  for  the  removal  of  county, 
township,  and  other  officers  of  like  class  from  the  procedure  pre- 
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scribed  by  article  4  of  the  Criminal  Code.  Section  3747  provides 
that,  when  a  complaint  for  removal  is  filed,  if,  in  addition  to 
the  matter  charged  as  a  ground  for  removal,  the  complaint  shall 
also  pray  that  the  oflBcer  charged  be  suspended  from  office  pend- 
ing the  investigation,  the  judge  of  the  court  may,  upon  sufficient 
cause,  suspend  the  accused  from  the  functions  of  his  office  until 
the  determination  of  the  matter.  This  section,  by  express  pro- 
visions, confers  upon  the  judge  of  the  court  the  powenito  suspend 
any  officer  against  whom  charges  are  brought  for  removal  from 
office  under  the  procedure  prescribed  by  the  preceding  sections. 

Counsel  for  defendant  insist  that  these  sections  of  the  stat- 
ute are  in  pari  materia  with  the  provisions  of  article  4  of  the 
Criminal  Code  and  are  to  be  construed  together  as  though  they 
constituted  one  act,  and  as  conferring  upon  the  judge  of  the 
court  power  to  suspend  from  office  pending  the  final  investiga- 
tion of  the  officer  accused,  whether  the  proceeding  be  brought  un- 
der the  provisions  of  sections  3745  and  3746  or  under  the  pro- 
visions of  article  4  of  the  Criminal  Code.  This  contention,  we 
think,  could  be  true  only  as  to  county  officers  and  other  officers 
of  that  class,  if  true  at  all,  which  questions  we  do  not  decide,  for 
the  reason  that  the  class  of  officers  under  contemplation  in  sec- 
tions 3745  and  3746  does  not  include  territorial  or  state  officers, 
and  the  Legislature  had  in  mind  only  the  authorization  by  those 
provisions  of  the  statute  of  the  suspension  of  such  class  of  offi- 
cers as  are  enumerated  in  section  3745.  This  intention  appears 
from  the  last  sentence  of  section  3747,  which  reads: 

'*When  a  suspension  takes  place,  the  board  of  county  com- 
missioners may  temporarily  fill  the  office  by  appointment,  but  if 
the  officer  suspended  be  a  county  commissioner,  then  the  vacancy 
shall  be  filled  as  in  other  cases  of  vacancy  in  that  office.*^ 

This  language  provides  for  the  filling  of  a  vacancy  which 
occurs  as  a  result  of  suspension  made  under  provisions  of  that 
section.  Now  we  think  that  it  could  not  have  been  the  intention 
of  the  Legislature  to  authorize  the  board  of  county  commission- 
ers to  fill  a  vacancy  in  a  territorial  or  state  office,  but  that  the 
legislative  intent  was  to  make  provisions  for  filling  such  vacan- 
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cies  as  would  occur  from  the  power  to  suspend  as  conferred  by 
that  section.  No  express  statutory  provision  authorizing  the  sus- 
pension of  any  oflScer  accused  under  section  5212  exists,  and,  if 
the  district  court  in  the  case  at  bar  has  the  power  to  suspend 
plaintiff  pending  the  final  hearing  of  the  cause  now  pending  be- 
fore it,  it  must  have  such  power  by  virtue  of  the  same  being  in- 
eluded  within  the  power  to  remove  for  cause. 

As  to  which  side  of  this  question  is  supported  by  the  weight 
of  authority,  the  expressions  of  the  text-writers  prove  imreliable 
when  the  cases  cited  by  them  as  supporting  their  assertions  are 
carefully  examined.  Throop  on  Public  OflScers,  at  section  404, 
states  that  the  weight  of  authority  in  this  country  is  that  the 
power  to  suspend  an  officer  does  not  follow  from  the  grant  of  the 
power  to  remove  him,  or  even  from  general  words  in  a  statute 
which  may  refer  to  something  besides  removal.  In  support  of 
this  assertion,  the  author  cites  the  following  three  decisions: 
Meisker  v.  Neally,  41  Kan.  122,  21  Pac.  206,  13  Am.  St.  Rep. 
269;  State  v.  Jersey  City,  25  N.  J.  Law,  536;  Gregory  v.  Mayor, 
113  N.  Y.  416,  21  K  E.  119,  3  L.  R.  A.  854. 

Metsker  v.  Neatly  is  not  a  case  in  point  and  fails  to  sup- 
port the  doctrine  asserted  by  the  author.  The  only  question  in- 
volved in  that  case  was  the  power  of  the  mayor  of  a  city  of  the 
first  class  to  suspend  a  city  engineer  when,  under  the  charter, 
he  had  neither  the  power  to  suspend  nor  to  remove  such  officer 
given  in  express  terms.  The  court  did  not  pass  upon  the  ques- 
tion whether  the  power  to  remove  for  cause  included  as  incident 
to  it  the  power  to  suspend  pending  the  final  determination;  but 
the  opinion  of  the  court  contains  an  expression  which  is  directly 
opposed  to  the  doctrine  of  the  author's  text,  to  support  which  he 
cites  the  case.     The  court  uses  the  following  language: 

"They  claim  that  the  authority  to  amove  a  city  officer  re- 
quires a  greater  amount  of  power  than  to  simply  suspend  him; 
that  a  mayor,  by  virtue  of  his  office,  and  as  an  incidental  and  in- 
herent power  thereof,  can  at  any  time  suspend  an  officer,  even 
though  he  may  have  no  power  given  by  statute  or  ordinance  to 
amove  him.     They  cite  authorities  which  are  to  the  effect  that 
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the  power  to  suspend  is  included  in  the  power  to  amove.  We 
can  readily  believe  that  the  greater  power  to  amove  might  inchide 
the  lesser  one  to  suspend;  but  we  have  failed  to  notice  any  in- 
stance where  the  power  to  amove  is  not  conceded  that  the  author- 
ity to  suspend  is  admitted.'^     (Italics  are  ours.) 

Gregory  v.  Mayor  arose  upon  a  state  of  facts  which  distin- 
guishes it  from  the  case  at  bar.  In  that  case,  as  it  appears  from 
the  expression  of  the  court  in  the  opinion,  the  excise  board  of 
the  city  was  authorized  under  the  statute  to  expel  or  remove  an 
inspector  without  cause  being  shown,  charges  made,  or  any  in- 
vestigation thereof.  The  board,  acting  under  the  statute,  sus- 
pended one  of  the  inspectors  indefinitely.  It  was  held  that  the 
board  was  without  power  to  suspend.  In  speaking  of  the  nature 
of  the  power  of  the  board,  the  court  said: 

"The  commissioner  might  believe  that  the  inspector  was  not 
doing  his  duty,  and  yet  be  unable  to  show  exactly  wherein  he 
failed.  Proof  thereon  on  charges,  to  be  regularly  preferred  would 
amount  almost  to  a  denial  of  the  power  to  remove  because,  the 
duty  being  of  such  a  nature  as  above  described  and  to  be  per- 
formed beyond  the  view  of  the  commissioners,  the  inference  of 
a  failure  to  perform  them  might  be  based  upon  such  a  number 
of  disconnected  facts  that  it  would  not  be  regarded  as  justified 
upon  a  regular  trial.  Hence  the  necessity  of  a  power  to  remove 
when  the  commissioners  might  feel  there  had  been  a  dereliction 
of  duty  without  being  able  to  point  out  any  specific  fact  as  evi- 
dence thereof,  while  the  power  of  indefinite  suspension,  without 
pay,  would  not  add  anything  to  the  security  of  the  city  or  the 
power  of  the  commissioner  to  obtain  hopest  service.  If  the  em- 
ployee were  unfit,  it  would  be  the  duty  of  the  commission  to 
remove  him  at  once.  If  not  unfit,  he  should  not  be  suspended 
indefinitely,  without  pay.^' 

The  statute  gave  to  the  board  of  commissioners  the  arbitrary 
power  to  remove  the  inspector.  Under  such  authority  they  at- 
tempted to  exercise  the  power  of  indefinite  suspension. 

In  State  v,  Jersey  City,  supra,  which  appeads  to  be  in  point, 
the  court  stated  the  doctrine  to  be  that  the  power  to  expel  does  not 
authorize  a  city  council  to  suspend  a  member  from  the  exercise 
of  the  duties  of  his  oflSce. 
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Mechem  on  Public  OflBcers,  at  section  453,  discussing  this 
question,  says: 

'^Although  there  is  a  conflict  in  the  authorities,  the  beti*,r 
opinion  seems  to  be  that  the  power  to  remove  an  officer  does  not 
include  the  power  to  suspend  him  temporarily  from  the  oflBce." 

In  support  of  this  text,  the  author  cites  only  the  New  York 
and  New  Jersey  cases  above  referred  to,  and,  at  the  same  time, 
refers  to  two  other  cases,  one  from  New  Hampshire  and  one 
from  Missouri,  holding  the  contrary  doctrine,  and  these  cases 
are  the  only  cases  which  have  been  called  to  our  attention  as  sup- 
porting the  contention  of  plaintiff  that  the  power  to  remove  tor 
cause  does  not  include  the  power  to  suspend  pending  the  hear- 
ing of  charges  made  for  such  removal.  The  following 
cases  support  the  contrary  doctrine:  Shannon  v.  Portsmouth, 
54  N.  H.  183:  State  v.  Police  Commissioners,  16  Mo.  App.  48: 
State  V.  Megaarden,  85  Minn.  41,  88  N.  W.  412,  89  Am.  St 
Rep.  534. 

In  each  of  these  three  cases,  the  authority  to  remove  for 
cause  existed  under  the  statute;  but  there  was  no  express  gram 
of  power  to  suspend  pending  final  hearing.  In  Shannon  v.  Ports- 
mouth,  the  court  dismissed  the  question  without  discussion  or  the 
citation  of  authorities,  with  the  statement  that  it  did  not  seem 
to  require  any  argument  to  show  that  the  power  to  suspend  was 
included  in  the  power  to  remove.  In  State  v.  Police  Commis- 
sioners, the  court  said: 

"The  suspension  of  an  ofiBcer,  pending  his  trial  for  miscon- 
duct, so  as  to  tie  his  hands  for  the  time  being,  seems  to  be  imi- 
versally  accepted  as  fair,  salutary,  and  often  necessary  incident 
of  the  situation.  His  retention,  at  such  a  time,  of  all  the  advan- 
tages and  opportunities  afforded  by  official  position,  may  enable 
and  encourage  him,  not  only  to  persist  in  the  rebellious  prac- 
tices complained  of  but  also  to  seriously  embarrass  his 
triers  in  their  approaches  to  the  ends  of  justice.  In 
the  absence  of  any  express  limitation  to  the  contrary — and  none 
has  been  shown — ^we  are  of  opinion  that,  in  cases  where  guilti- 
ness of  the  offense  charged  will  involve  a  dismissal  from  office, 
there  is,  on  general  princples,  no  arbitrary  or  improper  exercise 
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of  a  supervisory  authority  in  a  suspension  of  the  accused  pending 
his  trial  in  due  and  proper  form.^' 

In  State  v.  Megaarden,  which  is  directly  in  point,  both  the 
statute  conferring  the  power,  and  the  facts  upon  which  the  case 
arose,  being  very  similar  to  the  statute  and  facts  in  this  case, 
the  court  entered  into  a  very  full  discussion  of  the  question  and 
reviewed  and  distinguished  Oregvry  v.  Mayor,  supra,  and,  speak- 
ing of  the  necessity  of  exercise  of  this  power  where  the  power  is 
conferred  by  statute  to  remove  for  cause,  the  court  said: 

"A  better  illustration  of  the  necessity  of  holding  that  such 
incidental  right  exists  cannot  be  made  than  in  the  case  of  an 
investigated  sheriff,  who  as  executive  officer  of  the  county,  en- 
joys great  influence,  which  might  readily  extend  to  the  control 
of  papers  absolutely  necessary  to  determine  the  matters  imder 
investigation.  He  might,  if  so  disposed,  prevent  the  use  of  other 
evidence  necessary  to  a  fiill  and  ifair  hearing  !of  the  charges 
against  him.  If  the  alleged  acts  of  misconduct  were,  as  they 
might  supposedly  be,  made  the  grounds  of  inquest  by  the  grand 
jury  upon  which  further  proceedings  would  depend,  it  is  easy 
to  see  how  he  would  have  a  deep  interest  in  withholding  or  per- 
mitting use  of  means  that  would  result  in  Just  and  effectual 
prosecution;  and,  if  he  might  hold  the  office  until  removed  by 
the  Governor,  a  trial  of  an  indictment  against  him  might  be 
made  useless  in  various  ways  by  the  exercise  of  his  power  and  in- 
fluence in  the  court  where  such  trial  would  be  conducted,  as  well 
as  in  the  investigation  by  the  commissioners." 

In  discussing  this  question,  the  rule  is  stated  in  Cyc.  (vol- 
ume 29,  p.   1405)    as  follows: 

'TSThere  no  express  power  to  suspend  has  been  granted,  the 
courts  do  not  recognize  that  the  power  is  included  within  the  ar- 
bitrary power  to  remove,  for  the  exercise  of  the  power  to  suspend 
will  produce  an  interregnum  in  office.  The  ends  of  discipline  in 
such  a  case  may  be  sufficiently  subserved  by  the  exercise  of  the 
power  of  removal  and  do  not  require  the  recognition  of  a  power 
to  suspend;  but,  where  the  power  of  removal  is  limited  to  cause, 
the  power  to  suspend,  made  use  of  as  a  disciplinary  power  pend- 
ing charges,  is  regarded  as  included  within  the  power  of  re- 
moval." 

As  between  these  two  rules,  which  appear  to  be  about  equally 
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supported  by  tlie  authorities,  we  feel  constrained  to  adopt  and 
follow  that  rule  which  appears  to  us  will  be  more  conducive  to 
the  administration  of  justice  and  the  protection  of  the  public 
against  delinquent  ^nd  corrupt  oflBce  holders,  and  to  hold  that 
the  power  to  remove  for  cau8e>  after  a  hearing  only,  includes  the 
power  to  suspend  temporarily  pending  such  hearing.  This  power, 
however,  is  n6t  a  power  that  should  be  exercised  arbitrarily,  and 
the  courts  unquestionably  will  exercise  it  only  when  strong  rea- 
son exists  therefor,  and  will  not  impose  unnecessary  burdens 
upon  the  accused  official,  when,  after  a  review  of  the  circumstan- 
ces surrounding  the  case  and  other  reasons  offered  why  the  power 
should  be  exercised,  it  does  not  appear  that  the  exercise  of  such 
power  is  necessary  to  the  administration  of  justice  and  the  pro- 
tection of  the  public  against  such  accused  oflBce  holder.  The 
court  will  exercise  or  refuse  to  exercise  it  in  each  case,  as  in  his 
sound  discretion  the  facts  and  circumstances  peculiar  to  that  case 
require. 

We  therefore  conclude:  That  the  district  judge  is  not  sub- 
ject to  impeachment;  that  all  state  oflRcers  elected  by  the  people 
or  appointed  by  the  Governor,  whose  removal  has  not  otherwise 
been  provided  for  hy  the  Constitution,  or  fexclusifve  provision 
made  for  the  removal  thereof  by  statute,  may  be  removed  imder 
the  provisions  of  article  4,  c.  68,  Wilson^s  Rev.  &  Ann.  St.  1903; 
and  that,  pending  a  final  hearing  of  a  proceeding  under  such  stat- 
ute to  remove  a  state  officer,  the  court  in  which  such  cause  is 
pending  may  suspend  the  accused  officer  from  the  exercise  of 
the  functions  of  his  office. 

The  writ  is  denied. 

Dunn,  Turner,  and  Williams,  JJ.,  concur;  Kane,  C.  J.,  not 
participating. 
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Border  et  al.  v.  Carrabine. 

No.  192.     Opinion  Filed  Sentember  14.  1909. 

(104  Pac.   906.) 

APPEAL  AND  ERROR — Review^Change  of  Thaory.  When  the  an- 
swer of  the  defendant  and  the  reply  of  the  plaintiff  Join  issues 
inconsistent  with  the  allesrations  of  the  petition,  and  the  case  is 
submitted  to  the  court  below  without  .objection  on  the  issues 
Joined  by  the  answer  and  reply,  and  Judgrment  is  rendered  on  that 
theory,  the  parties  will  not  be  permitted  to  change  In  this  court 
a  theory  voluntarily  adopted  In  the  court  below. 

(Syllabus  by  the  court.) 

Error  from  District  Court,  Cheer  County;  C.  F,  Irwin,  Judge. 

Action  by  G.  F.  Border  and  Maud  Border  against  0.  Carra- 
bine.  Judgment  for  defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

Vol.   24—39 
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C,  C.  Wells,  J.  W,  Scothorn,  and  J.  A.  Powers,  for  plaintiffs 
in  error,  citing:     Cheeseborough  v.  Parker,  25  Kan.  566. 

J,  F,  Mathews  and  S.  B.  Oarreit,  for  defendant  in  error, 
citing:  Swartzel  v.  Rogers,  3  Kan,  374;  Northup  v.  Romary,  6 
Kan.  240;  Blackford  v,  Leveridge,  10  Kan.  101;  A.  &  E.  Enc. 
Law,  vol.  20,  p.  611. 

ILa.ne^  C.  J.  The  petition  in  this  case  states  a  cause  of  ac- 
tion for  the  recovery  of  real  estate.  The  action  was  brought  by 
the  plaintiffs  in  error  against  the  defendant  in  error  in  the  dis- 
trict court  of  Greer  county,  prior  to  statehood.  Besides  the  usual 
prayer  for  possession,  the  plaintiffs  prayed  judgment  for  dam- 
ages in  the  sum  of  $25  per  month  for  the  wrongful  detention  of 
the  land. 

The  answer  of  the  defendant  admitted  the  possession,  and  as 
a  defense  set  up  the  following  contract: 

"April  4,  1905.  G.  F.  Border  has  this  day  sold  to  0.  Carra- 
bine the  corner  lot  now  used  as  Border  &  De  Armanis  oflSce, 
containing  70  feet  fronting  north  and  extending  south  150  feet, 
and  move  the  North  Side  Hotel,  in  North  Mangimi,  and  place 
on  said  lot,  fOr  the  consideration  of  $700,  to  be  paid  when  hotel 
is  moved,  and  $800  to  be  paid  in  12  months,  at  the  rate  of  10 
per  cent,  interest.  Border  agrees  to  place  said  hotel  on  said  lot 
in  good  condition  as  it  now  stands,  except  paper  being  broken, 
by  May  1,  1905^'— 

and  further  alleged  that  said  hotel  was  moved  upon  said  lot  by 
said  plaintiff  G.  P.  Border,  and  said  defendant  took  possession 
of  the  same  under  the  terms  of  said  contract,  and  paid  said  plain- 
tiff G.  F.  Border  the  sums  of  money  indorsed  thereon,  namely, 
$648  in  cash;  that  the  said  hotel  building  was  a  valuable  im- 
provement on  said  property,  worth  $2,500  to  $3,000;  that  said 
plaintiff  G.  F.  Border  die!  not  comply  with  his  contract  in  plac- 
ing said  hotel  on  said  lot  by  May  1,  1905,  and  that  defendant 
was  thereby  damaged  $300  on  account  of  being  deprived  of  the 
use  of  said  hotel;  that  said  hotel  was  not  placed  on  said  lot  in  as 
good  condition  as  when  it  was  in  North  Mangum,  as  provided  in 
said  contract,  and  defendant  was  compelled  to  hire  carpenters  to 
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repair  same  and  pay  out  $160  therefor;  that  defendant  had  been 
at  all  times  ready  to  comply  with  his  part  of  said  contract,  and 
pay  or  secure  the  payment  of  the  sums  due  thereunder. 

By  way  of  reply,  the  plaintiff  G.  F.  Border  admitted  the  exe- 
cution and  delivery  of  the  contract  set  up  by  the  answer  of  de- 
fendant, and  that  he  failed  to  place  the  hotel  described  in  said 
contract  on  the  land  therein  mentioned  within  the  time  therein 
stipulated,  and  that  the  defendant  had  paid  on  said  contract  the 
sum  of  $648.  He  then  alleges,  in  substance,  that  in  a  few  days 
after  the  execution  and  delivery  thereof  he  procured  the  services 
of  the  best  house  mover  he  could  obtain  to  move  said  hotel,  and 
did  commence  to  have  said  hotel  moved,  but  that  he  was  imable, 
by  using  every  reasonable  effort  on  his  part,  to  place  said  hotel 
on  the  premises  within  the  time  stipulated,  by  reason  of  heavy 
rains  that  soaked  the  ground  with  water  in  an  imusual  manner, 
and  this  and  other  acts  over  which  he  had  no  control  prevented 
strict  compliance  with  the  terms  of  the  contract. 

On  the  trial  of  the  cause  no  title  papers  or  evidence  of  that 
character  were  introduced  by  plaintiffs,  and  the  record  discloses 
that  the  sole  issue,  as  far  as  the  evidence  introduced  was  con- 
cerned, was  whether  or  not  the  plaintiff  6.  F.  Border  complied 
with  the  terms  of  the  contract,  and,  if  he  did  not,  if  he  was  justi- 
iSed  in  not  complying  with  them  on  accoimt  of  the  rains,  which 
made,  as  he  contended,  compliance  within  the  time  limited  im- 
possible, and  the  amount  of  damages,  if  the  plaintiff  6.  F.  Bor- 
der was  found  to  be  legally  culpable.  The  case  was  tried  to  the 
court  without  a  jury,  the  court  making  special  findings  to  the 
effect,  that  the  defendant  had  been  placed  in  possession  by  plain- 
tiff G.  F.  Border,  and  the  hotel  building  placed  upon  the  lots 
under  said  written  contract  of  sale  and  purchase;  that  plaintiff 
G.  F.  Border  received  from  said  defendant  the  sum  of  $6-18  of 
the  stipulated  purchase  money;  that  plaintiff  G.  F.  Border  was 
not  entitled  to  the  possession  of  said  premises,  and  under  the 
evidence  and  pleadings  the  action  was  not  properly  brought  as 
an  action  in  ejectment;  that  the  lot  was  no  part  of  the  homestead 
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of  plaintiffs,  and  that  Maud  Border  was  improperly  joined  as 
party  plaintiff;  that  at  the  time  the  action  was  brought  plaintiff 
G.  P.  Border  was  entitled  to  $844  balance  purchase  on  sale;  that 
defendant  was  entitled  to  a  credit  thereon  in  the  sum  of  $200 
for  his  damages  occasioned  by  the  failure  of  the  plaintiff  G.  F. 
Border  to  comply  with  the  terms  of  the  contract  within  the  time 
limited  by  its  terms,  leaving  a  balance  due  plaintiff  G.  F.  Bor- 
der of  $644,  with  10  per  cent,  interest. 

Upon  these  findings  the  court  entered  judgment  (for  the 
sum  found  due,  and  a  decree  giving  plaintiffs  a  lien  on  said 
premises,  and  ordering  the  same  sold  to  satisfy  the  money  judg- 
ment. Prom  this  judgment  and  decree  of  the  court,  the  plain- 
tiffs appealed  to  this  court,  assigning  various  errors;  but  the  only 
one  urged  and  resisted  with  vigor  by  counsel  for  the  respective 
parties  in  their  briefs  is  the  first  assignment,  to  the  effect  that 
the  court  committed  error  in  overruling  plaintiffs'  motion  for  a 
new  trial,  for  the  reason  that  under  section  4792,  Wilson's  Rev. 
&  Ann.  St.  1903,  the  plaihtiffs  were  entitled  to  a  new  trial  as  a 
matter  of  right,  upon  demand  therefor  and  notice  thereof  on 
the  journal. 

It  has  been  held  by  the  Supreme  Court  of  the  territory  in 
Keller  v.  Hawk,  13  Okla.  261,  74  Pac.  106,  and  the  Supreme 
Court  of  the  state,  in  Hammer  v,  Rogers  et  al.,  21  Okla.  367,  96 
Pac.  611,  that: 

*^here  the  principal  object  of  an  action  is  the  recovery  of 
real  property,  the  party  against  whom  the  judgment  is  rendered 
may,  at  any  tim'3  during  the  term  at  which  the  judgment  is  ren- 
dered, have  another  trial  as  a  matter  of  right;  and  this,  although 
there  is  joined  with  such  principal  object,  and  as  incidental 
thereto,  the  cancellation  of  the  evidence  of  title  of  the  adverse 
party  in  the  nature  of  equitable  relief.'' 

To  our  minds  the  case  at  bar  does  not  fall  within  the  rule 
laid  down  in  these  cases.  While  the  statute  is  imperative  when 
,  the  case  is  one  embraced  within  its  terms,  yet  it  can  in  no  sense 
be  said  that  the  case  at  bar  is  solely  and  exclusively  for  the  re- 
covery of  the  land  described  in  the  petition.     It  is  true  that  ac- 
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tion  was  originally  brought  under  the  statute;  but  the  subse- 
quent pleadings  on  the  part  of  the  plaintiffs  and  the  proceedings 
at  the  trial  plainly  show  that  they  really  did  not  have  a  statutory 
cause  of  action  for  the  recovery  of  real  estate.  The  plaintiffs  in 
their  reply  prayed  for  the  same  relief  asked  for  in  their  petition, 
and  further  prayed  that: 

"In  the  event  the  court  is  of  the  opinion  that  plaintiffs  are 
bound  to  execute  and  deliver  to  the  defendant  their  conveyance 
of  said  lot,  then  in  that  event  the  said  plaintiff  G.  P.  Border 
asks  judgment  by  the  court  declaring  a  lien  upon  said  premises 
for  the  sum  of  $852,  with  interest  thereon  from  the  4th  day  of 
April,  1905,  at  the  rate  of  10  per  cent,  per  annum,  and  that  said 
premises  be  ordered  sold  to  pay  same,  and  costs  of  this  action. 

It  was  upon  the  issues  joined  by  the  answer  and  the  reply 
that  the  case  was  tried  and  submitted  to  the  court  below,  and 
no  effort  was  made  to  show  that  the  plaintiff  was  entitled  to  the 
recovery  of  the  land. 

Section  4306,  Wilson's  Bev.  &  Ann.  St.  1903,  provides: 

*^hen  the  answer  contains  new  matter,  the  plaintiff  may 
reply  to  such  new  matter,  denying,  generally  or  specifically,  each 
allegation  controverted  by  him;  and  he  may  allege,  in  ordinary 
and  concise  language,  and  without  repetition,  any  new  matter 
not  inconsistent  with  the  petition,  constituting  a  defense  to  such 
new  matter  in  the  answer.'* 

It  is  true  the  reply  of  plaintiffs  contains  matter  inconsistent 
with  the  allegations  of  their  original  petition;  but  the  case  was 
tried  below  by  both  parties  without  objection  upon  the  answer 
and  reply,  and  the  parties  will  not  be  permitted  to  change  in  this 
court  a  theory  voluntarily  assumed  by  them  in  the  court  below. 
In  Harris  v.  First  Nat,  Bank  of  Bokchito,  21  Okla.  189,  95  Pac. 
781,  it  was  held  by  this  court  that  "the  right  of  appellant  to 
recover  was  properly  submitted  to  the  jury  on  his  own  theory. 
The  jury  finding  against  him  on  the  theory  relied  upon,  he  will 
not  be  permitted  to  change  front  in  this  court,  and  claim  the 
right  to  recover  upon  some  other  theory.''  The  plaintiff  G.  P. 
Border  has  been  granted  the  equitable  relief  prayed  for  in  his 
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reply,  and  was  allowed  the  full  amount  he  claims  was  due  him 
under  the  contract,  with  the  exception  of  the  sum  of  $200,  which 
the  court  found  was  due  the  defendant  as  damages  for  breach  of 
the  contract  by  the  plaintiff  6.  P.  Border.  There  is  evidence  in 
the  record  reasonably  tending  to  sustain  the  judgment  of  the 
court  on  the  question  of  damages,  so  this  court  is  precluded  from 
disturbing  it. 

The  suit  as  finally  presented  to  the  court  below  was  not  an 
action  for  the  recovery  of  real  estate  within  the  meaning  of  the 
statute,  and  the  plaintiffs  in  error  are  therefore  not  entitled  to 
a  new  trial  as  a  matter  of  right.  We  have  examined  the  record 
and  proceedings  in  the  court  below  upon  the  theory  the  case  was 
there  presented,  and  find  no  reversible  error  therein  on  the  merits 
of  the  case. 

The  judgment  of  the  court  below  is  aflBrmed. 

All  the  Justices  concur. 


liAMB  et  al  v.  youNQ  et  al,  (Brannon,  Intervener.) 
No.  127.     ODlnion  Filed  September  14.  1909. 
(104   Pac.   335.) 

APPEAL  AND  ERROR — Record— Motion  to  Discharge  Attachment    A 

motion  to  disehargre  property  from  an  attachment  is  not  part  of 
the  record,  unless  made  so  by  bill  of  exceptions  or  case-made. 

(Syllabus  bv  the  Court.) 

Error  from  District  Court,   Custer  County;  James  R.  Tolbert, 

Judge, 

Action  by  C.  H.  Lamb  and  another  against  P.  K.  Young 
and  another,  in  which  action  W.  I.  Brannon  intervened.  An  at- 
tachment was  issued  and  levied  upon  lots,  and,  the  same  having 
been  discharged,  plaintiffs  bring  error.     Writ  of  error  dismissed. 
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Andrew  J,  Welch,  for  plaintiffs  in  error. 
Oeo,  T,  Webster,  for  defendants  in  error. 

Kane,  C.  J.  This  was  an  action,  commenced  by  the  plain- 
tiffs in  error,  plaintiffs  below,  against  P.  K.  Young  and  Flora 
Young,  as  defendants,  in  the  district  court  of  Custer  county; the 
plaintiffs  alleging,  in  substance,  that  the  defendants  were  in- 
debted to  them  in  the  sum  of  $50  on  account  of  a  commission 
due  them  for  the  sale  of  real  estate.  An  attachment  was  issued 
and  levied  upon  lots  25  and  26,  in  block  66,  in  the  town  of 
Clinton,  in  said  county,  and  service  of  sunmions  was  sought  to 
be  procured  upon  the  defendants  by  publication.  After  the  at- 
tachment was  levied  the  defendant  in  error,  W.  I.  Brannon,  in- 
tervened and  set  up  ownership  of  the  lots,  and  filed  a  motion  to 
discharge  the  same  from  the  attachment  levied  upon  them  in 
the  suit  against  the  Youngs.  The  court  below, sustained  the  mo- 
tion to  discharge  the  lots  frpm  the  attachment,  and  the  case  was 
brought  here  by  the  plaintiffs  upon  a  certified  transcript  of  the 
record,  without  making  the  motion  to  discharge  the  attachment 
a  part  thereof  by  bill  of  exceptions  or  case-made. 

It  has  been  held  by  this  court  many  times  that  motions  to 
discharge  attachments  and  proceedings  of  that  kind  are  not  part  of 
the  record,  unless  made  so  by  bUl  of  exceptions  or  case-made.  As 
the  action  of  the  court  below  in  sustaining  the  motion  to  dis- 
charge is  the  only  error  assigned,  the  certified  transcript  of  the 
record  is  not  suflBcient  to  present  it  to  this  court  for  review. 

The  appeal  is  accordingly  dismissed. 

All  the  Justices  concur. 
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Atchison,  T.  &  S.  F.  By.  Co.  v.  State  et  al. 

No.  671.    Opinion  Filed  September  14.  1909. 

(104  Pac.  908.) 

RAILROADS— Private  Facilities — Switches— Difference  in  Location. 
Section  18,  art.  9,  oX  the  Constitution  (Bunn's  Ed.  sec  222),  does 
not  require  transportation  or  transmission  companies  at  their  own 
expense  to  provide  such  equal  facilities  and  conveniences  between 
private  persons  or  corporations  as  to  overcome  or  equalize  disad- 
vantagres  caused  bv  dissimilarity  of  location. 

(Syllabus  by  the  court.) 

Appeal  from  State  Corporation  Commission. 

From  an  order  of  the  Bailroad  Commission,  requiring  tKe 
Atchison,  Topeka  &  Santa  Fe  Eailway  Company  to  constrnct  a 
private  switch  to  the  mill  of  J.  B.  Davis,  the  railway  company 
appeals.     Beversed. 

Cottingham  &,  Bledsoe,  for  plaintiff  in  error. 

Kane,  C-  J.  This  is  an  appeal  from  an  order  of  the  Corpora- 
tion Commission  of  the  state  directing  the  plaintiff  in  error  to 
construct  a  private  switch  to  the  flouring  mill  of  .T.  B.  Davis,  at 
Gage,  Okla.,  Mr.  Davis  being  required  to  pay  for  so  much  of  the 
switch  as  was  off  the  right  of  way  of  the  company.  The  fact, 
as  found  by  the  commission,  are  to  the  effect  that  the  Davis  mill 
and  elevator  are  located  a  short  distance  off  the  defendant's 
right  of  way;  that  the  defendant  permitted  other  elevators  to 
build  on  its  right  of  way  and  adjoining  its  house  track;  that  by 
reason  of  the  location  of  the  other  elevator  they  have  an  ad- 
vantage over  complainant  in  loading  aiid  unloading  commodities 
of  from  $10  to  $15  a  car,  and  by  extending  the  use  of  its  grounds 
and  facilities  to  other  elevators  it  t!ierel)v  discriminated  against 
the  complainant. 

It  will  appear  from  the  foregoing  that  the  law  question  in- 
volved in  this  case  is  identical  with  one  of  the  questions  decided 
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by  this  court  in  the  case  of  C,  R.  I.  &  P.  Ry.  Co,  v.  State  et  al., 
23  Okla.  94,  99  Pac.  901.  In  that  case  it  was  held  that  "section 
18,  art.  9,  of  the  Constitution  (Bunn's  Ed.  §  222),  does  not  re- 
quire transportation  or  transmission  companies  at  their  own  ex- 
pense to  provide  such  equal  facilities  and  conveniences  between 
private  persons  or  corporations  as  to  overcome  or  equalize  disad- 
vantages caused  by  dissimilarity  of  location.^'-  It  was  further 
held  that  '^private  persons  or  corporations  desiring  the  construc- 
tion of  side  tracks  to  accommodate  their  particular  industries 
should  proceed  under  Const,  art.  9,  §  33  (Bunn's  Ed.  §  246),  re- 
quiring such  persons  or  corporations  to  pay  the  expense  of  such 
construction,  and  not  under  section  18  (Bunn's  Ed.  §  222),  relat- 
ing to  the  establishment  of  public  service  facilities  and  conven- 
iences.'^  The  foregoing  case  seems  to  be  in  point,  and  as  counsel 
for  the  Corporation  Commission  has  not  briefed  the  case  at  bar, 
or  thrown  any  new  light  upon  the  question  involved,  we  are  con- 
strained to  adhere  to  the  rule  therein  laid  down. 

The  order  of  the  Corporation  Commission  is  accordingly  re- 
versed, and  the  case  remanded,  with  direction  to  set  aside  the 
same. 

All  the  Justices  concur. 


Nelson,  Sheriff,  v.  Oklahoma  City  &  W.  Ry.  Co. 

No.  156.     Opinion  Filed  September  14,  1909. 

(104  Pan.   42.) 

TAXATION — Complianoa  with  Statutory  Requirements.  Where  the 
statute  requires  a  series  of  acts  to  be  performed  before  the  owners 
of  property  are  properly  chargreable  with  taxes,  such  acts  are 
conditions  precedent  to  the  exercise  of  the  power  to  levy  taxes, 
and  all  the  requirements  of  the  statute  must  be  complied  with, 
or  they  cannot  be  collected. 

(Syllabus  by  the  court.) 
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Error  from  District  Court,  Oreer  County;  C.  F.  Irwin,  Judge. 

Action  by  the  Oklahoma  City  &  Western  Railway  Company 
against  Jasper  Nelpon,  as  sheriff.  Judgment  for  plaintiff,  and 
defendant  brings  error.     AflRrmed. 

H,  D.  Henry,  Co.  Atty.,  and  Chas.  M.  ThacJcer,  for  plaintiff 
in  error,  citing:  Sharpe  v.  Engle,  2  Okla.  624;  Sweet  v.  Boyd,  6 
Okla.  700;  26  A.  &  E.  Enc.  Law  690-1;  Hibernian  Benev.  So- 
ciety  V.  Kelly,  28  Ore.  173;  Hayes  v.  Douglass  County,  92  Wis. 
429;  Odlin  v,  Woodrujf  (Fla.)  22  L.  R.  A.  701. 

Flynn  &  Ames  and  R,  A,  Kleinschmidt,  for  defendant  in 
error,  citing:  Sherwin  v,  Bughee,  17  Vt.  337;  Hewes  v.  Reis,  40 
Cal.  255;  Moser  v.  White,  29  Mich.  59;  Cooley  on  Taxation  (3d. 
Ed.)  p.  45;  Best  v.  Oholson,  89  HI.  465;  Boyse  v.  Auditor  Gen- 
eral (Mich.)  51  N.  W.  457;  State  ex  rel  v.  Railroad  Co.,  87  Mo. 
236;  State  ex  rel  v.  Railway  Co.  (Mo.)  36  S.  W.  211;  Mix  v. 
People,  72  111.  241;  Railway  Co,  v.  People  (111.)  31  X.  E.  113; 
Kingfisher  v.  Mayor  and  Council^  5  Okla.  82. 

Ka2^,  C.  J.  This  was  a  suit  brought  by  the  defendant  in 
error,  plaintiff  below,  against  the,  plaintiff  in  error,  defendant  be- 
low, as  sheriff  of  Greer  county,  to  restrain  him  from  collecting 
certain  township  taxes  assessed  against  the  plaintiff,  on  the 
ground  that  the  levy  of  said  tax  was  illegal  and  void  for  the 
reason  that  the  board  of  directors  of  the  interested  township  did 
not  make  out  an  accoimt  of  the  money  necessary  to  defray  the 
township  expenses  of  said  township,  and  did  not  cause  such  an 
account  to  be  signed  by  the  president  and  attested  and  filed  with 
the  county  clerk  of  Greer  county  on  or  before  the  first  day  of  the 
session  of  the  board  of  county  commissioners  at  which  the  assess- 
ment for  county  purposes  was  made,  and  that  the  board  of  di- 
rectors did  not  at  any  time  file  such  account  and  certificate  with 
the  county  clerk  of  said  county,  as  required  by  section  6685  of 
Wilson's  Rev.  &  Ann.  St.  Okla.  1903. 

It  is  admitted  by  the  pleadings  and  by  brief  of  counsel  for 
the  plaintiff  in  error  that  the  board  of  directors  of  said  township 
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did  not  perfonn  the  duties  imposed  upon  them  by  the  foregoing 
section  of  the  statute  within  the  time  therein  specified,  and  the 
pleadings  and  exhibits  attached  thereto  further  show  that  what 
the  board  actually  did,  as  taken  from  the  minutes  of  the  meet- 
ing, was  the  following: 

*'The  Altus  township  board  was  called  together  by  trustee 
Prank  Johnston  for  the  purpose  of  levying  a  special  road  and 
bridge  tax.  6  mills  was  agreed  upon  as  being  a  sufficient  amt. 
to  raise  said  funds.  No  further  buis.  before  the  board,  meeting 
closed.     Prank  Johnston,  Trustee..   Wm.  McDaniel,  Clerk.*' 

This  meeting,  according  to  the  pleadings,  was  held  on  the 
7th  day  of  September,  1906.  The  certificate  of  the  township 
levy  attached  to  the  answer,  marked  "Exhibit  B,"  reads  as  fol- 
Jowb: 

''Altus  Township.  Greer  County,  Oklahoma.  July  7th,  190C. 
To  the  County  Clerk  of  Greer  County,  Oklahoma.  The  board  of 
directors  of  Altus  township,  in  Greer  county,  Oklahoma,  has  es- 
timated the  amount  of  money  necessary  to  defray  the  expenses 
of  said  township  for  the  next  ensuing  year  at  fifteen  hundred  and 
seventy-three  and  no/100  dollars  and  have  determined  upon  the 

following  levies:     Por  special  township  purposes  mills;  for 

general  township  purposes  six  mills;  for  road  and  bridge  pur- 
poses   mills;  total  on  each  dollar  valuation,  six  mills.    Frank 

Johnston,  President  of  Township  Board.  Altus  township.  At- 
test:    Wm.  McDaniel,  Clerk.'' 

On  this  said  exhibit  is*  indorsed  the  following: 
''Township  Levy.     Por  year  1906,  Altus  Township.    Town- 
ship general  six  mills;  road  and  bridge  mills;  special  town- 
ship   mills;  total  six  mills.     Piled  this  2d  day  of  Pebruary, 

1907.     Ployd  McNeill,  County  Clerk." 

The  answer,  which,  with  the  exhibits  attached,  discloses  the 
above  state  of  facts,  was  demurred  to,  and  the  court  below  sus- 
tained the  demurrer  and  issued  a  permanent  injunction  against 
the  sheriff  enjoining  him  from  collecting  the  taxes  so  levied 
and  assessed.  To  reverse  this  decree  of  the  court  below,  the 
plaintiff  in  error  brings  the  case  to  this  court  by  petition  in  error 
and  case-made. 
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We  are  of  the  opinion  that  the  judgment  of  the  court  below 
should  be  aflBnned.     Section  6685,  supra,  provides,  in  part  that: 

"The  township  board  of  directors  shall  make  out  an  account 
of  the  amount  of  money  necessary  to  Aetr^j  the  township  ex- 
penses during  the  next  ensuing  year;  said  account  shall  be  made 
out  not  more  than  sixty  nor  less  than  twenty  days  prior  to  the 
meeting  of  the  county  commissioners  at  which  the  assessment  for 
county  purposes  is  made.  Said  account  shall  be  signed  by  the 
president  of  the  board  and  attested  and  filed  with  the  clerk  of 
the  county  on  or  before  the  first  day  of  said  session  of  the  county 
commissioners,  who  shall  cause  the  same  to  be  placed  upon  the 
tax  books  of  said  township.     ♦     *     *  *» 

Plaintiff  in  error  maintains  that  the  judgment  of  the  court 
below  is  in  conflict  with  the  case  of  Sharps  et  al.  v.  Engle  et  al,, 
2  Okla.  624,  39  Pac.  384,  and  quotes  from  that  case  to  sustain 
his  position,  as  follows: 

"Section  5627  of  the  Statutes  of  Oklahoma  of  1893,  which 
provides  that  on  the  third  Monday  in  July  of  each  year  boards 
of  county  commissioners  must  levy  the  necessary  taxes  for  that 
year,  and  that  they  may  levy  the  same  at  any  time  after  that 
day,  if  the  statement  from  the  territorial  board  of  equalization 
has  not  been  received,  but  that  such  levy  must  not  be  postponed 
for  more  than  ten  days,  and  that  the  commissioners  must  levy 
the  taxes  as  directed  by  law,  is  mandatory  in  the  requirement 
that  the  commissioners  must  levy  the  taxes  as  provided,  but  does 
not  prohibit  the  levying  of  the  taxes  after  the  expiration  of  the 
time,  if  they  are  not  levied  within  the  time,  and  a  taxpayer  may 
not  enjoin  the  collection  of  taxes  merely  because  they  were  levied 
a  few  days  late.^^ 

Sharpe  et  al,  v,  Engle  et  al,,  supra,  to  our  mind  is  quite  dis- 
tinguishable from  the  case  at  bar.  From  an  examination  of  the 
admitted  facts  as  shown  by  the  exhibits  attached  to  defendant's 
answer,  it  is  apparent  that  the  township  board  at  the  alleged 
meeting  in  September  in  making  an  estimate  of  the  township 
expenses  for  the  fiscal  year  failed  to  comply  with  the  statute  in 
letter  or  in  spirit.  The  statute  required  the  township  board  of 
directors  to  make  out  an  account  of  the  amount  of  money  neces- 
sary to  defray  the  township  expenses  during  the  next  ensuing 
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year.  The  board  made  out  an  account  of  the  amount  of  money 
necessary  to  provide  a  special  road  and  bridge  tax;  and  it  was 
agreed  that  six  mills  was  a  sufficient  amount  to  raise  funds  for 
that  purpose.  The  certificate  of  the  township  levy  attached  to 
the  answer  states,  it  is  true,  that  the  board  of  directors  of  Altus 
township,  Greer  county,  have  estimated  the  amount  of  money  nec- 
essary to  defray  the  expenses  of  said  township  for  the  next  en- 
suing year  at  $1,573,  and  have  determined  upon  the  following 
levy  for  general  taxation  purposes,  six  mills.  But  this  certificate 
is  in  conflict  with  the  minutes  of  the  meeting,  which  were  admit- 
ted to  be  correct,  and  was  not  filed  in  the  office  of  the  county 
clerk  until  the  2d  day  of  February,  1907,  long  after  the  levy  was 
made;  the  levy  having  been  made  on  infonliation  as  to  the  pro- 
ceedings of  the  board  received  by  the  counl^  clerk  by  telephone, 
presumably,  on  the  17th  day  of  September,  1906,  the  day  the 
board  met  as  shown  by  the  minutes  of  the  meeting. 

But,  besides  the  foregoing  defects  in  the  certificate,  it  was 
not  in  compliance  with  section  6685,  inasmuch  as  it  was  not 
signed  by  the  president  of  the  board  or  attested  as  required  by 
law.  A  substantial  compliance  with  the  requirements  of  the 
foregoing  section  was  absolutey  necessary  before  the  machinery 
for  levying  and  collecting  township  taxes  could  legally  be  set  in 
motion,  and  property  subjected  to  such  tax.  The  county  board, 
in  the  absence  of  any  information  as  to  the  amount  of  money  re- 
quired to  be  raised  by  such  levy,  as  is  required  by  law,  would  be 
without  authority  or  jurisdiction  to  proceed  with  such  levy. 

*^here  the  statute  requires  a  series  of  acts  to  be  performed 
before  the  owners  of  the  property  are  properly  chargeable  with 
the  tax,  such  acts  are  conditions  precedent  to  the  exercise  of  the 
power  to  levy  tax,  and  all  the  requirements  of  the  statute  must 
be  complied  with,  or  that  tax  cannot  be  collected."  (Hewes  v. 
Reis  et  cH.,  40  Cal.  255.) 

The  reason  for  this  rule  is  well  stated  in  Cooley  on  Taxation 
(3d  Ed.)  p.  45,  in  the  following  language: 

'^Executive  and  ministerial  officers  enforce  the  tax  laws;  but, 
in  doing  so,  they  must  keep  strictly  within  the  authority  those 
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laws  confer,  and  they  cannot  add  to  or  vary,  in  the  slightest  de- 
gree, any  tax  lawfully  levied.  They  neither  have  nor  can  have 
any  roving  commission  to  levy  and  collect  taxes  from  the  people 
without  authority  of  law,  but  (they)  can  only  do  so  in  the  manner 
prescribed  by  the  law,  which  would  be  the  governing  rule  for 
their  conduct  in  levying  taxes     ♦     ♦     ♦     in  all  cases.'' 

We  do  not  believe  the  executive  and  ministerial  oflScers  upon 
whom  the  law  imposes  the  duty  of  levying  and  enforcing  this 
tax  have  kept  even  remotely  within  the  authority  conferred  upon 
them  by  law. 

"Courts  have  no  rightful  authority,  by  mere  construction, 
to  aid  the  defective  execution  of  a  power  given  or  created  exclu- 
sively by  statute,  nor  dispense  with  those  formalities  which  the 
Legislature  has  seen  fit  to  provide  to  secure  its  due  execution." 
(Best  V,  Oholson,  89  111.  465.) 

Nor  does  the  rule  laid  down  in  the  case  of  Sweet  et  ah  v. 
Boyd  et  al,  6  Okla.  700,  52  Pac.  939,  cited  by  counsel  for  defend- 
ant, help  his  cause.     In  that  case  it  was  held  that: 

'^Wliere  a  party  invokes  the  powers  of  a  court  of  equity  to 
relieve  from  the  payment  of  a  tax,  he  must  not  only  show  that 
there  has  been  a  departure  in  manner  or  time  from  the  pro- 
ceedings provided  for  the  assessment,  levy,  or  collection  of  the 
tax,  or  an  omission  in  the  procedure,  but  he  must  show  that  such 
departure  or  omission  affects  the  ground  work  and  substance  of 
tlie  procedure  and  affects  the  justice  or  merits  of  the  claim  on 
the  part  of  the  public,  and  injuriously  affects  his  substantial 
rights.  A  court  of  equity  will  not  lend  its  aid,  by  injunction,  to 
restrain  the  collection  of  taxes  because  of  mere  irregularities  in 
the  tax  proceedings,  which  did  not  injure  the  substantial  rights 
of  the  plaintiff.'' 

This  case  simply  holds  that  mere  irregularity  in  the  levying 
of  taxes  does  not  render  the  tax  void,  and,  unless  the  party  who 
resists  the  tax  can  show  that  he  has  been  injured  thereby,  he 
has  no  standing  in  a  court  of  equity.  In  the  case  at  bar,  how- 
ever, the  omission  was  not  a  mere  irregularity,  but  there  was  an 
absolute  and  utter  failure  on  the  part  of  the  township  officers  to 
comply  with  the  requirements  of  the  statute.     In  such  a  case 
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injunction  is  the  proper  remedy.  Section  4440,  Wilson's  Rev. 
&  Ann.  St.  Okla.  1903,  provides  that: 

"An  injunction  may  be  granted  to  enjoin  the  illegal  levy  of 
Any  tax,  charge  or  assessment,  or  any  proceeding  to  enforce  the 
same;  and  any  number  of  persons  whose  property  is  affected  by 
a  tax  or  assessment  so  levied  may  unite  in  the  petition  filed  to 
obtain  such  injunctioUi     *     *     *-" 

The  judgment  of  the  court  below  is  affirmed. 

All  the  Justices  concur. 


Stearns^  Mayor,  v.  Sims. 

No.  105.     Opinion  Filed  September  14,  1909. 
(104  Pac.  44.) 

1.  MUNICIPAL  CORPORATIONS— Officers— Compensation— Pay- 
ment to  to  Officer  De  Facto.  Where  a  de  jure  chief  of  police 
is,  pending  suit  on  charges  against  him  in  the  district  court, 
wrongfully  suspended  by  order  of  the  Judge  thereof  at  chambers 
which  said  order  is  later  set  aside  and  said  suit  dismissed,  and 
where  said  city  pays  a  chief  of  police  de  facto,  during  his  incum- 
bency, the  salary  provided  by  law,  said  officer  de  jure  after  ob- 
taining possession  of  the  office  cannot  recover  from  the  city  the 
salary  for  the  same  period. 

2.  MANDAMUS — Right  to— Discretion  of  Court.  The  writ  of  man- 
damus is  a  discretionary  writ,  and,  while  it  may  issue  where  there 
is  a  clear  legai  right,  a  court  should  always  refuse  it  where  the 
record  shows  the  injustice  of  plaintiff's  claim. 

(Syllabus  by  the  Court.) 

Hrror  from  District  Court,  Pottawatomie  County;  W.  N.  Maben, 

Judge. 

Mandamus  by  W.  F.  Sims  against  F.  B.  Stearns,  as  mayor 
of  the  eiiy  of  Shawnee.  Judgment  for  plaintiff,  and  defendant 
l)rings  error.     Reversed  and  remanded. 

Pendleton,  Abemathy  &  Howell,  for  plaintiff  in  error,  cit- 
ing:   Bayard  v.  U.  S.,  32  L.  Ed.  (TJ.  S.)  116;  Territory  ex  rel. 
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V,  Cnim  (Okla.)  73  Pac.  297;  26  Cyc.  151,  152;  Com'rs  Saline 
Co.  V,  Anderson,  20  Kan.  298;  Martin  v.  New  York,  81  N.  Y. 
Supp.  412;  Terhune  v,  Ma/yor,  88  N.  T.  247;  Dolan  v.  Mayor, 
68  N.  Y.  278;  Michel  v.  New  Orleans,  32  La.  Ann.  1094;  Scott 
V.  Crump,  64  N.  W.  1  (Mich.)  ;  Westberg  v.  City  of  Kansas,  64 
Mo.  493;  Steubenville  v.  Culp,  38  Ohio  St.  18;  Waltm  v.  Mc- 
Phetridge,  52  Pac.  731;  Sawyer  v.  Cqlgan,  36  Pac.  580;  Chalk 
V.  White,  29  Pac.  979. 

McKenzie,  Saunders  &  McKenzie  and  F,  H.  Reily,  for  de- 
fendant in  error,  citing:  Bridge  Co.  v.  Wheeler,  35  Wash.  40;  26 
Cyc.  315;  Ward  v.  Marshall  (Cal.)  30  Pac.  1113;  Memphis  v. 
Woodward,  12  Heiskell  (Tenn.)  499;  Andrews  v.  Portland  (Me.) 
10  Atl.  458;  Davenport  v.  City  of  Los  Angeles,  80  Pac.  684; 
Dorsey  v.  Smyth,  28  Cal.  21 ;  Carroll  v.  Seibenthaler,  37  Cal.  193 ; 
Rasmussen  v.  Board  of  Com'rs,  56  Pac.  1098 ;  Tanner  v.  Edwards, 
86  Pac.  765;  Fitzsimmons  v.  Brooklyn,  7  N,  E.  787;  Blydenbur 
V.  Carbon  Co.,  56  Pac.  1106  (Utah);  State  v.  Carr  (Ind.)  28 
Am.  St.  Rep.  163. 

Turner,  J.  On  December  7,  1907,  W.  P.  Sims,  defendant 
in  error,  plaintiff  below,  brought  suit  in  the  district  court  of 
Pottawatomie  county  to  mandamus  F.  P.  Stearns,  as  mayor  of 
the  city  of  Shawnee,  plaintiff  in  error,  defendant  below.  The  peti- 
tion substantially  states  that  on  April  2,  1907,  plaintiff  was  duly 
elected  chief  of  police  of  said  city,  and  by  ordinance  theretofore 
passed  his  salary  as  such  was  fixed  at  $1,200  per  year;  that  on 
July  3,  1907,  Hon.  B.  F.  Burwell,  judge  of  the  Third  judicial 
district  of  the  territory  of  Oklahoma,  at  chambers  in  said  city 
unlawfully  suspended  plaintiff  from  said  office  on  complaint 
sworn  to  by  a  private  citizen  of  said  city  charging  him  with 
violating  sections  12,  13,  art.  56,  c.  25,  St.  Okla.  1893  (sections 
2530  and  2531),  the  allegations  of  said  complaint  being  sup- 
ported by  the  affidavits  of  three  adult  witnesses;  that  on  No- 
vember 22,  1907,  Hon.  W.  N.  Maben,  judge  of  the  district  court 
for  the  Tenth  judicial  district  of  the  state  of  Oklahoma  at  cham- 
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bers  in  Tecumseh,  state  of  Oklahoma,  set  aside  said  order  of 
suspension  on  the  ground  that  the  same  was  illegal;  that  on 
December  3,  1907,  said  plaintiff  duly  presented  his  bill  to  the 
city  council  of  the  city  of  Shawnee,  verified  as  by  law  required, 
for  his  salary,  $500,* including  the  period  of  his  suspension;  that 
the  city  council  of  said  city  duly  allowed  the  same;  that  on  De- 
cember 5,  1907,  the  district  court  for  said  district  in  and  for 
Pottawatomie  county  on  motion  of  plaintiff  dismissed  said  cause 
against  him;  that  during  his  said  suspension  the  county  commis- 
sioners appointed  another  to  fill  said  oflBce  who  received  from 
the  city  the  salary  during  plaintiff's  suspension;  that  there- 
upon plaintiff  caused  the  clerk  to  draw  a  warrant  for  $500, 
and  presented  same  to  defendant  as  mayor  of  the  city  of 
Shawnee  for  his  signature  as  by  law  provided,  who  refused 
and  still  refuses  to  sign  or  issue  the  same,  and  prays  that 
a  peremptory  writ  of  mandamus  issue  compelling  defendant  to 
sign  said  warrant  and  for  general  relief.  On  the  same  day  there 
was  filed  a  waiver  of  summons  and  a  statement  of  facts  substan- 
tially as  set  forth  in  said  petition,  which  it  was  agreed  was  sub- 
mitted to  the  court  as  the  evidence  in  the  case  upon  which  to 
base  its  judgment,  and  which  said  cause  on  said  date  the  court 
took  under  advisement.  On  December  9,  1907,  there  was  a  de- 
murrer to  the  petition  which  was  later  overruled  and  exceptions 
saved,  and,  defendant  electing  to  "stand  on  his  demurrer,"  the 
cause  coming  on  to  be  heard  upon  ^*the  petition  of  plaintiff,  the 
return  thereon,  and  the  agreed  statement  of  facts,"  the  court 
found,  in  effect,  that  plaintiff's  suspension  from  office  was  illegal, 
that  he  was  entitled  to  his  salary  during  that  time,  and  ordered 
defendant  to  sign  the  warrant  for  the  amount  thereof  as  drawn 
by  the  city  clerk.  To  review  which  said  judgment  defendant 
brings  the  case  here. 

Inasmuch  as  it  appears  by  stipulation  of  counsel  attached 
to  the  agreed  statement  of  facts  that  it  is  the  desire  of  both  sides 
to  get  "this  question  before  the  court  purely  and  solely  upon  iti? 

Vol.  24—40 
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merits/'  we  pass  all  questions  of  pleading,  and  go  directly  to  the 
main  contention.  The  question  for  us  to  determine  is  whether 
an  official  salary  which  has  been  paid  by  a  municipality  to  a 
de  facto  officer  and  due  at  the  time  of  pajrment  can  be  recovered 
from  the.  municipality  the  de  jure  officer  after  he  regains  pos- 
session of  the  office.  The  trial  court  held  that  it  could,  but 
therein  we  think  the  court  erred.  There  is,  however,  great  con. 
flict  of  authority,  but  the  general  rule  is  as  stated. .  8  Am.  &  Eng. 
Enc.  oi  Law,  813,  lays  it  down  thus: 

*The  general  rule  is  that  a  state,  county,  or  municipality 
which,  before  judgment  of  ouster  against  a  de  facto  officer,  has 
paid  him  the  salary  of  the  office  due  at  the  time  of  payment,  is 
protected  against  any  liability  to  the  de  jure  officer  for  such 
salary.     ♦     *     ♦ " — and  cases  cited. 

29  Cyc.  1430  says: 

"The  payment  of  the  official  salary  to  a  de  facto  officer  is, 
however,  a  defense  to  a  claim  against  the  public  corporation  or 
disbursing  officer  making  such  payment  in  an  action  brought 
against  it,  or  him  by  the  de  jure  officer^' — and  cases  cited. 

One  of  the  latest  and  leading  cases  adhering  to  the  rule  as 
stated  is  Nail  v.  Coulter,  State  Auditor,  117  Ky.  747,  78  S.  W. 
1110.  In  that  case  Nail  and  Throckmorton  were  opposing  can- 
didates for  the  office  of  commissioner  of  agriculture  in  the  No- 
vember election  of  1899  for  state  officers.  On  the  face  of  the 
returns  Throckmorton  was  declared  elected  by  the  canvassing 
board  whose  duty  it  was  to  count  the  votes,  and  determine  for 
whom  the  greater  number  were  cast.  They  had  nothing  to  do 
with  determining  the  legality  of  those  votes.  On  January  1, 
1900,  Throckmorton  took  the  oath  of  office,  and  entered  upon 
the  discharge  thereof.  After  the  result  of  the  election  had  been 
declared.  Nail  instituted  a  contest  claiming  title  to  the  office, 
and  the  contest  board  decided  in  his  favor.  Upon  this  finding 
Nail  brought  proceedings  to  oust  Throckmorton,  and  prevailed  in 
the  action,  after  which  Throckmorton  vacated  and  Nail  entered 
and  assumed  the  duties  of  the  office.  The  then  auditor,  Sweeney, 
paid  Throckmorton  his  salary  for  the  months  of  January  and 
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February,  and  the  instant  suit  was  brought  by  Nail  against  the 
appellee  Coulter  as  auditor  to  compel  him  to  issue  his  warrant  on 
the  Treasurer  of  the  commonwealth  for  the  sum  of  $382.25,  the 
amount  of  salary  due  him  from  January  1  to  February  25,  1900, 
the  date  when  the  contest  board  declared  Nail  entitled  to  the 
office.  The  claim  of  Nail  was  that  by  reason  of  his  being  en- 
titled to  the  oflSce  on  February  25th,  he  was  entitled  to  the  salary 
due  from  the  state  beginning  January  1,  1900.  The  auditor 
claimed  that  the  state  had  rightfully  paid  the  salary  sued  for  to 
Throckmorton,  who  had  been  duly  declared  elected,  which  con- 
testant discharged  the  duties  of  the  office  and  apparently  held 
the  legal  title  thereto,  and  that  NalFs  remedy,  if  any,  was  against 
Throckmorton  for  the  amount  sued  for.  In  passing  the  court 
said: 

'TV^e  are  of  the  opinion  that  appellee's  contention  is  the  cor- 
rect one.  We  have  not  been  referred  to,  nor  have  we  been  able 
to  find,  any  case  decided  by  this  court  directly  in  point;  but  the 
courts  of  many  states,  as  well  as  the  English  courts,  have  passed 
upon  the  question.  The  decided  weight  of  authority,  both  in 
numbers  and  reason,  uphold  the  principles  contended  for  by  the 
appellee.  We  have  been  referred  to  many  cases  apparently  hold- 
ing the  opposite  rule,  but  upon  a  close  examination  of  them  it  ap- 
pears that  many  are  not  in  conflict.  Some  few  of  them  apply 
to  usurpers,  having  no  color  of  right  or  title  to  the  office.  Some 
few  have  reference  to  cases  where  the  appointment  or  election 
of  the  person  who  held  the  office  and  performed  its  duties  was 
void.'' 

And,  the  court  after  distinguishing  the  instant  case  from 
certain  cases  theretofore  decided  by  that  court,  continued: 

"The  case  at  bar  is  different.  Throckmorton  was  at  least 
a  de  facto  officer,  and  not  a  usurper,  and  it  is  not  charged  that 
the  state  board  of  canvassers  committed  any  illegal  or  void  act 
with  reference  to  granting  Throckmorton  a  certificate.  In  8  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  p.  783,  it  is  said:  'To  constitute 
a  person  an  officer  de  facto  there  must  be  some  facts,  circum- 
stances, or  conditions  which  would  reasonably  lead  persons  who 
have  relations  or  business  with  the  office  to  recognize  him  as  the 
lawful  incumbent,  and  submit  to   or  invoke  his  official  action. 
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without  inquir}'  as  to  his  title/  Again  on  page  794.  ^Color  of 
title  to  an  office  is  defined  to  be  that  which  in  appear- 
ance is  title,  but  which  in  reality  has  no  title.'  It  is 
this  color  of  title,  or,  it  has  been  said  color  of  authority,  which 
distinguishes  the  de  facto  officer  from  a  mere  intruder  or  usurper, 
whose  acts  are  absolutely  void.  It  cannot  be  said  that  Throck- 
morton was  a  mere  intruder  or  usurper,  but,  on  the  contrary,  he 
assumed  the  duties  of  the  office  with  the  legal  certificate  of  the 
board  of  canvassers,  and  so  remained  in  office  until  February  25, 
1900,  when  the  board  of  contest  declared  appeUant  elected  and 
entitled  to  the  office.  The  then  auditor,  Sweeney,  had  the  right 
to  believe  that  Throckmorton  was  then  the  legal  officer.  Upon 
what  principle  of  reasoning  can  it  be  required  of  the  auditor  to 
investigate  and  determine  at  his  peril  whether  or  not  a  pergon 
has  been  legally  elected  to  an  office  before  he  draws  his 
warrant  upon  the  treasurer  for  his  salary?  To  require  the 
auditor  to  pay  at  his  peril,  or  withhold  salaries  until  aU 
contests  were  finally  settled,  would  in  many  cases  leave  the 
state  without  officials  to  perform  its  service.'' 
And  it  quoted  approvingly  the  general  rule  as  laid  down  in  Am. 
&  Eng.  Enc.  of  Law,  supra. 

We  take  it  that  in  this  case  the  city  of  Shawnee  was  not 
so  much  interested  in  who  should  draw  the  salary  as  its  chief  of 
police  as  in  having  the  duties  of  that  office  faithfully  discharged. 
So  far  as  the  interests  of  the  city  were  concerned,  it  was  immate- 
lial  who  got  the  money.  What  the  city  needed  and  perhaps  was 
compelled  to  have  was  a  competent  officer  in  that  capacity.  When 
the  de  jure  officer  was  suspended  by  order  of  the  district  court, 
the  vacancy  was  filled  ex  necessitate.  Under  the  circumstances 
it  would  be  manifestly  unjust  to  hold  that  the  city  was  under 
obligations  to  put  itself  to  the  trouble  and  expense  of  bringing 
the  salary  accrued  during  the  suspension  into  court,  and  praying 
that  the  de  facto  and  the  de  jure  officers  interplead  therefor,  or 
assume  the  risk  of  paying  it  to  the  right  one  at  its  peril.  This 
is  in  line  with  the  expressions  of  the  courts  adhering  to  the  gen- 
eral rule  as  stated. 

In  Dolan  v.  N,  Y.,  68  N.  Y.  274,  23  Am.  Rep.  168,  plain- 
tiff was  duly  appointed  assistant  clerk  of  the  district  court  for 
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the  Sixth  judicial  district  in  the  city  of  New  York  by  the  jus- 
tice of  that  district,  pursuant  to  the  provisions  of  chapter  438, 
p.  1031,  Laws  1872.  He  thereupon  qualified,  took  possession  of 
the  oflBce,  and  held  it  until  January  1,  1873,  on  which  date  one 
Keating,  who  claimed  the  office  by  appointment  made  by  said  jus- 
tice on  December  31,  1872,  took  possession  and  discharged  the 
duties  thereof  until  March,  1874,  and  excluded  plaintiff  there- 
from. On  that  day  plaintiff  again  took  possession  of  the  office 
by  virtue  of  a  judgment  of  ouster  in  an  action  of  qtu)  warranto 
against  Keating.  The  conflict  in  the  appointments  arose  from 
a  misapprehension  of  the  law  on  the  part  of  the  justice  making 
them  that  the  tenure  of  office  of  assistant  clerk  was  at  the  pleas- 
ure of  the  appointing  power.  The  instant  action  was  brought 
after  the  judgment  in  qtu)  warranto  was  rendered  to  recover  the 
salary  of  the  office  from  January  1,  1873,  to  March  1,  1874.  Both 
parties  appealed  from  the  judgment  of  the  trial  court  to  the 
General  Term,  and  from  thence  to  the  Supreme  Court,  which, 
after  holding  that  Keating  was  a  de  facto  officer,  held  that  plain- 
tiff had  no  right  to  recover  of  the  municipality  the  salary  for  the 
period  during  which  it  was  paid  to  Keaton,  and  in  passing  said: 
"If  fiscal  officers,  upon  whom  the  duty  is  imposed  to  pay 
official  salaries,  are  only  justified  in  paying  them  to  the  officers 
de  jure,  they  must  act  at  the  peril  of  being  held  accountable  in 
case  it  turns  out  that  the  de  facto  officer  has  not  the  true  title, 
or,  if  they  are  not  made  responsible,  the  department  of  the  gov- 
ernment they  represent  is  exposed  to  the  danger  of  being  com- 
pelled to  pay  the  salary  a  second  time.  It  would  be  unreasonable, 
we  think,  to  require  them,  before  making  payment,  to  go  behind 
the  commission,  and  investigate  and  ascertain  the  real  right  and 
title.  This  in  many  cases,  as  we  have  said,  would  be  impractic- 
able. Disbursing  officers,  charged  with  the  payment  of  salaries, 
have,  we  think,  a  right  to  rely  upon  the  apparent  title,  and  treat 
the  officer  who  is  clothed  with  it  as  the  officer  de  jure  without  in- 
quiring whether  another  has  the  better  right.  Public  policy  ac- 
cords with  this  view.  Public  officers  are  created  in  the  interest 
and  for  the  benefit  of  the  public.  Such,  at  least,  is  the  theory 
upon  which  statutes  creating  them    are    enacted    and    justified. 
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Public  and  individual  rights  are,  to  great  extent,  protected  and 
enforced  through  official  agencies,  and  the  state  and  indiyidoal 
citizens  are  interested  in  having  official  functions  regularly  and 
continuously  discharged.  The  services  of  persons  clothed  with  an 
official  character  are  constantly  needed.  They  are  called  upon  to 
execute  the  processes  of  the  court,  and  to  perform  a  great  variety 
of  acts  affecting  the  public  and  individuals.  It  is  important  that 
the  public  offices  should  be  filled,  and  that  at  all  times  persons 
may  be  found  ready  and  competent  to  exercise  official  powers  and 
duties.  If,  on  a  controversy  arising  as  to  the  right  of  an  officer 
in  possession,  and  upon  notice  that  another  claims  the  office,  the 
public  authorities  could  not  pay  the  salary  and  compensation  of 
the  office  to  the  de  facto  officer,  except  at  the  peril  of  pa3ang  it 
a  second  time  if  the  title  of  the  contestant  should  subsequentiy 
be  established,  it  is  easy  -to  see  that  the  public  service  would  be 
greatly  embarrassed,  and  its  efficiency  impaired.  Disbursing  of- 
ficers would  not  pay  the  salary  until  the  contest  was  determined, 
and  this  in  many  cases  would  interfere  with  the  discharge  of 
official  functions.'* 

A  case  based  upon  similar  reasoning  is  found  in  Michel  r. 
City  of  New  Orleans,  32  La.  Ann.  1094,  where  the  court  said : 

^^Sound  public  policy  dictates  the  wisdom  and  the  necessity 
of  paying  the  salary  of  the  officer  in  possession  of  the  office  and 
performing  the  functions  required  for  the  protection  of  society 
and  the  maintenance  of  peace  and  order;  and,  after  this  duty  is 
performed,  both  law  and  equity  forbid  that  the  city  or  state  be 
compelled  to  account  for  the  same  salary  to  any  other  party  who 
may  subsequently  be  decreed  as  the  proper  officer.  ♦  ♦  ♦ 
We  are  clear  that  under  our  laws  the  right  of  a  de  jure  officer  in 
such  case  must  be  exercised  against  the  intruder  for  the  recovery 
of  fees  or  of  the  salary  of  the  office,  and  no  recourse  exists  against 
the  state  or  city  for  such  salary  as  was  paid  to  the  de  facto  officer-'' 

In  Brown  v,  Tama  County,  122  Iowa,  746,  98  N.  W.  562, 
101  Am.  St.  Rep.  296,  at  the  general  election  for  1899,  Brown 
and  De  Long  were  opposing  candidates  for  the  office  of  super- 
intendent of  schools  for  Tama  county.  Brown  was  declared 
elected  by  the  board  of  canvassers,  whereupon  De  Long  contested 
his  election,  which  contest  was  pending  on  January  1,  1900.  On 
January  2,  1900,  the  court  of  contest  decided  that  De  Long  was 
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elected  to  the  office.  Brown  appealed  to  the  district  court,  where 
said  judgment  was  affirmed,  but  on  further  appeal  to  the  Su- 
preme Court  the  judgment  of  the  district  court  and  the  court 
of  contest  was  reversed.  On  being  remanded  to  the  district  court, 
the  case  was  again  tried  and  final  judgment  entered  in  plaintiff's 
favor  on  June  21,  1901.  In  the  instant  case  plaintiff  sued  for 
the  salary  of  the  office  during  the  time  he  was  prevented  from 
discharging  his  duties  thereof  pending  the  contest  and  the  dis- 
charge thereof  by  De  Long,  a  period  of  463  days,  and  demanded 
judgment  against  the  county  for  the  per  diem  compensation  pro- 
vided by  law  which  had  been  paid  to  De  Long  during  his  incum- 
bency. The  court,  after  stating  in  effect  that  their  statutory 
provisions  did  not  prevent  application  of  the  general  rule,  said: 
'TV^ith  the  admitted  facts  and  the  statutory  provisions  appli- 
cable thereto  thus  before  us,  the  central  question  to  be  consid- 
ered may  be  stated  as  follows:  Where  during  the  incumbency 
of  a  county  officer  de  facto  under  color  of  title  the  county  pays 
him  the  salary  provided  by  law,  can  the  officer  de  jure  after  ob- 
taining possession  of  the  office  under  final  judgment  of  ouster 
maintain  an  action  against  the  county  for  payment  to  himself  of 
the  salary  for  the  same  period?  The  decision  of  the  courts  upon 
this  and  cognate  questions  have  developed  a  marked  lack  of  har- 
mony, and  have  been  sAid  by  Mr.  Freeman  to  be  'incapable  cf 
reconciliation.'  The  same  distinguished  annotator,  while  express- 
ing his  own  dissent  from  the  rule,  says:  T[f,  during  the  incum- 
bency of  an  officer  de  facto,  and  before  any  judgment  of  ouster 
has  been  rendered  against  him,  the  city  or  county  of  which  he 
is  such  an  officer  de  facto  pays  him  the  salary  of  the  office,  a  de- 
cided preponderance  of  authorities  sustains  the  position  that  by 
mean^  of  such  payments  the  right  of  the  officer  de  jure  to  collect 
his  salary  from  such  city  or  county  is  lost/  See  note  to  Andrews 
V,  Portland,  79  Me.  484,  10  Atl.  458,  10  Am.  St.  Rep.  280,  which 
cites  Auditors  v,  Benoit,  20  Mich.  176,  4  Am.  Rep.  382;  State  v. 
Clark,  52  Mo.  508 ;  Smith  v.  Mayor,  37  N.  Y.  518 ;  Westberg  v. 
City,  64  Mo.  493;  Dolan  v.  Mayor,  68  N,  Y.  274,  23  Am.  Rep. 
168;  Steubenville  v.  Culp,  38  Ohio  St.  23,  43  Am.  Rep-  417; 
Shannon  v.  Portsmouth,  54  N.  H.  183;  Commissioners  v,  Ander- 
son, 20  Kan.  298,  27  Am.  Rep.  171.  The  only  cases  noted  by 
Mr.   Freeman  as  sustaining  the  opposing  views  are  Andrews  y. 
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Portland,  supra;  Memphis  v.  Woodward,  12  Heisk.  (Tenn.)  499, 
27  Am.  Rep.  750;  Savage  v.  Pickard,  14  Lea  (Tenn.)  46;  Peo- 
ple V.  Smyth,  28  Cal.  21;  Carroll  v.  Seibenthaler,  37  Cal.  193. 
It  is  to  be  said  of  several,  if  not  all,  of  the  eases  last  cited,  that 
they  present  a  materially  different  state  of  facts  than  we  have 
here  to  pass  upon.  For  instance,  the  plaintiff  in  the  AndrcAva 
Case  was  duly  appointed  and  qualified  city  marshal,  and  had  been 
long  in  the  actual  possession  of  the  office,  when  he  was  wrong- 
fully excluded  therefrom  by  the  action  of  the  city  officers,  after 
which  he  not  only  remained  ready  to  perform,  but  offered  to  per- 
form, the  duties  to  which  he  had  been  appointed;  and  it  was 
held  that  he  was  entitled  to  recover  his  salary  for  the  full  term, 
although  the  marshal  de  facto  had  also  been  paid." 

See,  also,  in  support  of  this  doctrine:  Bradley  v.  City  of 
Georgetown,  118  Ky.  735,  82  S.  W.  303;  Coughlin  v.  McElroy  el 
al„  74  Conn.  397,  50  Atl.  1025,  92  Am.  St.  Rep.  244;  Lee  v. 
Mayor  and  Council  of  Wilmington,  1  Marv.  (Del.)  65,  40  Atl. 
663;  Henderson  v,  Olynn,  2  Colo.  App.  303,  30  Pac.  265;  Sajn- 
uels  V.  Town  of  Harrington,  43  Wash.  603,  86  Pac.  1071,  117 
Am.  St.  Rep.  1075;  Shaw  v.  County  of  Pima,  2  Ariz.  399,  18 
Pac.  273;  ParTcer  v.  Board  of  SupWs,  4  Minn.  59  (Gil.  30); 
State  ex  ret.  Vail  v.  Clark,  Auditor,  52  Mo.  508 ;  Oorman  v.  Com. 
of  Boise  Co,,  1  Idaho,  655;  State  ex  rel,.  McDonald  v.  Mayor  of 
Newark,  58  N.  J.  Law,  12,  32  Atl.  384;  Demarest  v.  Mayor,  efc.,. 
of  New  York,  147  N.  Y.  203,  41  N.  E.  405;  Wayne  County  v. 
Benoit,  20  Mich.  176,  4  Am.  St.  Rep.  382;  State  ex  rel  Oreely 
Co.  V.  Milne,  36  Neb.  301,  54  N.  W.  521,  19  L.  R.  A.  689,  38 
Am.  St.  Rep.  724;  Fuller  v.  RobeHs  Co.,  9  S.  D.  216,  68  N. 
W.  308.  Contra:  ...State  v.  Carr,  129  Ind.  44,  28  N.  E.  88,  13 
L.  R.  A.  177,  28  Am.  St.  Rep.  163;  Anderson  v.  PoHland,  79 
Me.  484,  10  Atl.  458,  10  Am.  St.  Rep.  280;  Memphis  v.  Wood- 
ward, 12  Heisk.  (Tenn.)  499;  Tawner  v.  Edwards,  31  Utah,  80, 
86  Pac.  765,  120  Am.  St.  Rep.  919;  Dorsey  v.  Smyth,  28  Cal.  21; 
Rasmussen  v.  Board  of  Co.  Com.,  8  Wyo.  277,  56  Pac.  1098,  45 
L.  R.  A.  295 

Christy  v.  City  of  Kingfisher,  13  Okla.  585,  76  Pac.  135, 
and  State  ex  rel.  Lee  v.  Chaney  et  ah,  23  Okla.  788,  102  Pac. 
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133,  are  not  in  conflict  with  this  opinion.  In  the  former  Christy 
was  the  duly  elected  marshal  of  the  city  of  Kingfisher  at  the 
April  election  of  1899  for  a  term  of  two  years.  Acting  pursuant 
to  section  439,  Wlson's  Rev.  &  Ann.  St.  Okla.  1903,  on  com- 
plaint filed  against  him  for  corruption  in  oflBce,  he  was  suspended 
by  the  mayor  without  the  privilege  of  being  heard,  and 
the  mayor  and  city  council  passed  a  resolution  purporting  to 
remove  him  from  oflBce.  Afterwards  the  mayor  in  the  name  of 
the  city  commenced  action  in  mandamus  to  compel  him  to  turn 
over  to  the  city  all  of  its  property  in  his  possession,  and  com- 
mand him  to  desist  from  acting  further  as  city  marshal.  To  the 
alternative  writ  he  filed  his  return  setting  up  the  facts,  where- 
upon the  district  court  granted  a  peremptory  writ  and  taxed  him 
with  the  cost.  He  appealed.  In  passing  the  Supreme  Court 
licld,  in  effect,  that  «aid  section  439  was  repugnant  to  section  9 
of  the  organic  act  for  reason  stated  in  the  opinion  and  for  that 
reason  held  the  action  of  the  city  council  in  removing  him  illegal 
and  void,  and  in  no  way  affected  his  right  to  retain  possession  of 
the  oflSce,  and  reversed  and  remanded  the  case,  with  directions 
to  deny  the  writ. 

The  latter  was  a  suit  in  mandamus  by  the  state  on  relation 
of  R.  C.  Lee  against  the  mayor  and  city  council,  city  clerk,  and 
city  treasurer  of  McAlester  and  E.  T.  Gabbert.  Lee  in  his  peti- 
tion alleged,  in  substance,  that  he  was  the  duly  elected  chief  of 
police  of  said  city,  and  had  qualified  and  discharged  his  duties 
as  such  from  April  8,  1908,  to  July  27,  1908;  that  upon  the  date 
last  mentioned  said  mayor  and  city  council  illegally  and  without 
right  attempted  to  deprive  him  of  the  emoluments  thereof  by  pass- 
ing a  resolution  by  said  city  council  suspending  him  from  said 
office  pending  the  determination  of  certain  charges  preferred 
against  him  to  be  investigated  by  said  city  council;  that  said 
suspension  was  illegal  and  void  for  reasons  stated;  that  on  final 
hearing  of  said  charges  said  city  councilby  majority  voted  on 
August  26,  1908,  pretended  to  remove  him  from  said  office,  and 
declared  the  same  vacant,  and  had  since  prevented  him  from  dis- 
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charging  the  duties  thereof,  and  from  drawing  his  salary  as  such 
oflBcer,  which  said  salary  was  $100  per  month  as  provided  by 
ordinance  of  said  city;  that,  although  repeatedly  demanded,  said 
mayor  and  city  council  refused  to  consider  and  allow  same;  that 
the  city  clerk  and  treasurer  had  refused  to  issue  a  warrant  to 
him  for  such  salary  and  to  cash  the  same  as  required  by  law; 
that  $200  was  thus  due  him  as  salary  for  the  months  of  August 
and  September  and  continues  at  the  rate  of  $100  per  month  until 
April  1,  1909,  and  prayed  for  the  court's  writ  of  mandamus  to 
compel  said  mayor  and  city  council  to  permit  him  without  in- 
terference to  exercise  the  duties  of  said  office,  to  recognize  him  as 
said  officer,  to  consider,  allow,  and  order  issued  to  him  a  voucher 
for  $200  as  salary  aforesaid,  and  against  E.  T.  Gabbert  com- 
manding him  to  refrain  from  usurping  said  office  of  chief  of 
police,  etc.  In  response  to  the  alternative  writ  defendants  set  up 
the  preferment  of  the  charges  against  relator  and  his  trial  and 
removal  from  office  alleging  that  said  charges  were  true.  The 
trial  court  rendered  judgment  in  favor  of  defendants,  and  Lee  as 
relator  appealed.  In  passing  this  court  in  effect  followed  the 
Christy  Case,  and  held  section  439,  Wilson's  Rev.  &  Ann.  St 
Okla.  1903,  to  be  repugnant  to  section  9  of  the  organic  act,  and 
for  that  reason  was  not  extended  to  and  did  not  remain  in  force 
in  the  state  of  Oklahoma  by  virtue  of  section  2  of  the  Schedule 
to  the  Constitution,  and  for  that  reason  held  that  Lee,  as  relator, 
was  illegally  deprived  of  his  office,  and  reversed  and  remanded 
the  case  with  instructions  to  proceed  in  accordance  with  that 
opinion.  In  neither  case  was  the  question  involved  in  this  case 
in  issue  or  decided  by  the  court.  It  follows  that,  as  the  claim 
sought  to  be  enforced  was  illegal,  the  city  council  was  without 
power  to  authorize  its  pajrment,  and  plaintiff  in  error  right  in 
refusing  to  sign  the  warrant  therefor. 

In  James  v.  City  of  Seattle  et  aZ.,  22  Wash.  664,  62  Pac  84, 
79  Am.  St.  Rep.  957,  the  city  council  of  that  city  passed  an  or- 
dinance providing  in  substance  for  the  appointment  of  a  special 
committee  to  visit  other  cities  for  the  purpose  of  securing  in- 
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formation  upon  the  subject  of  waterworks,  'street  paving,  light- 
ing, etc.  Appellant,  with  other  members  of  the  city  council,  was 
appointed  thereon,  and  visited  some  of  said  cities  for  that  pur- 
pose and  made  necessary  expenditures  for  his  transportation, 
board,  etc.  Later  he  filed  with  the  secretary  of  the  auditing  com- 
mittee his  claim  against  the  city  for  said  expenditure.  It  was 
duly  audited  and  reported  to  the  council  and  approved,  and  an 
ordinance  adopted  directing  a  warrant  to  be  drawn  for  its  pay- 
ment, with  others,  and  appropriating  money  from  the  general 
fund  to  pay  the  same.  The  warrant  was  drawn  in  his  favor  and 
signed  by  the  mayor.  Parry,  city  comptroller,  refused  to  counter- 
sign the  same,  and  defendant  city  refused  to  deliver  it  to  ap- 
pellant. Suit  was  brought  by  him  to  procure  a  peremptory  writ 
of  mandate  to  compel  respondent  Parry,  as  city  comptroller,  to 
countersign  and  the  city  to  deliver  to  plaintiff  the  warrant.  Re- 
spondent demurred  to  the  afiidavlt  for  the  writ  on  the  ground 
that  he  failed  to  state  facts  sufScient  to  constitute  a  cause  of 
action,  ^e  demurrer  was  sustained,  and  plaintiff  appealed.  It 
was  there  urged,  as  in  this  case,  that  the  comptroller  as  a  min- 
isterial oflBcer  had  no  discretion  in  the  discharge  of  his  duties, 
and  that  the  city  charter  provided  that  he  shall  countersign  all 
warrants  upon  the  treasurer.  The  court  in  affirming  the  judg- 
ment of  the  lower  court  held  that  the  charge  did  not  constitute  a 
valid  claim  against  the  city,  and  for  that  reason  the  council  was 
without  power  to  authorize  its  payment,  and  said: 

''Where  the  council  is  without  power  to  authorize  the  pay- 
ment of  the  claim,  the  officer  may  properly  refuse  to  countersign 
the  warrant  directing  the  payment  of  such  claim.^' 

To  the  same  effect  is  Van  Akin  v,  Dunn,  County  Treasurer, 
117  Mich.  421,  75  N.  W.  938,  where  the  court  said: 

"The  writ  of  mandamus  is  a  discretionary  writ,  and,  while 
it  may  issue  where  there  is  a  clear  legal  right,  a  court  should 
.always  refuse  it  where  the  record  shows  the  injustice  of  the  plain- 
tiff's claim." 

We  are  therefore  of  the  opinion  that  the  lower  court  erred 
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in  directing  the  writ  to  issue,  and  for  that  reason  this  cause  is 
reversed  and  remanded. 

All  the  Justices  concur. 


John  v.  Paullin  et  al 

No.  202.     Opinion  Filed  September  14.  1909. 
(104  Pac.  365.) 

1.  APPEAL  AND  ERROR— Proceeding  for  Review— Parties.  All 
parties  to  an  action  whose  interests  will  be  affected  by  a  reversal 
of  the  Judgrment  appealed  from  must  be  made  parties  to  the  appel- 
late proceeding:. 

2.  APPEAL  AND  ERROR — ^Time  for  Commencement  of  Proceedings 
—Action  by  Guardian.  An  appeal  from  a  Judflrment  against  a 
ffuardian,  in  an  action  prosecuted  by  him  in  his  own  name  as 
gruardian,  must  be  commenced  within  one  year  after  the  rendition 
of  the  Judgment,  and  all  necessary  parties  to  the  proceeding 
must  be  brought  into  the  appel  ate  proceeding,  either  -by  sum- 
mons in  error  or  by  entry  of  general  appearance,  within  that 
period,  or  the  appeal  will  be  dismissed. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Bryan  County;  Malcolm  E.  Rosser, 

Judge, 

Action  by  Louis  Paullin  against  the  Choctaw-Chickasaw  In- 
vestment Company  and  others,  in  which  action  Hagon  John, 
guardian,  intervened.  Judgment  for  plaintiff  as  against  inter- 
vener, and  intervener  brings  error.     Writ  of  error  dismissed. 

This  proceeding  is  from  a  judgment  of  the  district  court  of 
Bryan  county,  in  an  action  wherein  defendant  in  error,  T^ouis 
Paullin,  was  plaintiff,  and  the  Choctaw-Chickasaw  Investment 
Company,  a  corporation,  Elmer  Williams,  Eli  P.  Williams,  Char- 
les H.  Williams,  A.  P.    Banks,    Tom    Anderson,    Maddox, 

and  Thomas  were  defendants,  and  Hagon  John,  guardian, 

was  intervener.     Plaintiff,  in  his  petition  in  the  trial  court,  al- 
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leged  for  his  cause  of  action  that  one  Thomas  Loraan,  a  citizen 
by  blood  of  the  Choctaw  Nation,  on  the  2l8t  day  of  July,  1903, 
received  as  a  part  of  his  allotment  of  lands  to  which  he  is  en- 
titled as  an  Indian  citizen,  the  E.  V^»  of  the  X.  W.  ^4  and  the  W. 
%  of  the  N.  W.  14  of  section  (5,  township  7  S.,  range  9  E.  H.: 
alleges  that  on  the  23d  day  of  January,  1906,  the  restrictions 
upon  the  power  of  said  Thomas  Loman  to'  alienate  said  lands 
were  removed  by  the  Secretary  of  the  Interior,  and  that  on  Janu- 
ary 31,  1906,  Thomas  Loman  and  wife,  for  a  valuable  consider- 
ation, conveyed  the  land  to  one  S.  A.  Hawk,  who,  on  the  17th 
day  of  January,  1907,  by  warranty  deed  conveyed  the  same  to 
E.  E.  Fuller,  and  that  E.  E.  Puller  conveyed  said  land,  on  the 
23d  day  glf  February,  1907,  to  plaintiff;  that  plaintiff  is  the 
owner  in  fee  simple  of  said  land,  and  entitled  to  the  possession 
thereof.  He  alleges  that  on  July  21,  1903,  the  date  upon  which 
the  lands  were  allotted  to  Loman,  Loman  made  and  executed  a 
lease  thereon  for  a  period  of  five  years  from  date  to  the  defend- 
ant Choctaw-Chickasaw  Investment  Company;  that  on  July  1, 
1904,  Loman  executed  a  second  lease  for  a  period  of  five  years 
from  date  to  defendant  Elmer  Williams,  and  on  June  17,  1905, 
he  executed  a  third  lease  on  the  same  property  for  the  term  of 
five  years  from  date  to  defendant  Eli  P.  Williams.  He  alleges 
that  said  three  leases  were  in  fact  owned  by  one  and  the  same 
person,  and  were  executed  to  three  separate  persons  for  the  pur- 
pose of  avoiding  that  provision  of  the  law,  which  prohibits  an 
Indian  citizen  from  leasing  his  land  for  a  longer  period  than 
five  years.  He  alleges  that  the  defendants  Banks,  Anderson, 
Maddox,  and  Thomas  are  tenants  of  the  aforesaid  defendants, 
and  are  now  occupying  the  premises  in  controversy.  He  further 
alleges  that  at  the  time  of  the  execution  and  delivery  by  Thomas 
Loman  of  the  aforesaid  three  leases,  Loman  was  totally  without 
education,  being  unable  to  speak  or  write  the  English  language, 
was  weak-minded,  ignorant,  and  easily  influenced;  that  the  de- 
fendants to  whom  said  leases  were  executed  knew  these  facts, 
and  took  advantage  of  the  ignorance,  want  of  education,  and  in- 
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capacity  of  Loman  to  execute  the  contract,  and  by  fraud,  deceit, 
duress,  and  undue  influence  procured  from  him  the  lease  con- 
tracts for  an  inadequate  consideration.  Plaintiff  prays  in  his  pe- 
tition that  the  lease  contracts  be  declared  null  and  void  and  be 
canceled  as  a  cloud  upon  his  title;  that  he  be  given  judgment  for 
possession  of  the  land,  and  for  rents  for  the  year  1907. 

Defendants  filed  their  answer,  in  which  they  admit  some  of  the 
allegations  of  the  plaintiff's  complaint  and  deny  others.  Plaintiff 
in  error,  Hagon  John,  hereinafter  designated  as  intervener, 
made  application  to  the  court  for  leave,  as  guardian  of  Oscar  Lo- 
man and  Annie  Loman,  minor  children  of  Thomas  Loman,  de- 
ceased, to  intervene  in  the  action,  which  motion  was  by  the  court 
allowed.  He  thereupon  filed  his  petition  as  the  duly  appointed, 
qualified,  and  acting  guardian  of  said  minors,  wherein  he  stated 
that  he  filed  his  petition  of  intervener  as  guardian  of  said  minors, 
and  for  his  cause  of  action  against  both  plaintiff  and  defendant 
says  that  the  said  Thomas  Loman  died  on  the  17th  day  of*  June, 
1905,  leaving  him  surviving  as  his  sole  heirs  said  minor  chil- 
dren; that  Thomas  Loman,  before  his  death,  executed  the  leases 
and  deeds  described  in  plaintiff's  petition,  but  at  the  time  of  the 
execution  of  the  same  by  him  he  was  wholly  incompetent  to  un- 
derstand the  nature  of  the  same,  and  that  each  and  all  of  said 
instruments  were  procured  from  him  by  the  parties  thereto,  by 
fraud,  misrepresentation,  and  undue  influence  over  him,  for  a 
wholly  inadequate  consideration,  and  that  the  parties  procuring 
said  leases  and  deeds  well  knew  at  the  time  of  the  execution 
thereof  that  the  grantor,  Thomaa  Loman,  was  incompetent  to 
execute  the  same.  Intervener  prayed  that  the  leases  executed  by 
Loman  to  the  Choctaw-Chickasaw  Investment  Company,  Elmer 
Williams,  and  Eli  P.  Williams,  and  the  deed  executed  by  I^oman 
to  Hawk,  and  the  deed  executed  by  Hawk  to  Puller,  and 
the  deed  executed  by  Fuller  to  plaintiff,  be  canceled  as  a  cloud 
upon  petitioner's  title,  and  for  general  and  special  relief. 

The  trial  court  found  for  plaintiff  as  against  the  intervener, 
and  dismissed  intervener's  petition,  and  found  in  favor  of  de- 
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fendant  Eli  P.  Williams  as  to  the  lease  executed  by  Ijoman  to 
him,  holding  that  the  same  was  a  valid  lease  and  in  full  force 
and  effect,  and  rendered  judgment  decreeing  that  intervener  take 
nothing  by  his  interplea,  and  that  same  be  dismissed,  and  that 
plaintiff's  prayer  for  the  cancellation  of  the  lease  from  Loman  to 
Eli  P.  Williams  be  refused  and  denied,  but  that  he  have  judg- 
ment against  Eli  P.  Williams  for  the  sum  of  $25  as  the  amount 
of  rent  due  under  said  lease  for  the  year  1907. 

Maxey  *&  Runyan,  for  plaintiff  in  error. 

Robert  Crockett  and  7.  B.  Hayes,  for  defendants  in  error, 
citing:  Strange  v.  Crismon,  22  Okla.  841;  Wedd  v.  Oates,  82 
Pac.  808;  Humphrey  v.  Hunt,  59  Pac.  971. 

Hayes,  J.  (after  stating  the  facts  as  abov.e).  Intervener 
filed  his  petition  in  error  in  this  court,  and  plaintiff,  as  one  of 
the  defendants  in  error,  entered  his  general  appearance  within 
one  year  after  the  rendition  of  judgment  in  the  lower  court,  but 
no  summons  in  «rror  was  issued  and  served  upon  any  of  the  de- 
fendants, nor  did  any  ojf  them  enter  a  general  appearance  in 
this  court  within  one  year  from  the  rendition  of  the  judgment. 
Defendant  in  error,  plaintiff  below,  now  moves  the  court  to  dis- 
miss the  proceeding,  upon  the  ground  that  all  the  necessary  par- 
ties had  not  been  brought  into  this  court  by  service  of  summons 
in  error  or  by  entry  of  general  appearance  within  one  year  after 
the  rendition  of  the  judgment.  In  reply  to  this  motion  plain- 
tiff in  error  insists,  first,  that  none  of  the  defendants  in  the 
lower  court  are  necessary  parties ;  and,  secend,  that  if  any  of 
them  are  necessary  parties,  by  reason  of  section  4748,  Wilson's 
Rev.  &  Ann.  St.  1903,  which  provides  that  in  case  a  person  en- 
titled to  a  proceeding  in  error  be  an  infant,  such  proceeding  shall 
be  commenced  within  one  year  after  rendition  of  judgment,  ex- 
clusive of  the  time  of  such  disability,  the  time  in  which  to  bring 
a  proceeding  in  error  has  not  yet  expired,  since  his  wards  have 
not  yet  attained  their  majority,  and  that  he  should  be  permitted 
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at  this  time  to  have  summons  in  error  issued  and  served  upon 
the  necessary  parties. 

In  consideration  of  his  first  contention  it  will  be  unnecessary 
for  us  to  determine  whether  all  of  the  defendants  in  the  lower 
court  are  necessary  parties  to  this  proceeding,  for,  if  any  one  of 
them  is  a  necessary  party  to  this  proceeding,  then  the  motion 
will  have  to  be  sustained.  Strange  et  al,  v.  Crismon,  22  Okla. 
841,  98  Pac.  937.  In  County  Commissioners  v.  Harvey  et  al, 
5  Okla.  468,  49  Pac.  1006,  it  is  held  that  all  persons  who  are 
parties  to  a  proceeding  in  the  trial  court,  and  whose  interest 
will  be  affected  by  reversal  of  the  judgment  on  appeal,  must  be 
brought  into  the  appellate  proceeding.  The  judgment  of  the 
trial  court  in  the  case  at  bar  declares  the  lease  contract  of  Eli 
P.  Williams  to  be  a  valid  contract,  and  that  defendant  in  error, 
Paullin,  by  virtue  of  his  being  the  owner  of  the  fee-simple  title 
to  the  land,  under  a  warranty  deed  from  the  grantees  of  lioman, 
is  entitled  to  the  rents  under  such  contract,  and  awards  him 
judgment  against  Eli  P.  Williams  for  the  sum  of  $25  as  rent* 
for  the  year  1907.  Eli  P.  Williams  has  not  appealed  from  this 
judgment,  and,  as  between  him  and  defendant  in  error,  PauUin, 
it  has  become  final.  If,  on  consideration  of  this  appeal  on  its 
merit?,  it  should  be  found  that  the  judgment  of  the  trial 
court  should  be  reversed  and  the  intervener's  plea  of  inter- 
vention should  be  sustained,  then  intervener  would  be  en- 
titled to  collect  the  rents  under  said  contract,  and  such  rever- 
sal of  the  judgment  would  prejudicially  affect  the  rights  of  Eli 
P.  Williams,  and  he  is  therefore  a  necessary  party  to  this  pro- 
ceeding. 

Intervener's  second  contention  is  also  without  merit.  Sec- 
tion 4748,  Wilson's  Eev.  &  Ann.  St.  1903,  provides  that  all  pro- 
ceedings to  reverse,  vacate,  or  modify  a  judgment  or  final  order 
shall  be  commenced  within  one  year  after  the  rendition  of  the 
judgment  or  the  making  of  the  final  order  complained  of,  except 
in  cases  where  the  person  entitled  to  such  proceedings  may  be  an  in- 
fant, a  person  of  unsound  mind,  or  imprisoned,  in  which  event 
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such  proceeding  may  be  conimenced  within  one  year  after  the 
rendition  of  judgment,  exclusive  of  the  time  of  such  disability. 
The  second  provision  of  this  section  does  not  include  guardians. 
The  plea  of  intervention  in  this  case  was  not  filed  by  intervener's 
wards.  They  never  became  parties  to  this  action  in  the  lower 
court,  and  have  never  become  parties  to  the  proceeding  in  this 
court.  Intervener  filed  his  plea  of  intervention  in  the  lower  court 
as  guardian  of  such  wards.  He  stated  in  his  petition  that  he 
filed  same  as  guardian  of  said  minor  children,  but  this  statement 
does  not  make  the  minors  parties  to  the  action.  Oorham  v. 
Oorham,  3  Barb.  Ch.  (N.  Y.)  24;  West  v.  We&t,  90  Ala.  458, 
7  South.  830.  The  proceeding  in  the  trial  court  was  prosecuted 
by  the  intervener,  plaintiff  in  error  here,  in  his  own  name  as 
guardian,  and  this  proceeding  is  brought  in  the  same  manner. 
Had  the  minors  been  parties  to  the  action  in  the  lower  court, 
represented  by  their  next  friend  or  guardian  ad  litem,  the  provis- 
ions of  the  statute  relied  upon  by  intervener  would  apply,  and 
they  would  have  one  year  after  the  removal  of  their  disability  in 
which  to  prosecute  a  proceeding  in  error.  Moss  et  ah  v.  Hall, 
79  Ky.  40;  Ridgley  v.  Bennett  et  ah,  13  Lea.  (Tenn.)  206;  Vor-, 
demaik  et  al.  v.  Wilkinson,  147  Ind.  56,  46  N.  E.  336-  But  this 
provision  of  the  statute  does  not  extend  to  suits  prosecuted  by 
the  guardian  in  his  own  name,  and  the  proceeding  in  error  in 
this  action  is  controlled  by  the  first  provision  of  said  section  4748, 
and  must  be  commenced  within  one  year  after  the  rendition  of 
judgment,  and  all  necessary  parties  to  the  proceeding  must  be 
brought  into  the  appellate  proceeding,  either  by  summons  in  error 
or  by  entry  of  general  appearance,  within  that  period.  Strange 
et  al,  V.  Crismon,  supra. 

The  question  whelliCr  a  guardian  may,  in  his  own  name, 
prosecute  an  action  to  vemovo  a  cloud  from  the  title  of  Jiis  nerd's 
real  estate  by  an  independent  suit  or  by  plea  of  intervention,  as 
has  been  attempted  to  be  done  in  the  case  at  bar,  is  not  presented 
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by  the  motion  before  us  or  by  the  briefs  filed  by  counsel,  and  upon 
that  question  we  express  no  opinion. 

Assuming  for  the  purposes  of  this  motion  to  dismiss,  with- 
out deciding,  that  the  guardian  has  such  power,  this  proceeding 
must  be  dismissed  for  the  reasons  previously  stated. 

All  the  Justices  concur. 


On  Petition  for  Rehearing. 

Denied  January  11,  1910. 

(106  Pac.  S38.) 

APPEAL  AND  ERROR— Time  for  Taking  Appeal— Effect  of  Stipulation. 
After  the  statutory  time  for  appeal  a  iudgment  cannot  be  ns- 
viewed,  even  if  all  the  parties  stipulate  that  the  appellate  court 
may  do  so. 

Hayes,  J.  Upon  the  filing  herein  by  plaintiff  in  error  of  a 
petition  for  rehearing,  Eli  P.  Williams,  and  other  defendants  who 
were  never  served  with  summons  in  error,  filed  on  the  15th  day 
of  October,  1909,  their  waiver  of  issuance  of  summons  in  error 
and  service  thereof,  and  entered  their  general  appearance,  and 
asked  that  the  cause  be  decided  upon  its  merits.  The  judgment 
of  the  trial  court  from  which  the  appeal  is  taken  was  rendered 
on  the  13th  day  of  January,  1908.  More  than  one  year  had 
elapsed  after  the  rendition  of  that  judgment  before  these  defend- 
ants attempted  to  enter  an  appearance  by  waiver  of  issuance  and 
service  of  summons.  That  they  cannot  now  by  this  method  con- 
fer jurisdiction  upon  the  court  has  been  pettled  in  Wedd  v.  Gates, 
15  Okla.  605^,  82  Pac.  808,  wherein  the  court  said: 

"The  statute  fixes  the  time  in  which  a  party  may  appeal 
from  a  final  order  or  judgment  of  a  court  of  record.  After  that 
time  expires,  if  no  appeal  has  been  taken  in  conformity  with  the 
statutes,  the  judgment  of  the  lower  court  becomes  final,  and  the 
appellate  court  has  no  power  thereafter  to  review  such  judgrment, 
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even  if  all  the  parties  expressly  agree  that  it  may  do  so.  And 
the  appeal  must  be  taken  as  to  all  of  the  necessary  parties  within 
the  prescribed  time-** 

All  other  matters  presented  by  the  petition  for  rehearing 
were  considered  by  the  court  on  the  original  hearing,  and  no 
good  reason  has  been  advanced  why  the  conclusions  reached  on 
that  hearing  should  be  reversed. 

The  petition  for  rehearing  is  denied. 

All  the  Justices  concur. 


Mullen  v.  Thaxton. 

No.  198.     Opinion  Filed  September  14,  1909. 
(104  Pac.  359.) 

1.  CONTRACTS — Discharge — New  Agreement.  A  contmct  may  be 
diachar^ed,  at  any  time  before  the  performance  is  due,  by  a  new 
agreement  with  the  effect  of  alt*»ring  the  terms  of  the  ori^nal 
agreement  or  of  rescinding  It  altogether;  and  a  ciAlm  under  the 
original  contract  may  then  be  met  by  the  new  agreement,  so  far 
as  the  latter  operates  to  alter  or  rescind  the  former. 

2.  APPEAL  AND   ERROR — Harmless   Error — Ruling  on    Demurrer. 

Although  a  demurrer  may  have  been  improperly  overruled,  vet,  if 
the  demurrant  was  not  harmed  by  such  ruling,  Judgment  will  not 
be  reversed  on  account  of  the  harmless  error. 

3.  APPEAL  AND  ERROR — Harmless  Error — Rulings  on  Evidence. 
The  improper  admission  or  rejection  of  evidence,  if  not  prejudicial 
to  the  party  complaining,  is  not  ground  for  reversal. 

4.  PRINCIPAL  AND  AGENT— Apparent  Authority— Question  for 
Jury.  The  apparent  authority  of  an  agent  is  to  be  gathered  from 
all  the  facts  and  circumstances  in  evidence,  and  is  a  question  of 
fact  for  the  Jurv. 

5.  APPEAL  AND  ERROR— Harmless  Erroi^-Error  Without  Preju- 
dice. The  court,  in  everv  stage  of  action,  must  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings  which  does  not  af- 
fect the  substantial  rights  of  the  adverse  party:  and  no  judgment 
shall  be  reversed  or  affected  by  reason  of  such  error  or  defect. 
Williams  and  Hayes,  JJ,.  dissenting. 

(Syllabus  by  the  Court.) 
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Error  from  District  Court,  Love  County;  8.  H.  Russell,  Judge, 

Action  by  J.  S.  Mullen  against  S.  H.  Thaxton.  Judgment 
for  defendant,  and  plaintiff  brings  error.     Afl&rmed. 

Cottingham  &  Bledsoe,  for  plaintiff  in  error,  citing:    Mechem 
on  Agency,  §  276;  Chaff e  v.  Stubbs,  37  La.  Ann.  656;  Van  Eppes 
v  Smith,  21   Ala.  317;  Mfg.  Co.  v.  Whitehurst,  72  Fed.  4«6 
Hayes  v.  Campbell,  63  Cal.  133;  Davidson  v.  Porter,  57  HI.  300 
Tidivick  v.  Rice,  13  Iowa,  214 ;  Dayton  x.  Burford,  18  Minn.  126 
Berry  v.  Anderson,  22  Ind.  36. 

Eddleman  &  Orahani,,  for  defendant  in  error,  citing: 
Mechem  on  Agency,  §§  6,  283,  284,  278,  106,  310,  312,  395,  279- 
283;  Union,  etc.,  Co.  v.  Mallory,  etc.,  Co.  (111.)  48  Am.  St.  Rep. 
345;  Smith  v.  Armour,  6  Ind.  T.  479;  Law  v.  Cross,  66  U.  S. 
533;  General  C.  &  S.  Co.  v.  Cox  (Ohio)  113  Am.  St.  Rep.  959; 
Johnson  v.  Milwaukee,  etc.,  Co.  (Neb.)  64  N.  W.  1100;  Oallin- 
ger  v.  Traffic  Co.,  67  Wis.  529. 

Kane,  C.  J.  This  was  an  action,  instituted  in  the  United 
States  Court  for  the  Southern  District  of  the  Indian  Territory, 
at  Ardmore,  by  the  plaintiff  in  error,  plaintiff  below,  against  the 
defendant  in  error,  to  recover  on  a  promissory  note  in  the  sum 
of  $487-50.  An  attachment  was  sued  out  and  levied  upon  60 
acres  of  cotton  and  30  acres  of  com,  both  ungathered,  2  pair  of 
mules,  and  20  head  of  hogs  belonging  to  the  defendant,  and  he 
was  appointed  custodian,  and  continued  in  charge  thereof  until 
the  trial  of  the  cause.  For  answer  the  defendant  alleged,  in  sub- 
stance, that  he  signed  and  delivered  the  promissory  note  sued 
upon,  on  the  27th  day  of  September,  1906 ;  that  said  note  was  en- 
tered into  in  pajrment  of  a  certain  rental  contract  for  the  j-ear 
1907  for  certain  lands  described  in  said  contract,  and  that  there- 
after plaintiff  and  defendant  entered  into  another  and  further 
contract,  whereby  aaid  first  rental  contract  for  the  year  1907 
was  canceled  and  in  all  things  revoked  by  said  subsequent  con- 
tract, and  plaintiff  then  and  there  agreed  and  promised  defend- 
ant to  surrender  to  said  defendant  said  note  given  for  the  rental 
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under  said  first  contract;  that  in  compliance  with  said  subsequent 
contract  defendant  at  the  expiration  of  his  tenure  for  the  year 
1906  removed  from  said  lands,  and  surrendered  the  possession 
thereof  to  plainltif!^  and  that  plaintiff  took  possession  of  said 
lands,  as  in  said  subsequent  contract  it  was  agreed  he  should  do, 
but  wrongfully,  falsely,  and  fraudulently  withheld  and  failed  to 
deliver  said  note  to  defendant;  that  defendant  has  not  occupied 
any  lands  of  the  plaintiff  for  the  year  1907,  and  that  said  note 
is  wholly  without  consideration,  has  long  since  been  canceled,  and 
should  have  been  delivered  to  defendant.  For  further  answer 
the  defendant  set  up  the  attachment  issued  against  him  and  lev- 
ied upon  his  property,  and  alleged  that  the  same  was  wrongfully 
issued  and  levied,  and  that  he  had  been  damaged  by  reason  of  its 
issuance  and  levy,  and  was  entitled  to  recover  actual  and  punitive 
damages  in  the  sum  of  $500.  The  reply  of  the  plaintiff  was  a 
general  denial. 

After  statehood  the  cause  was  transferred  to  the  district 
court  in  and  for  Love  county,  on  a  motion  of  the  defendant.  On 
the  7th  day  of  January,  1908,  the  defendant  filed  a  motion  to 
discharge  the  attachment  setting  up,  in  substance,  the  allegations 
of  his  petition,  and  further  alleging  that  the  defendant  was  not, 
at  the  time  of  the  institution  of  this  suit,  or  at  any  time  prior 
or  subsequent  thereto,  about  to  remove  his  property,  or  any  ma- 
terial part  thereof,  out  of  what  was  then  the  Indian  Territory, 
and  not  leave  enough  to  satisfy  the  claim  of  plaintiff;  that  de- 
fendant had  not  removed,  nor  was  he  about  to  remove  his  prop- 
erty, or  any  paii:,  from  said  territoiy  at  or  prior  to  the  issuance 
of  the  attachment,  not  leaving  enough  therein  to  satisfy  the 
plaintiff^s  claim;  that  defendant  had  not  sold,  conveyed,  or  other- 
wise disposed  of  any  property,  or  permitted  it  to  be  sold  with 
the  aim  of  defrauding  and  cheating  his  creditors,  and  defendant 
was  not  at  said  time  about  to  sell  or  otherwise  dispose  of  his 
property  with  any  such  intent.  On  the  15th  day  of  January, 
1908,  the  defendant  moved  the  court  to  pass  upon  his  motion  to 
discharge  the  attachment,  and  the  controverting  affidavit  of  de- 
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fendant  to  advance  it  ahead  of  the  trial  upon  its  merits  was  bv 
the  court  overruled,  and  said  motion  was  not  passed  upon  until 
the  case  was  tried  upon  its  merits. 

Upon  the  issues  thus  joined  the  case  was  tried  to  a  jury, 
which  returned  a  verdict  in  favor  of  the  defendant  in  the  sum  of 
$55,  upon  which  judgment  was  duly  entered  by  the  court  as 
follows : 

"It  is  therefore  ordered,  adjudged,  and  decreed  by  this  court 
that  the  plaintiff,  J.  S.  Mullen,  take  nothing  in  this  behalf,  that 
the  attachment  herein  be  dissolved  and  held  for  naught,  and 
that  the  defendant,  S.  H.  Thaxton,  do  have  and  recover  of  plain- 
tiff, J.  S.  Mullen,  the  sum  of  $55,  with  legal  interest  from  date, 
together  with  all  of  his  costs  in  this  behalf  incurred  or  expended, 
and  that  execution  issue  therefor.*' 

The  plaintiff,  being  dissatisfied  with  the  judgment  rendered 
against  him,  prosecuted  his  appeal  to  this  court  by  case-made 
and  petition  in  error. 

A  great  many  errors  are  assigned,  but  we  will  only  notice 
those  argued  by  coimsel  for  plaintiff  in  error  in  their  brief,  and 
will  take  them  up  in  the  order  therein  set  cut. 

The  first  and  second  assignments  of  error  are  argued  to- 
gether. The  first  is  that  the  court  erred  in  overruling  the  first 
ground  of  the  plaintiff's  demurrer  to  the  defendant's  answer,  and 
the  second  is  that  the  court  erred  in  overruling  the  second  ground 
of  the  plaintiff's  demurrer  to  the  defendant's  answer.  Counsel 
insist  that  by  his  answer  the  defendant  seeks  to  claim  a  rescis- 
sion of  a  written  contract,  and  a  note  signed  and  delivered  by 
himself  to  the  plaintiff,  without  the  payment  of  any  considera- 
tion of  any  character,  and  without  either  party  surrendering  the 
written  obligation  in  his  possession,  and  with  the  plaintiff  in 
possession  of  the  rental  note  and  rental  contract,  insisting  upon 
the  defendant's  liability  thereon,  and  that  this  is  insufficient  to 
constitute  rescission.  It  seems  to  us  the  answer  states  facts  suffi- 
cient to  constitute  a  mutual  abandonment  of  the  original  contract. 

"As  a  contract  is  the  result  of  agreement,  so  an  agreement 
may  put  an  end  to  a  contract.    Therefore  a  contract  may  be  dis- 
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charged  at  any  time  before  the  performance  is  due,  by  a  new 
agreement  with  the  effect  of  altering  the  terms  of  the  original 
agreement  or  of  rescinding  it  altogether;  and  a  claim  under  the 
original  contract  may  then  be  met  by  the  new  agreement,  so  far 
as  the  latter  operates  to  alter  or  rescind  the  former."  ^9  Cvc. 
593.) 

This  was  the  theory  of  the  defense,  and  the  theory  upon 
which  the  case  was  tried  by  both  sides.  But  even  though  the 
facts  alleged  in  the  answer  may  not  have  constituted  a  defense, 
yet  under  the  circumstances  of  this  case  we  cannot  see  Iiow  the 
plaintiff  was  harmed  by  the  order  overruling  it. 

"Although  a  demurrer  may  have  been  improperly  overruled, 
yet,  if  the  demurrant  was  not  harmed  by  such  ruling,  judgment 
will  not  be  reversed  on  account  of  the  harmless  error."  («  Enc. 
of  P.  &  P.  p.  368.) 

After  the  demurrer  was  overruled,  the  issues  were  joined, 
and  the  parties  proceeded  to  trial,  fully  understanding  the  issues 
involved  in  the  case. 

The  next  four  assignments  argued  are  based  upon  the  rejec- 
tion and  admission  of  evidence  by  the  trial  court.  The  rule  is 
well  established  that  the  improper  admission  or  rejection  of  evi- 
dence, if  not  prejudicial  to  the  party  cpmplaining,  is  not  ground 
for  reversal.  Prich  v.  Reynolds  et  al.,  6  Okla.  638,  52  Pac.  391 ; 
Nohle  V,  Worthy.  1  Ind.  T.  458,  45  S.  W.  137;  Citizens'  Bank  v. 
Carey,  2  Ind.  T.  84,  48  S.  W.  1012.  We  have  looked  the  record 
over  carefully,  and  are  of  the  opinion  the  rights  of  the  plain- 
tiff were  in  no  way  prejudiced  by  any  rulings  of  the  court  in 
excluding  or  admitting  evidence. 

The  first  assignment  of  error  on  this  ground  is  a  fair  ex- 
ample of  all  the  rest.  It  is  as  follows,  as  copied  from  the  brief 
of  counsel  for  plaintiff  in  error: 

"The  tenth  assignment  of  error  is  as  follows:  Because  the 
court  erred  in  permitting  the  following  question  to  be 'asked,  and 
the  following  answer  given :  ^Q.  Do  you  know  whether  or  not  he 
ever  canceled  any  contracts  as  Mr.  MuUen^s  agent?  A.  He  can- 
celed one  with  me.'  The  plaintiff  objected  to  this  question  and  an- 
swer, and  the  court  overruled  the  objection,  stating  directly  that  he 
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would  permit  the  defendant  to  answer  that  *He  (plaintiff)  can- 
celed one  with  me.'  The  chief  question  in  controversy  in  this 
action  was  whether  or  not  the  contract  entered  into  between  tlie 
plaintiff  and  defendant  had  been  canceled.  That  was  the  chief 
issue  for  the  jury  to  try.  Certainly  it  was  incompetent  and 
highly  prejudicial  to  permit  the  defendant  himself  to  testify  to 
as  a  conclusion  what  was  the  net  result  of  the  transactions  he 
claimed  had  been  had  looking  toward  the  cancellation  of  the  con- 
tract, as  it  was  the  very  issue  that  was  being  tried  by  the  jury. 
It  is  respectfully  submitted  that  this  was  clearly  erroneous.** 

It  is  not  entirely  clear  that  this  question  was  inadmissible. 
It  was  presumably  offered  for  the  purpose  of  showing  the  scope 
of  the  authority  of  Mr.  Mullen's  agent;  and,  as  that  was  one  of 
the  questions  in  the  case,  it  was  quite  important  to  establish  it. 
If  the  evidence  was  incompetent  for  that  purpose,  the  foregoing 
excerpt  from  the  brief  of  counsel,  and  we  have  quoted  their  ar- 
gument on  this  proposition  in  full,  does  not  point  out  with  suffi- 
cient clearness  wherein  it  was  incompetent,  and  how  the  plaintiff 
was  injured  by  its  admission.  The  question  and  answer  may  be 
objectionable  in  form,  but  that  is  not  a  sufficient  ground  upon 
which  to  reverse  the  case. 

The  next  and  last  assignment  of  error  argued  by  counsel  is 
that  the  court  erred  in  refusing  to  sustain  the  demurrer  to  the 
evidence  at  the  close  of  the  defendant's  evidence.  Considerable 
of  the  evidence  taken  at  the  trial  is  copied  into  the  brief  of  coun- 
sel for  plaintiff  in  error  in  support  of  this  assignment.  It  is 
claimed  that  this  evidence  shows  that  Mr.  Harper,  the  agent  of 
Mr.  Mullen,  the  plaintiff,  acted  beyond  the  scope  of  his  authority 
in  canceling  the  original  rental  contract  and  the  promissory  note 
given  in  consideration  thereof.  The  appointment  of  the  agent 
being  by  parol,  it  was  for  the  jury  to  determine  from  the  facts 
as  developed  by  the  evidence,  and  the  instructions  of  the  court, 
whether  an  agency  existed,  and  if  so,  its  nature  and  extent 
Mechem  on  Agency,  §  106;  Law  v.  Cross,  1  Black,  533,  17  L. 
Ed.  185.  In  the  case  at  bar  it  was  not  contended  that  Mr.  Har- 
per was  not  the  agent  of  Mr,  Mullen  for  the  general  purpose  of 
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renting  certain  lands  belonging  to  Mr.  Mullen,  and  after  the 
lands  were  rented,  according  to  Mr.  Mullen^s  testimony,  "If  a 
man  wanted  to  change  his  contract,  as,  for  instance,  from  money 
rent  to  a  third  or  fourth,  or  if  Mr.  X.  lived  upon  the  place,  and 
he  desired  to  go  to  Mexico,  and  let  Mr.  Y.  move  there,  or  Mr.  Z., 
he  had  to  get  my  consent  to  do  it.  Along  in  the  summer  he 
was  to  report  to  me  from  time  to  time  what  farmers  on  the  places 
were  neglecting  to  cultivate  their  crops,  so  that  close  attention 
would  be  paid  to  the  collection  of  that  particular  rent  from  that 
particular  person  in  the  fall.  In  the  fall  of  the  year  he  was 
authorized  to  receive*  the  rents  and  send  them  to  me.  He  had 
no  right  or  authority  to  revoke,  annul,  or  amend  a  contract  with- 
out my  consent.'^  It  is  true  Mr.  Mullen  testified  that  his  agent's 
authority  stopped  short  of  the  act  he  performed  in  this  partic- 
ular case,  but  to  our  mind  there  was  sufficient  evidence  aside 
from  that  introduced  at  the  trial  to  justify  the  court  below  in 
submitting  the  case  to  the  jury.  It  appears  from  the  evidence 
that  Harper,  in  the  course  of  his  appointment,  in  the  discharge  of 
his  duties,  changed  and  canceled  rental  contracts  already  made, 
when  in  his  judgment  he  deemed  it  best.  This  practice  con- 
tinued for  at  least  three  years;  and,  while  it  seems  that  his  prin- 
cipal was  not  always  entirely  pleased  with  this  method  of  doing 
business,  yet  he  reluctantly  concurred  in  it,  and  so  far  as  the 
evidence  shows  he  never,  except  in  the  case  at  bar,  refused  to 
approve  the  judgment  of  his  agent  in  the  matter  of  the  cancella- 
tion of  these  contracts,  and  his  refusal  then  occurred  long  after 
the  rental  contract  should  have  been  executed. 

*'l'he  authority  of  an  agent  in  an  given  case  ♦  ♦  ♦  is 
an  attribute  of  the  character  bestowed  upon  him  in  that  case  by 
the  principal.  Thus  if  the  principal  has  by  his  express  act,  or 
as  the  logical  and  legal  result  of  his  words  or  conduct,  impressed 
upon  the  agent  the  character  of  one  authorized  to  act  or  speak 
for  him  in  a  given  capacity,  authority  so  to  speak  and  act  fol- 
lows as  a  necessary  attribute  of  the  character,  and  the  principal 
having  conferred  the  character  will  not  be  heard  to  assert,  as 
against  third  persons  who    have    relied    thereon    in    good    faith, 


Digitized  by  VjOOQIC 


660  SUPREME  COURT  OF  OKLAHOMA. 

MuUen  v.  Thaxton. 

that  he  did  not  intend  to  impose  so  much  authority,  or 
that  he  had  given  the  agent  express  instructions  not  to  ex- 
ercise it.  The  latter  question  is  one  to  be  settled  between. the 
agent  and  himself.  It  rested  with  the  principal  to  determine 
in  the  first  instance  what  character  he  would  impart,  but,  having 
made  the  determination  and  imparted  the  character,  he  must  be 
held  to  have  intended  also  the  usual  and  legal  attributes  of  that 
character/*  (Mechem  on  Agency,  §  278;  Smiih  v.  Armour  Pack- 
ing  Company,  6  Ind.  T.  479,  98  S.  W.  165.) 

"The  apparent  authority  of  an  agent  is  to  be  gathered  from 
all  the  facts  and  circumstances  in  evidence,  and  is  a  question  of 
fact  for  the  jury."  (Richer  National  Bank  v.  Stone,  21  Okla. 
833,  97  Pac.  577.) 

We  have  exahiined  all  of  the  assignments  of  error  presented 
by  counsel  for  plaintiff  in  error,  and  are  satisfied  that  none  of 
them  aifect  any  of  his  substantial  rights.  Section  4344,  Wilson's 
Rev.  &  Ann.  St.  1903,  provides  that: 

"The  court,  in  every  stage  of  action,  must  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings  which  does  not 
affect  the  substantial  rights  of  the  adverse  party;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of  such  error  or 
defect.^' 

The  judgment  of  the  court  below  is  affirmed. 
Dunn  and  Turner,  J  J.,  concur;  Hayes  and  Williams,  JJ., 
dissent. 
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St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Mittendorf  et  al. 

No.  204.     Opinion   Filed   September  14.   1909. 
(104  Pac.  354.-^ 

1.  INSURANCE — Actions  on  Policies — Conditions  Prsoedent.  In  an 
action  on  an  Insurance  policy,  the  planaiff  must  allege  and  prove 
a  compliance  with  the  conditions  precedent  in  the  poUcy,  on  a 
waiver  thereof. 

2.  INSURANCE — Hail    Policy — Proof    of    Loss— Sufficiency.    In    an 

action  on  an  insurance  policy,  a  substantial  compliance  with  the 
requirement  of  proof  of  loss  is  sufficinnc 

3.  INSURANCE— Hail  Policy— Proof  of  Loss— Oath  of  insured— 
Necessity.  Where,  in  an  action  on  an  insurance  policy,  requiring 
"the  insured  shall  within  60  days  after  the  loss  make  proof  there- 
of under  oath,"  the  evidence  disclosed  that  in  due  time  the  in- 
sured made  such  proof,  but  the  same  was  not  sworn  to  bv  the 
Insured,  held,  that  it  was  error  for  the  court  to  charge  the  same 
to  be  sufficient  compliance  with   the  requirement  of  the  policy. 

4.  INSURANCE — Action  on  Hail  Policy — Petition— Conformity  with 
Proof.  Where,  in  an  action  on  an  insurance  policy  the  petition 
alleged  certain  specific  acta  as  a  waiver  of  proof  of  loss,  and  in 
proof  thereof  uncontradicted  evidence  was  introduced,  without  ob- 
jection, sufficient  to  prove  a  waiver  thereof  upon  other  grounds, 
held,  that  the  petition  will  be  considered  amended  so  as  to  con- 
form to  the  fax;ts  proved,  and  a  waiver  so  proven  fairly  in  issue. 

5.  APPEAL  AND  ERROR— Harmless  Error— instructions.  While 
in  an  action  on  an  insurance  policy  it  was  error  for  the  court  to 
charge  the  jury  that  certain  proof  of  loss  introduced  in  evidence 
was  a  sufTicient  compliance  with  the  requirements  of  the  policy, 
the  same  is  harmless  error,  where  it  appears  from  unconflicting 
evidence  that  proof  of  loss  had  been  waived. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Kiowa  County;  F.  E.  Oillette,  Judge, 

Action  by  F.  A.  Mittendorf  and  another  against  the  St.  Panl 
Fire  &  Marine  Insurance  Company.  Judgment  for  plaintiffs, 
and  defendant  brings  error.     Affirmed. 

J.  B,  Houston  and  H.  C,  Brooks,  for  plaintiff  in  error,  cit- 
ing: 2  Wood  on  Fire  Insurance,  sec.  438;  Ayers  v.  Ins.  Co,,  17 
Iowa,  176;  A.  &  E.  Enc.  Law,  vol.  13,  p.  332;  McOraw  v.  Ins,  Co. 
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(Mich.)  19  N".  W.  927;  Am,  Cereal  Co.  v.  Ins.  Co.,  148  Fed.  77; 
Deming  Inv.  Co.  v.  Ins.  Co.  (Okla.)  83  Pac.  923;  Ins.  Co.  v. 
Thorpe,  48  Kan.  239. 

L.  M.  Keys,  for  defendant  in  error,  citing:  Kerr  on  Insur- 
ance, pp.  515,  516;  Ins.  Co.  v.  PoaiL  (Ind,  T.)  83  S.  W.  60;  Green 
V.  Ins.  Co.  (Iowa)  50  N.  W.  558;  Vassey  v.  Assur.  Co.  (S.  Dak.) 
101  JST.  W.  1074;  Germania  Ins.  Co.  v.  Pitcher  (Ind)  64  X.  E. 
921;  Conden  v.  Hail  Ass'n  (Iowa)  94  N.  W.  447;  Emery  v.  Ins. 
Co.  (Cal.)  26  Pac.  88. 

Turner,  J.  This  is  a  suit  brought  by  defendants  in  error, 
plaintiffs  below,  in  the  district  court  of  Kiowa  county,  to  recover 
for  total  loss  on  an  insurance  policy  issued  by  plaintiff  in  error, 
defendant  below,  insuring  them  against  loss  or  damage  by  hail, 
between  May  16,  and  September  15,  1905,  at  noon,  a  certain  25 
acres  of  wheaft,  15  acres  of  oats,  and  10  acres  of  smeltz,  growing 
in  said  county.  The  petition  substantially  states,  among  other 
things,  that  plaintiff  had  performed  all  conditions  precedent  in 
said  policy,  and  had  in  due  time  furnished  defendant  proof  of 
loss,  but  not  upon  blanks  furnished  by  defendant,  for  the  reason 
that  the  blanks  furnished  by  defendant  were  each  time  first  filled 
out  by  defendant,  showing  only  a  partial  loss  of  $100,  based  upon 
information  furnished  by  defendant's  adjuster  sent  to  adjust  the 
loss  soon  after  it  occurred,  and  which  plaintiffs  refused  to  sign, 
and  for  that  reason,  and  that  said  adjuster  had  offered  $100  in 
settlement,  and  had  left  without  asking  further  information,  de- 
fendant had  waived  formal  proof  of  loss  under  said  policy. 

For  answer  defendants  filed  a  general  denial,  and,  among 
other  things,  alleged  that  the  policy  provided: 

"The  insured  shall  within  sixty  days  after  the  loss  make 
proof  of  loss  under  oath,  stating  the  date  and  number  of  his 
policy,  a  description  of  the  land  upon  which  the  grain  was  dam- 
aged by  hail,  the  date  of  the  loss  or  damage,  the  percentage  of 
damage  done  to  grain  on  each  piece  of  land.  A  failure  by  the  as- 
sured to  give  the  notice  or  make  proof  of  loss  within  the  time 
herein  specified,  shall  cause  a  forfeiture  of  any  claim  under  this 
policy." 
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And  plaintiflfe,  if  loss  had  been  by  them  sustained,  had  failed  to 
make  proof  thereof  as  thus  required,  which  said  failure  worked  a 
forfeiture  of  said  claim. 

After  reply  in  which  plaintiff  denied  each  and  every  allega- 
tion contained  in  the  answer,  "so  far  as  the  same  controverts  the 
allegations  stated  in  the  petition,'*  there  wae  trial  to  a  jury, 
which  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiffs 
for  $391.50,  and  defendant  brings  the  case  here. 

The  only  error  assigned  is  that  the  court  erred  in  giving  the 
following  instruction: 

^TTou  are  further  instructed,  gentlemen  of  the  jury,  that  if 
you  find  from  the  evidence  that  within  60  days  from  the  date  of 
the  loss  complained  of  the  plaintiffs  made  out  and  forwarded  to 
the  defendant  the  proof  of  loss  contained  in  Exhibit  D  that  has 
been  offered  in  evidence  before  you,  such  proof  of  loss  is  a  suffi- 
cient compliance  with  the  requirements  of  the  policy  of  insur- 
ance, which  provides  that  proof  of  loss  shall  be  made  by  the 
plaintifite  to  the  defendant  within  60  days  from  the  date  of  such 
loss.'' 

Said  Exhibit  D  produced  by  defendant  on  the  trial  is  as 
follows : 

'•Mt.  View,  Oklahoma,  June  19,  1905. 

''Van  Arsdale  &  Osborne,  Wichita,  Oklahoma — Dear  Sir:  1 
went  this  day  to  the  justice  of  the  peace,  I.  W.  Gray,  and  had 
him  select  two  other  appraisers,  which  was  Mr.  C.  H.  Fisher  & 
Mr.  W.  H.  Garden.  We  did  not  make  selection  of  the  appraisers. 
Enclosed  you  will  find  a  statement  from  the  3  men  above  men- 
tioned. Settle  this  claim  on  policy  No.  H.  29908,  within  5  days, 
or  we  will  have  to  sue  on  this.  Your  adjuster,  Mr.  Payne,  ac- 
knowledged that  we  had  been  damaged,  and  according  to  your 
letter  of  June  15th  could  not  get  me  in  the  fields  for  settlement. 
Will  say  that  I  was  ready  to  go  into  the  fields  at  any  time,  but 
he  was  afraid  he  would  miss  the  train.  1  would  not  have  done 
this,  but  could  get  no  encouragement  for  settlement,  and  so  I 
will  now  have  to  collect  the  full  amount  accoi*ding  to  the  ap- 
praisers.    I  will  also  send  you  notice  that  was  made  in  fields 
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showing  you  how  they  divided  and  struck  a  balance.  Please  re- 
turn the  same.  Yours  truly, 

"H.  R.*^  Davis,  T.  Z.  T- 

"T.    A.    MiTTKKDORP. 

^'Territory  of  Oklahoma,  County  of  Oklahoma. 

"This  is  to  certify  that  we  the  undersigned  have  this  day 
of  June  19,  1905,  made  a  personal  inspection  of  the  crops  of 

wheat,  oats  and  smeltz  on  the  quarter  of  section  in 

township  8th  No.  of  range  15  W.  I.  M.  in  Kiowa  County,  Okh- 
homa,  and  find  to  the  best  of  our  knowledge  the  loss  to  be  as 
follows,  viz.:  Wheat  01  per  cent  loss,  oats  56  per  cent,  loss, 
smeltz  80  per  cent.  loss.  In  witness  whereof  we  hereunto  set 
our  hands  this  19th  day  of  June,  1905* 

"I.  W.  Gray, 
"C.  H.  Fisher. 
'"W.  H.  Gordon, 
"Subscribed  to  and  sworn  before  me  this  19th  day  of  June, 
1905. 

"T.  E.  Given,  Notary  Public.     [Seal.] 
"Commission  expires  August  12,  1907.** 

In  support  of  this  contention  it  is  urged  that  as  said  proof 
of  loss  was  not  made  by  the  "insured**  "under  oath,**  it  is  fatally 
defective.  To  so  instruct  was  error.  To  our  minds  it  is  clear 
that  "under  oath**  meant  the  oaths  of  the  insured,  and  not  the 
oaths  of  others,  for  the  reason,  among  others,  that  the  policy 
further  provides: 

"That  any  *  *  *  false  swearing,  by  the  assured  relative 
^  *  *  to  the  amount  or  cause  of  any  loss  or  damage  to  any 
insured  property,  shall  be  a  full  satisfaction  and  discharge  of  this 
company  from  all  liability  by  virtue  of  this  policy  and  shall  be 
a  complete  bar  to  all  remedies  thereon.** 

And  that  proof  of  loss  under  oath  of  the  insured  constituted 
a  condition  precedent  to  their  right  of  recovery  on  the  policy, 
upon  a  performance  of  which  the  insurer  had  a  right  to  insist. 
And  this,  too,  we  believe  although  said  provision  in  the  policy 
should  be  liberally  construed  in  favor  of  the  insured,  as  to  which, 
in  Porter  v.  Traders'  Ins.  Co.,  164  N.  Y.  504,  58  N.  E.  641,  52 
L.  R.  A.  424,  the  court  say: 
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"Finally,  it  should  be  noted  that  the  condition  alleged  to 
have  been  violated  in  this  ease  applied  only  after  the  capital  fact 
of  loss.  The  object  of  the  provision  was  to  describe  the  manner 
in  which  an  accrued  loss  was  to  be  adjusted  and  ascertained.  The 
liability  of  the  defendant  having  become  fixed  by  the  happening 
of  the  event  upon  which  the  contract  was  to  mature,  conditions 
which  prescribe  methods  and  formalities  for  ascertaining  the  ex- 
tent of  it,  or  for  adjusting  it,  are  not  to  be  subjected  to  any  nar- 
row or  technical  construction,  but  construed  liberally  in  favor  of 
the  insured.  Solomon  v.  Continental  F,  Ins,  Co.,  160  N.  Y.  595, 
55  N.  E.  279,  46  L.  R.  A.  682,  73  Am.  St.  Rep.  707;  McNally 
V.  Phoenix  Ins.  Co.,  137  N.  Y.  389,  33  N.  E.  475 ;  Paltrovitck  v. 
Phoenix  Ins.  Co.,  143  N.  Y.  73,  37  N.  E.  639,  25  L.  R.  A.  198; 
Sergeant  v.  Liverpool  &  L.  &  0.  Ins.  Co.,  155  N.  Y.  349,  49  N.  E. 
935;  Matthews  v.  American  Cent.  Ins.  Co.,  154  N".  Y.  449,  48  N". 
E.  751,  39  L.  R.  A.  433,  61  Am.  St.  Rep.  627.^' 

Nor  in  so  holding  are  we  unmindful  of  the  rule  that  as  to 
proof  of  loss  all  that  can  be  required  of  the  insured  is  a  reason- 
able and  substantial  compliance  with  the  conditions  of  the  policy. 
In  N.  W.  Ins.  Co.  v.  AtJeim,  66  Ky.  328,  96  Am.  Dec.  239,  the 
court  said: 

"The  stipulations  referred  to,  providing  for  the  production 
of  preliminary  evidence  of  loss  as  a  condition  precedent  to  the 
payment  of  such  loss  by  the  insurer,  is  not  unusual  in  insurance 
policies;  and  it  may  be  regarded  as  authoritatively  settled  that  a 
substantial  compliance  with  such  a  condition  must  be  made  by 
the  claimant  before  a  right  of  action  will  accrue  to  him  for  losses, 
unless  the  right  to  insist  on  such  preliminary  condition  be  waived. 
Angell  on  Fire  Ins.  §§  223-248;  Phillips  on  Insurance,  p.  197; 
Columbian  Ins.  Co.  of  Alexander  v.  Lawrence,  10  Pet.  509,  9  L. 
Ed.  512;  Smith,  etc.,  v.  Haverhill  Mutual  Fire  Ins.  Co.,  1  Allen 
(Mass)  297,  79  Am.  Dec.  733." 

Home  Ins.  Co.  v.  Cohen,  20  Grat.  (Va.)  312;  Rochester 
Loan  &  Building  Co.  et  al.  v.  Liberty,  etc.,  Ins.  Co.,  44  Neb.  537, 
62  N.  W.  877,  48  Am.  St.  Rep.  745;  Edward  F.  Boyle  et  al.  v. 
Hamburg,  etc.,  Ins.  Co.,  169  Pa.  349,  32  Atl.  553 ;  Georgia  Home 
Ins.  Co.  V.  Ooode  &  Co.,  95  Va.  751,  30  S.  E.  366 ;  Swoffard  Bros. 
Dry  Goods  Co.  v.  Amer.  Cent.  Ins.  Co.,  76  Mo.  App.  27;  Bartlett 
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V.  Union  M.  F.  Ins.  Co.,  46  Me.  500;  Norton  et  ai.  v.  The  Rensse- 
laer, etc.,  Ins.  Co.,  7  Cow.  (N.  Y.)  645;  Mary  E.  Erwin  v.  The 
Springfield,  etc.,  Ins.  Co.,  24  Mo.  App.  145. 

The  proof  contained  in  Exhibit  D  did  not  substantially  com- 
ply wtih  said  requirement  of  the  policy,  in  that  it  was  not  made 
under  oath  of  the  insured,  and  for  that  reason  was  fatally  de- 
fective. 

Spaulding  &  Cloe  D.  Spooner  v.  Vt.  Mutual  Ins.  Co.,  53  Vt. 
156,  was  a  suit  on  a  fire  insurance  policy  covering  a  dwelling 
house,  bam,  and  produce,  etc.  It  was  issued  to  Spaulding  and 
Cloe  D.  Spooner,  his  wife,  the  latter  of  whom  was  the  sole  owner 
of  the  property.  The  plaintiifs  alleged  partial  loss,  and  notice 
thereof  duly  given  to  the  company.  Defendant  pleaded,  among 
other  things,  that  plaintiff  did  not  make  out  and  deliver  a  detailed 
statement  thereof  as  required  by  the  by-laws  and  act  of  incorpora- 
tion of  defendant.  Said  by-laws  required  that  all  persons  insured 
by  the  company  and  sustaining  loss  or  damage  by  fire  "are  forth- 
with to  give  notice  to  the  company  and  within  30  days  after  said 
loss  to  deliver  in  a  particular  account  in  detail  of  such  loss  or 
damage  signed  with  their  own  hands  and  verified  with  their  oath 
or  affirmation;  *  *  *  they  shall  also  declare  on  oath  whether 
*  *  *  they  were  the  owners  of  the  property  at  the  time  of  the 
loss.  If  there  be  any  fraud  or  false  swearing  claimant  shall  for- 
feit all  claim  by  virtue  of  this  policy.''  Plaintiffs  introduced  evi- 
dence tending  to  prove  that  within  30  days  after  the  loss  thoy 
prepared  a  detailed  statement  of  the  same  and  deposited  it  in  the 
post  office,  duly  directed  to  the  defendant  company ;  that  said  state- 
ment was  sworn  to  by  Spaulding  Spooner,  but  not  by  Cloe  D. 
Spooner,  the  wife,  and  was  signed  by  both  husband  and  wife.  The 
defendant  requested  the  court  to  charge,  in  effect,  that  the  notice 
was  not  such  a  compliance  with  the  by-laws  as  would  entitle  plain- 
tiff to  recover,  which  the  court  declined  to  do,  but  charged  **that 
said  detailed  statement  was  a  compliance  with  said  by-laws,"  to 
which  defendant  excepted.     There  was  verdict  for  plaintiff.     On 
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appeal  the  court  held  that  there  was  no  waiver  of  proof  of  loss  in 
the  case,  and  in  passing  said: 

"'The  by-laws  require  a  statement  of  the  loss — ^tbat  is,  of 
the  property  destroyed  or  damaged — ^to  be  signed  by  the  owner, 
and  verified  by  the  oath  of  the  owner,  with  additional  oath  that 
the  party  making  such  statement  was,  at  the  time  of  the  loss,  the 
owner  of  said  property.  Tt  turns  out  that  of  the  property  lost 
Cloe,  the  wife,  was  the  sole  owner.  The  statement  was  not  sworn 
to  by  her.  It  does  not  appear  that  any  oath  was  made  by  either 
as  to  the  ownership  of  the  property.*  The  court  told  the  jury  ex- 
plicity  that  that  statement  was  a  substantial  compliance  with  the 
by-laws.  This  we  think  erroneous.  The  failure  of  the  owner  of 
the  property  to  make  oath  to  the  ptatement  rendered  the  state- 
ment defective  in  a  material  respect.  It  may  be  true  that  such 
defect  might  be  waived  by  the  company,  but  there  was  no  evi- 
dence in  the  case  tending  to  show  that  the  company  did  waive  it** — 
and  reversed  and  remanded  the  cause. 

McManus  v.  Western  Assur,  Co.,  22  Misc.  Rep.  269,  48  N. 
Y.  Supp.  820,  was  a  suit  to  recover  on  a  fire  insurance  policy.  The 
plaintiff,  among  other  things,  alleged  that  she  duly  served  proofs 
of  loss  on  the  defendant,  and  that  she  had  complied  with  all  the 
other  conditions  of  said  policy  on  her  part.  The  answer  was  a 
general  denial.  The  policy,  among  other  things,  provided  that  in 
case  of  loss  the  insured,  within  60  days  after  the  fire  "shall  ren- 
der a  statement  to  this  company  signed  and  sworn  to  by  the  in- 
sured," stating,  among  the  other  things,  "the  interest  of  the  in- 
sured in  the  property.**  Proof  of  loss  was  duly  furnished.  It 
was  signed  by  the  insured,  and  under  her  signature  was  the  follow- 
ing certificate  of  oath,  not  signed  by  her,  and  without  venue: 

"Personally  appeared  Mrs.  Ann  McManus,  signer  of  the  fore- 
going statement  who  made  solemn  oath  of  the  truth  of  the  same. 

'Witness  my  hand  and  official  seal  this  eighth  dav  of  April, 
1896. 

"Michael  A.  Burdett, 

"Notary  Public  N.  Y.  Co.** 

In  reply  thereto  the  insurer  notified  the  insured  "that  the 
papers  offered  as  proof  of  loss  are  defective,"  and  "to  serve  new 

Vol.  24—42 
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papers  in  proper  form/^  and  urged  as  objections  thereto,  among 
other  things,  that  *'the  statement  prefixed  to  the  schedule  is  not 
properly  verified/^  "There  seems  to  be  no  venue  and  no  affidant 
signed  by  the  insured,  but  merely  a  certificate  of  the  notary  that 
the  insured  mado  oa*h  to  the  truth  of  the  same."  The  defects 
thus  pointed  out  were  never  corrected  by  the  insured,  who  claimed 
the  same  to  be  sufficient.  Both  parties  stood  on  their  rights  on 
this  point,  and  plaintiff  brought  suit  on  the  policy,  urging  among 
other  things  a  waiver  of  proof  of  loss  as  to  the  oath.  There  was 
judgment  for  plaintiff,  and  defendant  appealed.  The  Supreme 
Court  in  affirming  the  judgment  of  the  trial  court  said: 

"The  requirement  of  the  policy  that  the  proof  of  loss  shall 
be  signed  and  sworn  to  by  the  insured  means,  by  general  under- 
standing and  practice  in  matters  requiring  such  verification,  that 
the  oath,  or  a  certificate  thereof,  shall  be  in  writing.  This  pres- 
ent certificate  does  not  state  that  the  affiant  made  oath  before  the 
notary.  This  defect  seems  to  be  fatal  to  its  sufficiency.  Proff.  Not 
§  68;  Smart  v.  Howe,  3  Mich.  590.  But  the  company  did  not 
include  it  among  its  grounds  of  objection,  and  thus  excluded  and 
waived  it.  The  only  objections  specified  on  the  head  of  the  oath 
were  that  there  was  'no  venue  and  no  affidavit  signed  by  the  in- 
sured.^ There  being  no  requirement  in  the  policy  that  the  in- 
sured shall  sign  the  affidavit,  the  latter  is  untenable.  Proff.  Not 
§  67;  Millius  v.  Shafer,  3  Denio  (N.  Y.)  60,  But  the  former  was 
good;  absence  of  a  venue  making  an  affidavit  a  nullitv.  Thomp- 
sons V.  BurJians,  61  N.  Y.  52 ;  Proff.  Not.  §  66.  The  affidavit  of 
the  notary  subsequently  made  and  served  upon  the  company  did 
not  supply  the  lack  of  a  validly  certified  oath  by  the  insured. 
It  was  her  oath  in  writing,  or  a  valid  certificate  thereof,  which 
the  company  was  entitled  to.  The  proofs  of  loss  were  thus  fatally 
defective,  and  the  plaintiff  may  not  prevail  unless  such  defect  were 
waived  by  the  company.  It  now  seems  to  me  as  matter  of  law  that 
it  was.*' 

But  since  forfeitures  are  not  favored,  we  hold  that  the  giving 
of  this  instruction  is  not  reversible  error,  for  the  reason  that,  as 
the  condition  insisted  on  was  one  inserted  in  the  policy  for  the 
benefit  of  the  insurer,  the  same  was  one  which  the  insurer  might 
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and  in  this  instance  did,  waive.     16  Am.  &  Eng.  Enc.  of  T^aw, 
934,  says: 

"Since  the  conditions  of  a  policy,  a  breach  of  which  by  the 
assured  will  give  rise  to  a  forfeiture,  are  inserted  for  the  benefit 
of  the  insurance  company,  they  may  be  waived  either  pending 
the  negotiations  for  the  insurance,  or  after  such  negotiations 
have  been  completed  and  during  the  currency  of  the  policy, 
and  this  either  before  or  after  the  forfeiture  is .  incurred ; 
and,  since  forfeitures  are  not  favored  in  the  law,  the  courts  are 
always  prompt  to  seize  hold  of  any  circumstances  that  indicate  an 
election  to  waive.^* 

There  is  no  conflict  in  the  evidence. 

On  this  point  the  record  discloses  that  the  loss  sued  for  ac- 
crued May  26,  1905,  that  soon  thereafter  plaintiffs  notified 
defendant  thereof,  who  in  a  short  time  sent  its  adjuster  to  the 
scene;  that  he  with  one  of  the  insured  examined  the  injury  sus- 
tained to  the  crops,  and  on  a  blank  furnished  by  the  company  pre- 
pared proof  thereof,  showing  a  loss  of  40  per  cent,  to  the  wheat, 
30  per  cent,  to  the  oats,  and  30  per  cent,  to  the  smeltz,  a  dam- 
age in  all  of  $100,  and  presented  the  same  to  said  insured  to 
sign,  but  who  refused,  and  then  and  there  claimed  a  total  loss; 
that  after  plaintiffs  and  said  adjuster  were  unable  to  agree  as  to  the 
extent  of  the  loss,  the  former  asked  for  appraisers  to  appraise 
the  same,  which  said  adjuster  declined  to  appoint  on  behalf  of 
the  company;  that  plaintiffs  afterwards  demanded  of  defendant 
in  writing  an  appraisement  of  said  loss;  that  defendant  refused 
to  appoint  or  select  appraisers  for  that  purpose;  that  soon  there- 
after plaintiffs  furnished  to  defendant  proof  of  loss,  as  set  forth 
in  Exhibit  D,  whereupon,  on  June  15,  1906,  defendant  wrote  in- 
closing proof  of  loss  on  one  of  its  blanks,  filled  out  as  theretofore 
presented  to  plaintiffs  by  said  adjuster,  with  the  request  that  they 
sign  and  return  the  same,  promising  when  received  that  a  draft 
for  $100  would  issue  in  payment  thereof,  which  was  not  done; 
and  that  since  furnishing  said  proof  of  loss  plaintiffs  have  re- 
ceived no  objection  thereto,  and  no  communication  of  any  kind 
from  defendant  concerning  their  claim.     Receiving    and    retain- 
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ing  said  proof  of  loss,  now  in  the  answer  for  the  first  time  com- 
plained of,  without  objecting  to  s.ny  defects  therein,  was  a  waiver 
of  any  objections  thereto,  and  that,  too,  as  a  matter  of  law  nnder 
the  undisputed  evidence  herein.  4  Cooley's  Briefs  on  the  Law  of 
Insurance  3544,  and  cases  cited.  But  it  is  i^  effect  contended 
that  no  question  of  waiver  is  before  us,  for  the  reason  that  the 
court  did  not  charge  thereon,  and  confined  plaintiff  to  proof  of 
loss  as  required  by  the  terms  of  the  policy  as  a  condition  prece- 
dent to  his  right  of  recovery.     The  point  is  not  well  taken. 

Examination  of  the  record  discloses  that  a.  waiver  of  said 
condition  was  pleaded  by  plaintiffs;  that  while  they  did  not  spe- 
cifically predicate  such  waiver  upon  the  fact  that  defendant  re- 
ceived and  retained  the  proofs  furnished  without  objection,  yet 
as  such  evidence  was  introduced  by  them  without  objection,  in 
proof  of  waiver,  we  hold  that  their  petition  was,  in  effect,  amended 
so  as  to  conform  to  said  facts  proved  (Cap,  Ins.  Co.  v.  Bk.  of 
Pleasonion,  48  Kan.  397,  29  Pac.  578;  M.  V.  R.  Co.  v.  Caldwell 
8  Kan.  168;  Mitchell  v.  Milhoan,  11  Kan.  461),  and  thereby  put 
a  waiver,  based  upon  that  ground,  fairly  in  issue.  Had  defend- 
ant objected  to  the  introduction  of  said  evidence  for  the  reason 
that  no  waiver  based  upon  that  ground  had  been  pleaded,  plain- 
tiffs would  doubtless  have  amended  so  as  to  set  it  up.  As  it  did 
not  do  so,  but  permitted  the  evidence  to  be  introduced  without 
objection,  thereby  treating  waiver  upon  that  ground  as  a  proper 
issue,  it  is  now  too  late  to  complain. 

Wilson  V.  N,  W.  Mui.  A  act.  Asso.,  53  Minn.  470,  55  N.  W. 
626,  was  a  suit  by  plaintiff's  administrator  on  an  accident  policy. 
After  the  death  of  the  insured,  and  before  the  appointment  of  the 
said  administrator,  proof  of  the  claim  was  made  by  one  Jones  on 
a  blank  form  of  claim  received  from  defendant  association.  After 
sending  same  to  defendant,  no  further  proof  was  demanded,  and 
prior  to  the  bringing  of  the  suit  several  attempts  were  made  bj 
defendant  to  settle  the  claim.  Defendant  pleaded  in  defense  in- 
sufficiency of  the  proof  of  loss.  On  appeal  the  Supreme  Court 
held  that  defendant  could  not  be  allowed  to  defeat  a  recovery  on 
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the  ground  that  it  was  incumbent  on  plaintiflE  himself  to  file  the 
proof,  or  that  he  could  not  with  its  implied  consent  adopt  the 
act  of  Jones,  saying: 

^It  is  analagous  to  the  reception  and  retention  of  defective 
proof  of  a  claim.  In  such  cases  good  faith  would  require  that 
the  association  give  notice  indicating  the  defect;  and  the  failure 
to  object  to  defective  proofs,  or  a  refusal  to  pay  on  other  grounds, 
is  regarded  as  an  acceptance  of  the  defective  proofs,  and  a  waiver 
of  defects.  American  Life  Ins,  Oo,  v.  Mahone,  56  Miss.  180; 
Miller  v.  Eagle  lAfe  &  Health  Ins,  Co,,  2  E.  D.  Smith  (N.  Y.) 
268;  Continental  Life  Ins.  Co,  v.  Rogers,  119  111.  474,  10  N. 
E.  242,  59  Am.  Rep.  810." 

And  the  court  added: 

"But  appellant  calls  attention  to  the  fact  that  in  the  com- 
plaint plaintiff  alleged  the  making  and  filing  of  proper  proof  of 
the  claim  by  him,  which  was  put  in  issue  by  the  answer,  and  that 
no  waiver  of  full  performance  of  the  condition  precedent  to  re- 
covery was  pleaded  in  the  reply.  Not  having  pleaded  a  waiver, 
plaintiflE  was  limited  to  proof  of  performance  as  alleged  in  the 
complaint  is  the  position  of  appellant's  counsel,  who  cites  Ouerin 
V,  St.  Paul  F.  ^dc  M.  Ins,  Co.,  44  Minn.  20,  46  N.  W.  138,  and 
Mosness  v.  Oerman  American  Ins,  Co.,  50  Minn.  341,  52  N.  W. 
932,  in  support  of  the  position.  We  need  not  consider  the  con- 
dition of  the  pleadings  on  this  subject,  because  no  objection  was 
made  on  that  ground  to  the  reception  of  the  testimony  relative  to 
the  filing  of  proof  of  the  claim  by  Jones,  plaintiflPs  subsequent  re- 
liance upon  and  adoption  thereof,  with  the  implied  consent  of  de. 
fendant's  officers,  the  statement  of  the  secretary  that  this  pro-jf 
was  satisfactory,  so  far  as  he  knew,  and  other  statemeut:^  and 
acts  which  esttopped  defendant  association  from  asserting  that 
satisfactory  proof  of  the  claim  had  not  been  made.  Nor  was  the 
point  made  when  defendant  moved  for  a  verdict  in  its  favor  at 
the  close  of  the  evidence.  All  questions  of  ratification,  adoption, 
and  waiver  of  proof,  other  than  that  furnished  by  Jones,  were  evi- 
dently regarded  as  proper  issues  under  the  pleadings,  and  it  is 
now  too  late  for  counsfel  to  insist  that  they  were  not.  He  is  con- 
cluded on  his  course  upon  the  triaF' — 
and  affirmed  the  judgment  of  the  trial  court* 

It  follows  that,  as  there  was  no  conflict  in  the  evidence,  the 
question  of  waiver  was  one  of  law  for  the  court  (Helvetia  Swiss 
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Fire  Ins.  Co.  v.  Edward  P.  Allis  Co.,  11  Colo.  App.  264,  53 
Pac.  242;  Dwelling  House  Ins.  Co.  v.  Dowdall,  159  111.  179,  42 
N.  E.  606;  Spring  Oarden,  etc.,  Ins.  Co.  v.  Evans,  9  Md.  1,  66 
Am.  Dec.  30;  Pretzf elder  v.  Mercha/nts',  etc.,  Ins.  Co.,  123  N. 
C.  164,  31  S.  E.  470,  44  L.  R.  A.  424) ;  that  upon  the  undis- 
puted facts  plaintiffs  were  entitled  to  have  the  law  declared  to 
be  that  defendant  by  retaining,  without  objection,  the  proof  of 
loss  furnished  by  them  waived  all  objection  thereto,  including  the 
objections  that  the  same  was  not  sworn  to  by  the  insured,  and  a 
verdict  directed  for  plaintiffs.  Tinder  this  view  of  the  case  the 
error  complained  of  was  harmless.    Ins.  Co.  v.  Allis   Co.,  supra. 

The  judgment  of  the  lower  court  is  affirmed. 

^11  the  Justices  concur. 


State  ex  rel.  West,  Atiy.  Oen.,  v.  Cobb,  County  Judge. 

No.  676.    Opinion  Filed  September  14,  1909. 
(104  Pac.  361.) 

1.  COURTS— -Supreme  Court— Original  Jurisdiction— Lmiv«  to  Pro- 
cood.  When  the  ordinary  origrinal  Jurisdiction  of  the  Supreme 
Court  Is  Invoked,  leave  to  proceed  must  In  all  cases  be  first 
obtained  from  the  court  itself  upon  a  prima  facie  showincr  that 
the  cause  is  a  proper  one  for  its  cosrnlxance. 

2.  JURY — Right  to  Trial  by  Constitutional  Guaranty.  Ihe  right 
of  trial  by  jury*  declared  inviolate  by  section  19,  art.  2,  p.  S2. 
Snyder's  Const.  Okla..  except  as  modified  by  the  Constitution 
itselt  means  the  right  as  it  existed  in  the  territory  at  the  time 
of  the  adoption  of  the  Constitution. 

3.  JURY — Right  to  Jury  Trial — Quo  Warranto.  The  law  In  force 
in  the  territory  at  the  time  of  the  admission  of  the  state  gave 
a  respondent,  in  an  action  In  the  nature  of  quo  warranto,  a 
right  to  a  trial  by  Jury  of  all  issues  of  f^ct.  and  this  ri^ht  re- 
mains in  force  in  the  state. 

4.  JURY — Jurisdiction — Suprems  Court— Quo  Warranto.  The 
Supreme  Court  has  Jurisdiction  of  original  actions  In  the  nature 
of  quo  warranto  when  the  issues  involved  are  publioi  Juris,  bat 
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where  on  the  bringrlnsr  of  such  action  it  is  made  to  appear  that 
an  issue  of  fact  is  involved  or  will  be  involved,  and  that  a  Jury 
will  be  demanded  for  the  trial  thereof,  the  same  will  be  dis- 
missed, as  no  power  or  procedure  exists  in  this  court  for  sum- 
moning, impaneling,  or  payiuj?  a  jury.  Nor  have  we  any 
warrant  for  sending  the  action  to  any  other  tribunal  possessing 
such  authority  for  trial  of  such    issues. 

(Syllabus  by  the  Court.) 

Original  action  in  the  nature  of  quo  warranto  by  the  State, 
on  relation  of  Charles  West,  Attorney  General,  against  T.  S. 
Cobb,  County  Judge.    Action  dismissed. 

Chas.  West,  Atty  Gen.,  and  W.  0.  Reeves  and  Chas.  L,  Moore, 
Assts.  Atty.  Gen.,  for  the  State,  citing :  U.  8.  v.  Railroad  Co., 
3  Okla.  '404;  In  re  Epley,  10  Okla.  631;  State  ex  rel  v.  Railway 
Co.  (Opinion  of  Justice  Burford)  2  Okla.  112;  Wheeler  v.  Cald- 
well (Ean.)  76  Pac.  1031;  State  ex.  rel.  v.  Moores  (  Neb.)  76 
N.  W.  530;  State  ex  rel.  v.  VaU,  63  Mo.  97;  State  v.  Allen,  & 
Kan.  213;  State  v.  Foster,  32  Kan.  14;  Chumasera  v.  Potts^  2 
Mont.  242 ;  Ex  parte  People,  1  Cal.  85 ;  State  ex  rel.  v.  Choteau 
Co.,  13  Mont.  33;  State  ex  rel  v.  Tracy,  94  Mo.  217;  Com.  v. 
Barroux,  36  Pa.  262;  People  ex  rel.  v.  Cleric,  22  CoTo.  280;  2 
Bailey  on  Jurisdiction,  sees.  490,  491 ;  Cohen  v.  Virginia,  6  Wheat. 
404;  Brisco  v.  Com.,  11  Pet.  312;  Worcester  v.  Georgia,  6  Pet. 
541:  Kimball  v.  Neal,  44  Vt.  567,  Dunphy  v.  Belden,  57  Cal. 
427;  State  v.  Brown,  5  R.  I.  1;  State  ex  rel.  v.  Kent,  1  L.  R.  A. 
(N.  S.)  826;  Wolif  v.  Mathews,  39  Mo.  App.  376;  Huisonpiller 
V.  Stover,  J  2  Grat.  (Va.)  579;  Chicago,  etc.  v.  Chas 3  Co.,  42 
Kan.  223;  Kentucky  v.  Denison,  24  How.  66;  State  ex  rel.  v. 
Superior  Court  (Wash.)  42  Pac.  123;  State  v.  Sharp,  27  Minn. 
39;  Mayor,  etc.,  vS*  Dragon,  45  Ala.  310;  Minn  v.  Hitchcock,  185 
TJ.  S.  384;  Steamer  St:  Lawrence,  1  Black.  266;  Fisher  v.  Cock- 
erell,  5  Pet.  259;  Bradford  v.  Territory  ex  rel.,  2  Okla.  228; 
State  ex  ret.  v.  Wilson,  30  Kan.  661;  Ooodacre  v.  Skinner,  47 
Kan.  579;  Douglass  v.  Rinehart,  5  Kan.  393;  Matney  v.  King, 
20  Okla.  22.      . 

Davis  &  Davis  and  B.  B.  Blakeney,  for  defendant,  citing: 
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People  V.  Board  of  Trade,  193  111.  577 ;  In  re  Bumettey  73  Kan. 
609;  State  v.  Breese,  15  Kan.  101;  State  v.  Foster,  106  La.  425 
State  V.  Tracey,  94  Mo.  217;  Ex  paHe  McAnally,  199  Mo.  512 
Armstrong  v.  Mayer,  6  Neb.  355;  In  re  Hemil,  9  S.  D.  390 
Everett  v,  Hughes  Co,,  1  S.  D.  365;  State  v,  McLean  County,  11 
N.  D.  356;  Ex  parte  Doyle   (W.  Va.)   57  S.  E.  824;  Ex  parte 
Royall,  117  U.  S.  241;  Ex  parte  Huntington,  137  U.  S.  63;  Ex 
parte  Ivey,  26  Fla.  542 ;  State  v.  Stewart,  32  Mo.  379 :  Territory 
V,  Railway  Co.,  2  Okla.  108. 

Dunn,  J.  This  is  an  original  action  in  the  nature  of  quo 
warranto,  brought  on  the  relation  of  the  Attorney  (Jeneral,  for 
the  purpose  of  ousting  the  respondent,  T.  S.  Cobb,  from  the  oflBce 
of  county  judge  of  Seminole  county.  Upon  presentation  of  the 
petition  a  citation  was  issued  to  said  respondent  to  show  cause, 
if  any  he  had,  why  the  writ  as  prayed  for  should  not  issue.  A 
return  to  this  citation  was  made,  in  which  the  provisions  of  rule 
14  of  this  court  were  invoked,  alleging  that  the  petition  and 
affidavit  filed  by  the  Attorney  General  diA  not  bring  this  case 
within  it.  It  was  further  set  forth  that  the  witnesses  for  both  the 
state  and  defendant  were  residents  of  Seminole  county,  and  that 
it  would  be  unjust  and  inequitable  to  respondent  to  subject  him 
to  the  outlay  and  expense  incident  to  a  trial  at  the  capital;  that 
the  cases  pending  on  indictment  referred  to  in  the  brief  of  the 
Attorney  General  had  been  dismissed  for  want  of  prosecution  on 
the  part  of  the  state,  and  further,  that  the  state  could  secure  a 
fair  and  impartial  trial  in  Seminole  county;  that  the  jurors  of 
said  county  were  honest,  upright  citizens,  and  would  try  and  de- 
termine the  cause  justly  and  correctly.  To  tjfeis  return  are  at- 
tached the  affidavits  of  a  large  number  of  witnesses  showing  resi- 
dence within  the  county  of  Seminole,  and  averring  that  the  senti- 
ment of  the  people  of  Seminole  county  is  in  favor  jof  law  and 
order  and  against  lawlessness,  and  that  as  a  whole  they  believe 
in  the  enforcement  of  the  criminal  laws  of  the  state;  that  if  de- 
fendant has  committed  violations  of  law  sufficient  to  warrant  his 
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removal  from  office  a  jury  could  easily  be  found  in  that  county 
which  would  not  hesitate  to  render  a  verdict  against  him. 
In  addition  to  the  foregoing  it  is  stated  by  the  respon- 
dent, in  his  brief,  that  it  is  obvious  to  the  court  that  the 
answer  of  defendant  would  raise  an  issue  of  fact  which  would 
necessitate  a  trial  of  same  by  a  jury.  The  question  of  whether 
or  not  the  defendant  would  be  entitled  to  such  trial  by  jury,  and 
whether  or  not  this  court  could  grant  him  the  same,  should  it 
be  within  his  rights  to  have  it,  are,  with  the  other  questions  sug- 
gested, thoroughly  briefed  and  argued  by  counsel  for  both  parties. 

Section  2,  art  7,  under  the  title  of  Judicial  Department,  of 
the  Constitution,  provides  in  part: 

"The  Supreme  Court  shall  have  power  to  issue  writs  of 
h^eas  corpus,  mandamus,  quo  warranto,  certiorari,  prohibition, 
and  such  other  remedial  writs  as  may  be  provided  by  law,  and 
to  hear  and  determine  the  same.^' 

Rule  14  of  this  court,  (20  Okla.  x,  96  Pac.  vii)  provides  that: 
'T[n  all  original  actions  or  proceedings  instituted  in  this  court, 
it  shall  be  necessary  for  the  plaintiflE  or  applicant  for  the  writ 
to  state  fully,  by  affidavit,  the  reasons  why  the  action  or  proceed- 
ing is  brought  in  this  court  instead  of  one  of  the  inferior  courts 
having  jurisdiction.^* 

The  Attorney  General  contends  that  he  has  the  right  to  se- 
lect this  forum,  independent  of  this  rule,  because  of  the  fact  that 
jurisdiction  of  this  particular  proceeding  has  been  vested  herein. 

The  Constitution  of  the  state  of  Wisconsin  contains  a  pro- 
vision with  reference  to  actions  of  this  character  similar  to  our 
own.  Its  Supreme  Court  likewise  had  a  rule  to  the  same  effect. 
The  rule  adopted  by  that  court  in  reference  to  its  jurisdiction 
was  followed  by  this  court  in  the  case  of  Homesteaders  v.  Mc- 
Combs,  ante,  p.  201,  103  Pac.  691.  That  court  in  the  case  of 
State  V,  St.  Croix  Boom  Corporation  et  ah.  60  Wis.  565,  19  N. 
W.  396,  held  that: 

'*When  the  original  jurisdiction  of  the  Supreme  Court  is  in- 
voked, leave  to  proceed  must,  in  all  cases,  be  first  obtained  from 
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the  court  itself,  upon  a  prima  facie  showing  that  the  cause  is  a 
proper  one  for  its  cognizance/' 

The  foregoing  rule  was  there  held  to  apply  equally  to  the 
Attorney  General  with  all  other  litigants.  We  have  carefully  con- 
sidered the  aflSdavit  filed  by  the  Attorney  General  in  connection 
with  the  aflSdavits  filed  by  the  defendant;  and,  while  in  no  way 
disparaging  the  citizenship  of  Seminole  county,  which  we  doubt 
not  is  as  high  in  that  as  of  any  other  community  in  the  state, 
we  are  constrained,  in  view  of  the  presentation  made  in  the  affi- 
davits, oral  argument,  and  briefs,  to  hold  that  they  fairly  re- 
spond to  the  requirements  of  the  rule  mentioned,  provided  the 
action  is  of  such  a  character  as  to  come  within  the  doctrine  of 
the  case  of  Homesteaders  v.  McCombs,  supra.  In  that  case  Jus- 
tice Williams,  who  prepared  it,  has  collated  and  cited  a  great 
number  of  authorities  on  this  proposition,  and  has  therein  an- 
nounced the  rule  that  this  court  has  not  jurisdiction  in  man- 
damus, quo  warranto,  etc.,  proceedings,  except  where  the  question 
involved  is  publici  juris,  thereby  relieving  us  of  a  discussion  of  it 
in  this  opinion.  The  present  case,  involving  the  question  of  the 
removal  of  a  county  judge  for  misconduct  and  malfeasance  in  of- 
fice, in  our  judgment,  considering  the  averments  in  the  petition 
and  affidavit  along  with  the  other  showing  made,  presents,  when 
all  of  these  and  the  surrounding  facts  are  fully  taken  into  con- 
sideration, such  a  peculiar  situation  that  this  court  is  justified  id 
and  should  take  jurisdiction. 

It  is  insisted  by  the  Attorney  General  that  the  defendant  is 
not  entitled  to  a  jury  trial  herein  as  a  matter  of  right,  and  that 
if  he  is  entitled  to  a  jury  trial,  the  machinery  of  the  court  is 
adequate  to  grant  it  to  him.  Section  19,  art.  2,  of  the  Bill  of 
Eights  of  the  Constitution,  provides: 

"The  right  of  trial  by  jury  shall  be  and  remain  inviolate." 

The  construction  of  this  general  guaranty  of  the  Constitu- 
tion has  been  before  the  courts  in  a  great  many  cases.  The  Su- 
preme Court  of  Washington,  in  the  case  of  State  v.  Doherty,  16 
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Wash.  382,  47  Pae.  958,  58  Am.  St.  Rep.  39,  which  was  likewise 
a  proceeding  in  quo  warranto,  held  in  the  syllabus  that: 

"The  constitutional  provisdon  declaring  that  'the  right  of 
trial  by  jury  shall  remain  inviolate'  has  reference  to  the  right  to 
jury  trial  as  it  existed  in  the  territory  at  the  time  when  the  Con- 
stitution was  adopted.^' 

This  construction  is  sustained  by  a  great  many  authorities, 
among  which  we  note  the  following :  Callan  v.  Wilson,  127  XJ 
S.  540,  8  Sup.  Ct.  1301,  32  L.  Ed.  223;  Work  v.  State  of  Ohio, 
2  Ohio  St.  297,  59  Am.  Dec.  671 ;  State  ex  rel  Jackson  v.  Ken- 
nie  et  dl.,  24  Mont.  45,  60  Pac.  589 :  EvJil  et  al.  v.  Pierce  Covnty, 
44  Neb.  584,  62  N.  W.  1066;  State  of  Nevada  v.  McClear,  11 
Nev.  39;  Lavey  et  al  v.  Doig,  26  Fla.  611,  6  South.  259;  Ross 
V.  Irving,  14  111.  171;  Wheeler  r.  Caldwell,  68  Kan.  776,  74  Pac. 
1031 ;  Vaughn  v.  Scade  et  al.,  30  Mo.  600. 

Section  23,  art.  3,  of  the  Constitution  of  Montana  declares 
that  the  right  of  trial  by  jury  shall  be  secured  to  all,  and  remain 
inviolate.  Considering  this  the  Supreme  Couri;  said,  in  the  case 
of  State  ex  rel,  Jackson  v,  Kennie  et  ah,  supra: 

"  *  ♦  *  This  instrument  must  be  construed  in  view  of 
the  conditions  existing  at  the  time  of  its  adoption  and 
that  the  right  of  trial  by  jury,  guaranteed  under  this  broad 
declaration,  is  the  right  as  it  then  existed,  and  not  one 
created  or  extended,  except  by  express  terms,  by  the  instru- 
ment itself.  This  rule  extends  to  both  civil  and  criminal 
trials,  and  is  applied  by  the  courts  to  the  Constitution  of  all  our 
states.  Proffatt  on  Jury  Trial,  §  87;  Cooley,  Const.  Ijim.  74; 
389;  State  v.  Glenn,  54  Md.  572;  Flint  River  Steamboat  Co.  v. 
Foster,  5  Ga.  194,  48  Am.  Dec.  248;  Ross  v.  Irving,  14  JU.  171; 
Anderson  v.  Caldwell,  91  Ind.  454,  46  Am.  Rep.  613;  Allen  v. 
Anderson,  57  Ind.  ^88;  State  v.  McClear,  11  Nev.  39;  Frazee  v. 
Beaitie,  26  S.  C.  348,  2  S.  E.  125;  Stilwell  v.  Kellog,  14  Wis. 
461.  The  rule  is  elementary,  and  bo  well  settled  that  further 
comment  is  unnecessary.'' 

This  is  the  construction  to  which  it  is  susceptible,  and  which 
must  be  given  where  the  provision  appears  in  our  own  Constitu- 
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tion,  subject  to  such  changes  only  as  are  made  in  the  instrument 
itself. 

The  case  of  Bradford  v.  Territory  ex  rel.  Woods,  1  Okla. 
366,  34  Pac.  66,  was  a  proceeding  in  the  nature  of  quo  warranio, 
in  the  district  court  of  Oklahoma  county,  and  in  that  case  the 
Supreme  Court  of  the  territory  declared  in  the  syllabus  that: 

"On  the  trial  of  an  information  in  the  nature  of  a  quo  war- 
ranto  the  respondent  is  entitled  to  a  trial  by  jury,  and  to  a 
unanimous  verdict.^^ 

This  holding  was  not  predicated  upon  the  statutes  existing 
in  the  territory  at  that  time,  but  upon  the  right  of  the  defend- 
ant as  the  same  was  guaranteed  under  the  federal  Constitution. 
This  case  and  this  declaration  was  never  departed  from  during 
the  life  of  the  territory,  and  in  our  judgment  declared  the  law 
of  the  territory  of  Oklahoma  on  this  subject. 

The  case  of  Territory  of  OklaJioma  ex  reL  Galhraith  v.  Chi- 
cago, Rock  Island  &  Pacific  Railway  Co.,  2  Okla.  108,  39  Pac 
389,  was  an  original  action  in  mandamus,  brought  in  the  Su- 
preme Court  of  the  territory,  in  which  the  defendant  raised  an 
issue  of  fact,  for  the  trial  of  which  demand  was  made  for  a  jury. 
That  court,  considering  its  power  and  authority,  which  was  no 
other  or  different  in  this  regard  than  the  power  and  authority  of 
this  court,  held,  in  the  portion  of  the  opinion  prepared  by  Chief 
Justice  Dale,  that,  "inasmuch  as  no  machinery  has  been  provided 
for  the  calling  of  a  jury  in  the  Supreme  Court,  it  would  be  the 
exercise  of  a  doubtful  power  for  this  court  to  prescribe  rules  and 
regulations  and  a  line  of  procedure  for  the  calling  of  a  jury  in 
the  Supreme  Court,  and  the  trial  of  causes  in  such  court  by  a 
jury;  and  we  have  agreed  that  no  juries  will  be  called  for  the 
trial  of  causes  in  the  Supreme  Court.''  Justice  Bierer  in  this 
same  case  said: 

^*The  cause  cannot  further  proceed  in  this  court  because  such 
issues  are  made  as  upon  which  the  parties  have  a  right  to  a  jury 
trial,  and,  no  means  being  provided  by  the  Legislature  by  which 
this  court  can  secure  a  jury,  the  cause  must  come  to  an  end." 
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Justice  Burford,  in  discussing  the  same  matter,  said: 

"If  it  is  the  purpose  of  the  Legislature  that  this  court  shall 
be  a  jury  court,  which  would  be,  as  has  been  well  suggested,  a  detri- 
ment to  public  business,  this  being  an  appellate  court,  yet  if  this 
power  is  given  us,  we  are  willing  to  exercise  it,  if  we  are  given 
the  process  by  which  we  can  carry  it  into  proper  effect.^^ 

The  rule  as  announced  in  this  case  likewise  was  never  de- 
parted from  during  the  time  Oklahoma  remained  a  territory.  It 
was  the  law  then  in  force  in  the  territory  at  the  time  of  the 
adoption  of  the  Constitution.  Of  this  same  rule  and  case  this 
court  said,  in  the  case  of  State  ex  rel,  Brett,  County  Attorney, 
V.  Kenner  et  cU.,  21  Okla.  817,  97  Pac.  258,  and  of  the  situation  in 
which  the  court  would  be  placed  on  demand  for  jury  trial: 

"Such  an  embarrassment  was  met  by  the  Supreme  Court  of 
the  territory  in  Territory  ex  rel,  Galhraith  v,  Chicago,  Rock  Is- 
land &  Pacific  Railway  Co.,  2  Okla.  108,  39  Pac.  389.  The  or- 
ganic act  gave  the  Supreme  Court  of  the  territory  origintvl  juris- 
diction in  mandamus  proceedings.  In  the  above  case  mandamus 
proceedings  were  joined  with  a  cause  of  action,  which  presented 
an  issue  of  fact.  Under  the  Code  the  parties  had  a  right  to  de- 
mand a  jury  trial,  which  was  not  a  matter  of  judicial  discre- 
tion. The  Supreme  Court  held  that  in  such  a  case  it  was  power- 
less to  act,  no  way  of  summoning  a  jury  having  been  provided 
by  the  Legislature  for  the  Supreme  Court,  and  the  cause  was 
accordingly  dismissed.^' 

We  have  had  our  attention  called  to  several  Kansa.^  case? 
upon  this  proposition,  among  which  were  the  cases  of  State  ex 
rel.  Keeler  v,  Allen,  5  Kan.  213,  and  State  ex  rel.  Johnston  v. 
Foster,  32  Kan.  14,  3  Pac.  534.  In  the  Allen  Case  it  was  held 
that  the  Supreme  Court  of  the  state,  under  the  law  then  exist- 
ing (1869),  had  the  power  to  organize  a  jury  for  the  trial  of  a 
respondent  in  an  original  proceeding  in  quo  warranto.  We  have 
examined  the  statutes  to  which  the  court  refers;  and,  while  it 
is  of  no  consequence  that  we  are  not  quite  able  to  follow  the 
logic  of  the  construction  placed  thereon  by  that  court,  it  is 
worthy  of  passing  notice,  perhaps,  that  they  are  dissimilar  from 
the  statutes  of  the  state  of  Oklahoma.     This  e^se  in  that  juris- 
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diction  afforded  a  precedent  for  the  Poster  Case,  in  which  a 
jury  trial  took  place  in  the  Supreme  Court. 

The  conclusion  to  which  we  have  come  that  it  was  not  con- 
templated that  jury  trials  should  take  place  in  the  Supreme  Court 
is  strengthened  by  a  legislative  construction  in  an  act  of  the 
Legislature  of  1907-1908,  p.  479,  c.  48,  art.  5,  for  it  is  therein 
provided  that  in  all  actions  where  attachment  shall  issue  out  of 
the  Supreme  Court  against  persons  for  contempt,  and  a  jury  trial 
shall  be  demanded,  the  court  shall  certify  the  proceedings  to 
some  district  court  in  the  state  for  trial  by  jury.  This  recognizes 
either  that  the  Supreme  Court  was  without  power  to  impanel  a 
jury,  or  that  it  was  not  intended  to  be  a  court  for  the  trial  of 
issues  of  fact  before  a  jury,  and  probably  both*  such  conditions 
were  deemed  to  exist.  To  the  suggestion  that  we  proceed  to  the 
point  where  a  jury  should  be  demanded,  we  submit  for  answer 
the  reasoning  of  the  Supreme  Court  of  Missouri,  in  the  case  of 
State  ex  rel.  Mcllhany,  etc,  v.  Stewart  et  dl.,  32  Mo.  379,  wherein 
in  reference  to  such  a  proposition  that  court  said: 

"In  the  case  of  Commonwealth  v.  Smith,  4  Bin.  117,  the  Su- 
preme Court  of  Pennsylvania,  altht)ugh  invested  with  original 
jurisdiction  generally,  refused  to  entertain  a  motion  fo**  le«ve  to 
file  an  information  in  the  nature  of  a  qtu)  warranto  at  Pittsburgh, 
Mcause  it  had  no  power  to  try  mncs  in  face  in  thar  district.  The 
Chief  Justice  (Tilghman)  said:  'The  advocates  for  the  motion 
say  that  we  ought  to  proceed  until  we  meet  with  this  impediment, 
that  very  probably  no  issue  in  fact  will  arise,  and  that,  if  it 
should,  it  is  time  enough  to  stop  when  we  come  to  it.  To  this 
mode  of  reasoning  I  cannot  accede.  It  behooves  the  court  to 
look  to  their  first  step,  or  they  may  find  themseJves  placed  in  a 
very  undignified  situation.  I  cannot  consent  to  institute  a  pro- 
ceeding of  which  I  do  not  clearly  see  the  end,  in  which  the  de- 
fendant may  bafHe  us  at  his  pleasure,  by  insisting  on  an  issue  in 
fact  which  it  is  not  in  our  power  to  try.*  Judge  Gentz  observed, 
on  the  same  case:  ^It  is  admitted  that  the  information  prayed 
for  in  this  case  is  grantable  or  refusable,  according  to  the  sound 
discretion  of  this  court,  and  also  that,  in  the  course  of  inquiiy, 
an  issue  in  fact  may  eventually  demand  a  trial  by  jury.  If  such 
may  be  the  result,  and  reasonable  doubts  may  occur  whether  we 
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possess  jurisdiction  to  try  the  issue  in  fact,  we  should  be  placed 
in  an  awkward  situation  by  making  a  plunge  and  finding  our- 
selves in  circumstances  at  last  that  we  must  make  a  retrograde 
movement/  ^* 

The  Attorney  General  has,  with  commendable  zeal,  made  a 
most  comprehensive  brief  on  the  questions  involved  in  which  ref- 
erence is  made  to  the  great  quantity  of  learning  existing  on  the 
subject  in  the  decisions  of  the  American  courts,  but  to  our  minds 
the  adjudication  of  the  Supreme  Court  of  the  territory  presents 
a  correct  declaration  on  the  subject,  which  we  deem  proper  and 
fitting  to  follow.  Until,  therefore,  the  Legislature  provides  for 
the  impaneling  of  juries  in  this  court  for  the  trial  of  issues  of 
fact,  or  provides  authority  to  transfer  cases  of  this  character  for 
trial  to  courts  with  juries,  we  cannot  entertain  them  after  being 
brought,  and  it  is  made  to  appear  that  an  issue  of  fact  is  or  will 
be  presented,  and  that  a  jury  will  be  demanded. 

The  action  is  accordingly  dismissed. 

All  the  Justices  concur. 


Fidelity  &  Casualty  Co.  of  New  York  v.  Walton  ei  al. 

No.  206.     Opinion  Filed  September  14,  1909. 

(104  Pac.  909.) 

INSURANCE — Life  Policy — Signature  of  Agent.  That  a  policy  of  life 
insurance  shall  be  countersigned  by  the  agent  of  the  company 
before  it  shall  become  a  valid  obligation  is  a  stipulation  that 
the  company  has  a  right  to  make,  and  the  completion  of  the 
contract  with  the  signature  of  such  agent  during  the  lifetime 
of  the  insured  is  essential  to  the  existence  of  an  o>bligation 
which  can  be  enforced  against  the  company. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kiowa  County;  F.  E.  Oillette,  Judge. 

Action  by  J.  B.  Walton  and  W.  W.   Rowland  against  the 
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Fidelity  &  Casualty  Company  of  New  York.    Judgment  for  plain- 
tiffs, and  defendant  brings  error.     Reversed. 

John  T.  Hays,  for  plaintiff  in  error,  citing:  Dickey  v.  Cas- 
ualty Co.,  89  S.  W.  437;  Insurance  Co,  v.  Ewing,  Adm'r,  97  U. 
S.   377. 

Nestor  Rummons,  John  A,  McKeene,  L,  M.  Keys  and  Joseph 
H.  Cline,  for  defendants  in  error,  citing:  Kantrener  v.  Insurance 
Co.,  5  Mo.  App.  581;  Myers  v.  Insurance  Co.,  27  Pa.  268;  Cam- 
den  Oil  Co.  v.  Insurance  Co.,  4  Fed.  Cas.  23,375;  Whitcomb  v. 
Insurance  Co.,  29  Fed.  Cas.  964;  Insurance  Co.  v.  O'Conner,  29 
Mich.  241. 

Turner,  J.  This  is  a  suit  on  a  policy  purporting  to  insure 
Charles  H.  Hill  for  a  period  of  12  months  from  noon  on  October 
18,  1904,  against  bodily  injuries  sustained  through  external,  vio- 
lent, and  accidental  means,  in  the  sum  of  $3,000,  brought  by 
Kate  D.  Hill,  the  beneficiary  named  therein,  against  the  Fidelity 
&  Casualty  Company  of  New  York,  plaintiff  in  error,  in  the  dis- 
trict court  of  Kiowa  county.  For  answer,  defendant  among  other 
things,  denied  by  verified  answer  the  existence  of  the  alleged  con- 
tract of  insurance.  There  was  trial  to  a  jury,  which  resulted  in 
a  verdict  and  judgment  in  favor  of  plaintiff's  executors  for  the 
amount  of  the  policy,  to  reverse  which  the  company  brings  the 
ease  here. 

The  first  assignment  of  error  is  that  the  court  erred  in  over- 
ruling defendant's  demurrer  to  plaintiff's  evidence.  On  this 
point  the  record  discloses  that  at  tbe  close  of  plaintiff's  evidence 
defendant  demurred  thereto,  which  was  overruled,  and  exceptions 
saved,  whereupon  both  parties  introduced  further  evidence,  upon 
all  of  which  the  jury  found  as  stated.  That  being  the  case,  in 
determining  this  assignment,  if  there  is  sufficient  evidence*  in  the 
entire  record  to  show  the  policy  sued  on  to  be  a  valid  contract  of 
insurance,  this  court  will  not  disturb  the  ruling.  C,  R.  I.  d  P. 
Ry.  Co.  V.  Doyle,  18  Kan.  58.  The  evidence  discloses  that  at  the 
time  the  policy  was  issued  the  insurer,  the  Fidelity  &  Casualty 
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Company,  was  a  corporation  existing  under  the  laws  of  New 
York,  with  its  home  oflSce  in  New  York  City;  that  Charles  H. 
Hill,  the  insured,  and  his  wife,  Kate  D.  Hill,  the  beneficiary 
named  therein,  were  residents  of  Hobart,  in  this  state;  that  a 
short  time  prior  thereto  said  Hill  made  written  application  and 
schedule  of  warranties  to  James  A.  Jones,  local  agent  of  the 
insurer  at  that  place;  that  he  sent  the  same  to  the  home  office, 
which  issued  the  policy  sued  on,  duly  signed  by  George  F.  Sew- 
ard, president,  and  Robert  J.  Hillas,  vice  president  and  secretary 
and  forwarded  it  by  mail  to  said  local  agent;  that  he  received  the 
same  on  October  21  or  22,  1904,  after  the  death  of  the  insured^ 
and,  after  countersigning,  delivered  the  same  to  the  beneficiary, 
who  paid  the  premium  and  later  brought  this  suit. 

In  support  of  this  assignment  it  is  contended  by  the  com- 
pany that,  as  said  policy  provides  that  ^^the  same  shall  not  be 
binding  upon  the  company  unless  countersigned  by  a  duly  com- 
missioned agent"  of  the  company,  and  as  the  same  was  not  so 
countersigned  by  said  agent  until  after  the  death  of  the  insured^ 
the  alleged  contract  of  insurance  is  void  for  the  reason  that  the 
minds  of  the  parties  failed  to  meet  during  the  lifetime  of  the 
insured.  We  think  the  point  well  taken.  As  such  stipulation  in 
the  policy  is  in  no  sense  oppressive  or  unconscionable,  it  is  one 
which  the  insurer  had  a  legal  right  to  make,  and  constituted  a 
condition  precedent  to  the  validity  of  the  policy. 

In  Badger,  Adm'r,  v.  American  Popular  Life  Insurance 
Company,  103  Mass.  244,  4  Am.  Rep.  547,  a  policy  providing,. 
"Nor  shall  this  policy  be  in  force  until  it  is  countersigned  by  A. 
F.  Badger,  agent  at  Boston,"  was  found  among  the  papers  of  said 
A.  F.  Badger,  the  beneficiary  in  the  policy,  and  was  sued  on  by 
his  executor.  The  court,  in  passing,  held  that  as  he  had  power  to 
make  said  policy  a  valid  contract  by  countersigning,  and  failed 
to  do  so,  the  same  never  became  in  force,  and  upon  it  plaintiff 
could  not  recover. 

Lynn  v.  Burgoyne,  52  Kan.  401,  was  a  suit  to  recover  the 
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amount  of  a  note  executed  by  Lynn  to.Burgoyne  for  $420.  hjim 
pleaded  no  consideration.  The  facts  were  that  Burg03me  was 
agent  for  the  Columbus  Insurance  Company,  of  Ohio,  and  resided 
at  Cincinnati.  The  consideration  of  the  note  was  that  he,  as 
agent  for  said  company,  would  issue  to  defendant  a  policy  of 
insurance  to  the  amount  of  $6,000  on  the  steamboat  John  Dren- 
nan  for  one  year.  The  instrument,  signed  by  the  president  of 
said  company,  purported  to  be  a  policy  of  insurance,,  and  was  is- 
sued and  delivered  to  defendant  at  Cincinnati  by  the  bookkeeper 
of  said  company.  Said  instrument  on  its  face  provided  that  it 
^'shall  not  be  valid  until  countersigned  by  John  Burgoyne,  agent, 
at  Cincinnati.*^  It  was  never  so  countersigned.  It  was  held 
that  said  instrument  was  not  a  valid  policy  of  insurance,  and 
consequently  no  consideration  for  the  note  sued  on,  and  for  that 
reason  plaintiff  could  not  recover. 

In  Newcomlfe,  Adm'r,  v.  Provident  Fund  Society  of  New 
York  City,  5  Colo.  App.  140,  38  Pac.  61,  Newcombe,  as  admin- 
istrator of  Nail,  brought  suit  against  said  company  to  recover 
on  a  policy  alleged  to  have  been  issued  by  said  company  during 
the  life  of  said  Nail.  NaiFs  application  was  taken  by  one  Jack- 
son, who  lived  at  Durango,  who  solicited  insurance  for  said  com- 
pany through  arrangements  with  one  Aldrich,  the  company's 
agent  at  Denver.  The  application  went  from  Denver  to  New 
York,  and  was  acted  on  by  the  oflScers  there,  who  signed  the  policy 
and  sent  at  toHhe  agent,  to  be  dielivered  on  receipt  of  the  premium. 
It  was  not  countersigned  until  August  21,  1891,  at  which  time 
the  agent  received  the  first  premium,  and  on  which  date  he 
forwarded  it  to  Jackson  to  be  delivered.  At  that  time  Nail  was 
dead.  He  was  killed  on  the  18th  of  August.  On  these  facts  the 
court  instructed  the  jury  to  find  for  defendant,  which  was  done, 
and  the  administrator  appealed.  The  court,  in  affirming  the 
judgment  of  the  trial  court,  said: 

'^The  existence  of  a  contract,  entered  into  between  the  par- 
ties and  building  upon  the  insurer,  must  evidently  be  established 
to  entitle  the  administrator  to  recover  upon  his  policy.     It  wa? 
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entirely  competeDt  for  the  company  to  stipulate  that  they  should 
not  be  bound,  except  upon  compliance  with  whatever  conditions 
precedent  they  might  see  fit  to  attach  to  their  contract.  «*  ♦  ♦ 
The  stipulation  that  the  policy  should  be  countersigned  by  the 
agent  of  the  company  prior  to  the  time  of  its  becoming  a  valid 
and  binding  obligation  was  one  which  the  company  clearly  hdd 
the  legal  right  to  make,  and  is  in  no  sense  oppressive  or  uncon- 
scionable, and  the  completion  of  the  contract  with  the  signature 
of  the  agent  during  the  lifetime  of  the  insured  was  essential  to 
the  existence  of  an  obligation  which  could  be  enforced  against  the 
company.  ♦  *  *  Under  these  circumstances  the  delivery  of 
the  policy  to  the  administrator  could  not  be  operative  to  bind 
the  company  and  make  that  a  valid  obligation  which  at  the  time 
the  policy  was  countersigned  and  the  money  received  was  invalid 
by  the  very  terms  of  the  application  which  Nail  himself  had  made 
in  his  lifetime.^ 

Ellen  0.  Hiatt  v.  Fraternal  Home,  99  Mo.  App.  105,  72  S. 
W.  463,  was  a  suit  by  the  beneficiary  on  a  benefit  certificate. 
The  facts  were  that  on  July  23,  1900,  William  Hiatt  applied  for 
membership  in  the  defendant  order  and  for  $2,000  insurance  on 
his  life  for  the  benefit  of  his  mother.  He  was  examined  the 
next  day  and  duly  elected  a  member  by  local  lodge  No.  6,  at 
Springfield,  Mo.  His  application  and  medical  examination  were 
forwarded  to  the  home  office  at  Hamilton,  Mo.,  which  issued  the 
certificate  sued  on.  The  issues  were  tried  by  the  court,  judg- 
ment rendered  for  defendant,  and  plaintiff  appealed.  The  Court 
of  Appeals,  in  affirming  the  judgment  of  the  lower  court,  said : 

"But,  aside  from  these  considerations,  the  certificate  is  sued 
on  as  a  complete  and  fully  executed  contract.  Tinder  the  by- 
laws it  could  not  be  fully  executed  or  become  a  complete  contract 
until  countersigned  by  the  secretary  and  president  of  the  local 
lodge.  It  was  not  signed  by  these  officers  until  after  Hiatt  was 
dead.  The  living  cannot  contract  with  the  dead,  nor  complete 
the  execution  of  a  contract  that  was  partially  executed  with  a 
living  person  now  dead^* — 
and  in  the  syllabus  said  :  * 

^'Where,  by  the  by-laws  of  a  fraternal  beneficiary  association, 
its  certificates  were  not  binding  until  coimtersigned  by  the  secre- 
tary and  president  of  the  local  lodge,  and  a  certificate  was  not 
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countersigned  until  after  the  beneficiary  herein  had  deceased,  the 
certificate  was  void/' 

In  McCully's  Adtn*r  v.  Phoenix  MuUiai  Life  Insurance  Com- 
pany, 18  W.  Va.  782,  the  facts  were  that  on  August  17,  1874, 
Alexander  McCully  applied  to  B.  E.  Tift,  agent  at  Wheeling  of 
said  company  of  Hartford,  Conn.,  for  insurance  on  his  life  for 
$1,000  in  said  company.  Application  was  therefore  made  out  in 
due  form,  and  signed  by  said  McCully,  and  forwarded  to  the 
home  oflBce.  At  the  same  time  McCully  executed  his  note  to  Tift 
for  $24.76,  payable  60  days  after  date,  with  interest,  the  amount 
of  the  first  premium  upon  the  anticipated  policy.  On  August 
24th  a  policy  was  made  out  in  due  form  and  forwarded  to  the 
agent  in  Wheeling,  who  received  it  about  Septembed  1st.  On  its 
face  it  provided:  ^^This  policy  to  take  effect  when  couttersigned 
by  B.  E.  Tift,  agent  at  Wheeling,  W.  Va."  It  was  rever  so 
countersigned  by  Tift  or  delivered  to  McCully,  who  on  September 
12th  was  taken  sick,  and  who  died  on  the  26th  day  of  that  m<fnth. 
In  a  suit  on  the  policy,  the  trial  court  dismissed  complainant's 
bill,  and  he  appealed.  It  was  there  contended,  as  in  this  csl^ 
that  a  delivery  of  the  policy  to  the  insured  was  complete  when  ir 
was  mailed  by  the  home  oflSce,  addressed  to  the  local  agent;  but 
the  court  held  otherwise,  and  in  passing  said: 

"The  policy  on  its  face  shows  that  it  was  not  sent  to  the 
agent  to  be  delivered  absolutely  to  McCully,  but  only  when 
countersigned  by  the  agent.  Whether  this  was  intended  as  a 
mode  of  delivery,  as  provided  for  in  the  application,  to  consum- 
mate the  contract,  or  was  intended  as  a  different  condition,  upon 
which  acceptance  of  the  proposal  would  be  indicated,  in  either 
event  the  company  would  not  be  bound  without  the  coimtersign- 
ing  of  the  agent  or  the  delivery  of  the  policy.  I  see  at  no  stage 
in  this  negotiation  where  the  minds  of  the  parties  met  and  the 
contract  was  consummated." 

See  ,also,  Mrs.  Lydia  A.  Hardie  v,  St.  Louis  Mutual  Life 
Insurance  Co.  26  JjSl.  Ann.  242 ;  Barr  et  al.  v.  Insurance  Company 
of  No.  America,  61  Ind.  488;  Joseph  Kelly  et  al.  v.  Common^ 
wealth  Insurance  Co.,  etc.,  23  N.  Y.  Super.  Ct.  82 ;  Post  et  al.  v. 
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Aetna  Insurance  Co,,  43  Barb.  (N.  Y.)  351;  Firemen's  Ins.  Co, 
V,  Augusta  Barnsch,  for  Use,  etc.,  161  111.  629,  44  N.  E.  285; 
Peoria,  etc.,  Ins.  Co,  v.  Wdlser,  22  Ind.  73;  St.  Louis  Mutual 
Ins.  Co,  V.  Kennedy,  etc.,  69  Ky.  450. 

We  are  therefore  of  the  opinion  that  the  policy  sued  on 
constituted  no  valid  contract  of  insurance. 

The  contention  of  defendant  in  error  that  a  determination 
of  this  question  involves  an  examination  of  the  evidence,  which 
we  cannot  go  into  for  the  reason  that  there  is  no  independent  re- 
cital or  statement  of  fact  in  the  case-made  that  it  contains  all  the 
evidence  introduced  on  the  trial,  need  not  be  noticed,  as  said 
omission  has  been  supplied  by  amendment,  pursuant  to  chapter 
28,  art.  4,  of  an  act  approved  March  15,  1905  (Sess.  Laws  1905, 
p.  322). 

It  is  unnecessary  to  notice  other  assignments  of  error. 

The  judgment  of  the  trial  court  is  reversed  and  the  cause 
dismissed. 

All  the  Justices  concur. 


Missouri,  K.  &  T.  Ry.  Co.  v.  Davis. 

No    85.     Opinion  Filed .  September  14,  1909. 

(104  Pac.  34.) 

CARRIERS — Carriage  of  Live  Stock — Notice  of  Lose — Suf- 
ficiency. A  contract  between  a  rai'road  company  and  a  shipper 
of  a  car  of  mules  stipulated  that,  as  a  condition  precedent  to  hia 
right  to  recover  for  any  loss  to  such  stock,  the  shipper  should 
give  notice  Jn  writing  to  the  conductor  in  charge  of  the  train, 
or  to  the  nearest  station  or  freight  agent,  before  the  mules 
were  mingled  with  other  live  stock  or  were  removed  from  the 
pens  at  destination.  The  mules  shipped  were  during  the  same 
afternoon  on  which  they  arrived  removed  from  the  pens  to  the 
bam  of  the  shipper  which  adjoined  the  right  of  way  of  the  rail- 
way company,  and  was  nearer  its  depot  than  its  stockpens.  On 
the  next  morning  after  the  arrival  of  the  mules,  while  they 
were   still   in   the   shipper's    bam,    and    before    they    had    been 
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mingled  with  other  stock,  the  shipper  served  upon  the  station 
agrent  a  notice  of  his  claim  for  damages.  The  a^ent.  after  the 
mules  had  been  placed  in  shipper's  bam,  and  before  they  had 
been  mingled  with  other  stock,  had  an  opportunity  to,  and  did, 
on  the  day  of  their  arrival  and  on  the  day  the  notice  was 
served,  examine  and  inspect  them,  and  made  memoranda  of 
their  injuries.  Held,  that  the  notice  ^ven  was  a  substantial 
compliance  with  the  contract  on  the  part  of  the  shipper,  and 
was  sufficient. 

2.  CARRIERS— Carriage  of  Live  Stock — ^Actions  for  DamagM— 
Time  to  Sue— Waiver  by  Agent.  The  contract  provides  that  no 
suit  shall  be  brougrht  against  the  carrier  after  the  lapse  of  90 
days  after  the  happening  of  the  injuries  complained  of,  and 
further  provides  that  no  agent  of  the  carrier  shall  have  any 
authority  to  modify,  waive,  or  amend  any  of  the  provisicns  of 
the  contract  The  station  agent  at  the  destination  of  the  mules, 
who  was  not  shown  to  have  any  authority  to  adjust  and  settle 
claims  for  damages,  and  who  did  not  represent  that  he  had 
such  authority,  was  without  power  to  waive  the  provision  of 
the  contract  requiring  suit  to  be  brought  within  90  days  by 
advising  the  shipper  not  to  sue,  that  the  company  always  pre- 
ferred to  settle  that  class  of  claims. 

3.  EVIDENCE — Entries  in  Ordinary  Course  of  Business.  Entries 
in  books  made  in  the  ordinary  course  of  business  at  or  near  the 
time  of  the  transaction  to  which  they  relate,  when  it  is  made 
to  appear  by  the  oath  of  the  person  who  made  them  that  they 
are  correct,  are  admissible  in  evidence,  but.  when  the  same  are 
not  verified  by  the  person  who  made  them,  and  it  is  not  shown 
that  such  person  is  dead  or  absent  from  the  county,  they  are 
inadmissible. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Pontotoc  County;  A,  T.  West,  Judge. 

Action  by  J.  W.  Davis  against  the  Missouri,  Kansas  &  Texas 
Bailway  Company.  Judgment  for  i)laintifiE,  and  defendant  brings 
error.     Be  versed  and  reiaanded. 

This  action  was  originally  iujitituted  in  the  United  States 
Court  for  the  Southern  District  of  the  Indian  Territory  at  Ada 
on  July  2,  1907.  Defendant  in  error,  plaintiff  below,  by  his 
petition  seeks  to  recover  the  sum  of  $640  damages  claimed  to 
have  been  sustained  by  him  by  reason  of  the  negligence  of  plaintiff 
in  error,  defendant  below,  in  transporting  a  car  of  mules  from 
Eest  St.  Louis,  111.,  over  its  line  of  railway  to  Ada.,  Ind.  T.,  now 
Oklahoma.     The  cause  of  action  originated  and  the  suit  waa  in- 
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stituted  before  the  admission  of  the  state.  Upon  the  admission 
of  the  state,  the  case  was  transferred  to  the  district  court  of 
Pontotoc  county  for  final  disposition.  The  shipment  of  the  car 
of  mules  by  defendant  began  on  or  about  midnight  of  January 
2,  1907,  and  terminated  about  3  o^clock  p.  m.  on  January  7th 
of  the  same  year.  The  matters  of  which  plaintiff  complains  in 
his  petition  are  that  defendant  was  negligent,  careless,  and  un- 
reasonably slow  in  the  handling  of  the  car  of  mules  and  unrea- 
sonably delayed  the  same,  and  that  during  the  transportation 
thereof  frequent  demands  were  made  by  plaintiff  for  the  privi- 
lege of  feeding,  watering,  and  otherwise  caring  for  the  mules, 
which  demands  were  by  the  carrier  refused;  that  by  reason  of 
the  careless  and  negligent  handling  of  the  mules  and  the  long 
delay  in  their  shipment,  and  the  denial  of  the  right  to  feed  and 
water  them,  when  the  mules  reached  their  destination,  they  were 
much  emaciated,  shrunk  in  weight,  tired,  bruised,  cut  and  other- 
wise injured,  and  that,  by  reason  of  said  injuries,  they  were  de- 
preciated in  market  value  to  the  amount  of  $20  per  head.  De- 
fendant answered,  denying  all  the  allegations  of  negligence  and 
injury  to  the  mules  and  depreciation  of  the  market  value,  and 
further  alleged  that  the  shipment  of  the  mules  was  made  under 
a  special  contract  containing  provisions  which  had  not  been  ob- 
served by  plaintiff,  and,  by  reason  of  his  failure  to  comply  with 
euch  provisions  of  the  contract,  he  is  now  barred  from  maintain- 
ing this  action.  Plaintiff  filed  a  reply  to  the  answer,  and  the 
trial,  which  was  to  a  jury,  resulted  in  a  verdict  for  him  and  a 
judgment  thereon  for  the  sum  of  $320. 

Clifford  L,  Jackson,  W.  /?.  Allen,  Webb  d-  Ennis,  and  Ralls 
Bros.,  for  plaintiff  in  error. — On  contracts  limiting  time  for 
suit:  Railway  Co.  v.  Trawick,  68  Tex.  314;  Railway  Co.  v. 
Oatewood,  79  Tex.  89;  Railway  Co.  v.  Soper,  59  Fed.  893; 
Hutchinson  on  Carriers  (3d  Ed.)  vol.  1,  par.  448;  Elliott  on 
Railroads  (2d  Ed.)  vol.  4,  par.  1512*;  Railroad  Co.  v.  Phillips, 
17  Okla.  264;  Deming  Inv.  Co.  v.  Insurance  Co.,  16  Okla.   1; 
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Railway  Co.  v,  Kirkham,  ,63  Kan.  255 ;  Sprague  v.  Railway  Co,, 
34  Kan.  347. 

Duke  Stone,  for  defendant  in  error. — citing:  Nairn  v.  Rail- 
way Co.,  106  S.  W.  102;  Rice  v.  Railway  Co.,  63  Mo.  314;  Oxley 
V.  Railway  Co.,  65  Mo.  629;  Railway  Co.  v.  Seligman,  23  S.  W. 
298;  Ward  v.  Railway  Co.,  58  S.  W.  28;  Richardson  v.  Railway 
Co.,  62  Mo.  App.  1;  Railway  Co.  v.  Steele  33  N.  E.  236;  Pop- 
ham  V.  Barnard,  77  Mo.  App.  619;  Railway  Co.  v.  Temple 
(Kan.)  27  Pac.  98;  Jennings  v.  Railway  Co.  (N".  Y.)  28  N.  E. 
394;  Railway  Co.  v.  Sanders,  135  Ala.  504;  Osterhandi  v.  Raii- 
way,  62  N.  Y.  Supp.  134;  Ry.  Co.  v.  Thomas,  7  L.  R.  A.  (N. 
S.)  1041;  Ormsby  v.  U.  P.  R.  Co.,-  4  Fed.  706;  Ry.  Co.  v.  Col- 
lins, 27  Pac.  99;  St.  Louis,  I.  M.  &  ti.  Ry.  Co.  v.  Jacobs,  68  S. 
W.  248;  Railway  Co.  v.  Ayers,  38  S.  W.  515;  Ry.  Co.  v.  HarwtU, 
91  Ala.  340;  Glenn  v.  Southern  Express  Co.,  8  S.  W.  152;  Case 
V.  Ry.  Co.,  39  N.  E.  426;  Hinton  v.  Ry.  Co.,  75  N.  W.  373; 
Wood  V.  Ry.  Co.,  24  S.  E.  704;  Earned  v.  Ry.  Co.,  51  Mo.  App.  482; 
Ry.  Co.  V.  Adams,  14  S.  W.  666;  A.,  T.  &  S.  F.  Ry.  Co.  v.  Wright 
95  Pac.  1132;  Cornelius  v.  Ry.  Co.,  87  Pac.  751;  Ry.  Co.  v.  Fry, 
87  Pac.  754;  Ry.  Co.  v.  Frogley,  89  Pac.  903,  Darling  v.  Ry.  Co., 
93  Pac.  612;  Ry.  Co.  v.  Poole,  87  Pac.  465;  Hancock  v.  Ry.  Co., 
Ill  S.  W.  519;  Ry.  Co.  o.  Shearer,  9  ^.\v.  &  Eng.  Ann.  Cases, 
page  17;  Ry.  Co.  v.  Kelly,  26  S.  W.  470;  Ins.  Co.  v.  Normeni, 
18  S.  W.  397;  Ins.  Co.  v.  Tobey,  30  S  W.  1113;  Ins.  Co.  v.  Freed- 
man,  19  S.  W.  1011;  Vol.  II,  Wilson's  Stat,  of  Okla  sec.  4574, 
p.  1056;^i^y.  Co.  v.  Murphy,  30  S.  W.  419;  Atkinson  et  al.  v. 
Burt,  53  S.  W.  404;  Ry.  Co.  v.  Henderson  et  al.,  21  S.  W.  878; 
1  Greenleaf  Ev.,  sees.  115-120;  1  Wharton  Ev.,  sees.  238,  240, 
250,  678,  683,  688;  Welsh  v.  Barrett,  15  Mass.  380;  Bartholo- 
mew V.  Farwell,  41  Conn.  107 ;  Sneed  v.  State,  1  S.  W.  68. 

Hayes,  J.  (after  stating  the  facts  as  above).  The  contract 
of  affreightment  under  which  the  mules  were  shipped  contains 
the  following  stipulation: 

^^The  shipper  further  expressly  agrees  that  as  a  condition 
precedent  to  his  right  to  recover  any  damages  for  any  loss  or 
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injury  to  said  live  stock  resulting  from  carrier's  negligence  as 
aforesaid,  including  delays,  he  will  give  notice  in  writng  to  the 
conductor  in  chai:ge  of  the  train  or  the  nearest  station  or  freight 
agent  of  the  carrier  on  whose  line  the  injuries  occur  before  said 
cars  leave  that  carrier's  line,  or  before  the  live  stock  are  mingled 
with  other  live  stock  or  removed  from  pens  at  destination." 

The  mules  arrived  at  Ada  about  2  o'clock  in  the  afternoon, 
and  were  shortly  thereafter  unloaded  from  the  car  into  the  stock- 
pens  of  the  company,  from  which  they  were  immediately  taken 
to  plaintiff's  bam  which  was  near  the  company's  depot  at  Ada 
and  adjoins  its  right  of  way.  No  written  notice  of  claims  for 
injuries  to  the  mules  was  served  upon  the  agent  of  the  company 
before  the  mules  were  taken  from  its  stockpens,  nor  at  any  time 
during  that  day,  but  the  station  agent  of  the  company  at  Ada 
during  the  afternoon  of  their  arrival  inspected  the  mules  in  the 
bam  of  plaintiff  before  they  were  mixed  with  other  stock,  and 
made  a  written  memorandum  of  their  injuries  and  condition. 
On  the  next  morning  a  written  notice  of  claim  for  damages  was 
served  by  plaintiff's  attorney  upon  the  agent  of  the  company. 
At  the  time  of  the  service  of  this  notice  the  mules  were  in  plain- 
tiff's bam,  and  had  not  been  mixed  with  other  stock.  They  were 
conveniently  located  to  the  depot  of  defendant,  where  they  could 
be  easily  inspected  by  the  company's  agent,  an4  were  inspected 
by  the  agent  on  the  day  the  notice  was  served. 

Upon  this  issue  the  court  instructed  the  jury  as  follows: 
"You  are  instructed  that  the  railroad  company  has  a  right 
to  limit  its  responsibility  to  the  owners  in  the  carrying  of  stock  or 
goods  by  special  contract  so  long  as  the  limitation  does  not  affect 
its  liability  on  account  of  negligence  or  misconduct.  Defendant 
alleges  that  the  mules  were  removed  from  the  pens  at  their  des- 
tination in  Ada,  Okla.,  prior  to  the  time  that  written  notice  wa^ 
given  for  any  claim  for  damages  because  of  said  injuries.  Should 
you  find  from  the  testimony  that  the  mules  were  so  removed,  and, 
further,  that  the  mules  were  injured  so  as  to  depreciate  in  value, 
and  that  the  injury  to  the  mules  was  caused  by  the  carelessness 
and  negligence  of  the  agents  and  servants  of  the  defendant  com- 
pany, and  that  the  company  had   a  good,  fair,  and  reasonable 
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opportunity  to  examine  and  inspect  said  mules,  and  to  know  their 
condition  after  they  were  removed  without  unreasonable  incon- 
venience, you  will  then  find  that  the  service  .of  the  notice  or 
application  for  damages  was  made  in  due  time,  and  the  com- 
pany is  not  absolved  from  liability  because  of  the  fact  that  writ- 
ten notice  was  not  given  to  the  company  before  said  mules  were 
removed  from  the  pen  at  their  destination.  The  purpose  of  said 
notice  is  that  the  company  might  have  a  fair  and  reasonable  op- 
portunity for  examination  and  inspectioii  of  the  condition  of  live 
stock  transported  under  its  management  before  it  shall  be  placed 
beyond  its  reach  and  beyond  possibility  of  identification." 

This  instruction  is  one  of  defendant's  assignments  of  error 
for  reversal.  Stipulations  in  contracts  of  affreightment  the  same 
as,  or  similar  to,  the  one  now  under  consideration,  where  not  in 
conflict  with  statutory  provisions,  are  held  valid  by  the  weight 
of  moderij  authorities,  where  such  contracts  are  fairly  entered 
into  and  are  found  to  be  reasonable  under  all  the  circumstances. 
The  theory  of  the  courts  upon  which  such  stipulations  are  sus- 
tained is  that  the  requirement  is  a  reasonable  one,  and  that  the 
object  and  purpose  of  the  stipulation  is  to  give  the  railway  com- 
pany an  opportunity  to  inquire  into  the  alleged  loss  or  damage 
claimed  without  expense  and  inconvenience,  so  that  unjust  claim? 
may  be  thwarted  and  the  company  enabled  to  protect  itself 
against  fictitious  and  fraudulent  claims.  Richardson  v,  C.  d 
A.  Ry.  Co.,  62  Mo.  App.  1;  Pennsylvania  Co,  v.  Shearer,  9  Am. 
&  Eng.  Ann.  Cas.  15,  and  authorities  cited  in  note  thereto.  De- 
fendant's contention,  in  effect,  is  that  the  failure  of  plaintiff  to 
give  to  the  agent  of  the  company  notice  of  his  claim  for  damages 
before  the  mule?  were  removed  from  the  stockpens  of  the  com- 
pany bars  his  right  of  recovery  for  any  damages  he  may  have 
sustained,  notwithstanding  he  gave  such  notice  before  the  mules 
were  mixed  with  other  stock,  and  before  they  were  so  far  re- 
moved that  the  company  could  not  without  expense  and  incon- 
venience examine  them  and  ascertain  their  condition.  A  literal 
compliance  with  the  terms  of  the  contract   is    insisted    upon    by 
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the  company,  and  it  \s  contended  that  substantial  compliance  with 
the  contract  is  not  sufficient.    . 

Counsel  for  defendant  in  support  of  this  contention  rely 
principally  upon  Railway  Co.  v.  Phillips,  17  Okla.  264,  87  Pac. 
470,  and  M.,  K.  &  T.  Ry.  Co,  v.  Kirkham,  63  Kan.  255,  65  Pac. 
261.  Neither  of  these  cases  is  exactly  in  point.  The  contract 
involved  in  each  of  them  required  a  written  notice  of  claim  foi 
damages  before  the  live  stock  were  mingled  with  other  live  stock 
or  removed  from  the  pens  at  destination.  In  Railway  Company 
V.  Phillips  there  was  no  claim  by  the  shipper  that  he  had  complied 
with  the  contract,  either  strictly  or  substantially,  and  no  claim 
that  waiver  had  been  made  by  the  company.  No  notice,  written 
or  otherwise,  was  ever  given  by  him  to  the  company  before  the 
institution  of  the  action.  In  M.,  K,  &  T.  Ry,  Co,  v.  Kirkham 
the  facts  are  somewhat  similar  to  the  facts  in  the  case  at  bar. 
The  station  agent  was  at  the  station,  and  saw  the  condition  of 
the  stock  when  they  were  delivered.  Plaintiff  at  once  drove  the 
stock  away,  and  then,  on  the  next  day,  made  demand  in  writing 
for  his  damages.  The  case  appears  to  have  been  tried  on  the 
theory  that  the  provision  of  the  contract  requiring  the  written 
notice  before  the  stock  was  removed  from  the  pens  at  doctination 
was  waived  by  reason  of  the  acts  and  knowledge  of  the  agent  of 
the  company  of  the  condition  of  the  cattle  at  the  time  of  their 
arrival.  No  discussion  by  the  court  is  made  in  that  case  of 
whether  there  had  been  a  substantial  compliance  with  the  re- 
quirements of  the  contract;  nor  does  it  appear  from  the  recital 
of  facts  in  the  opinion  that  the  cattle  at  the  time  the  written 
notice  was  served  by  the  shipper  were  at  such  place  that  they 
could  be  examined  by  the  agent  of  the  company  without  incon- 
venience or  expense,  or  that  at  the  time  of  the  service  of  such 
notice  they  had  not  been  mixed  with  other  cattle,  or  that  they 
were  so  situated  that  the  purposes  for  which  the  notice  was  re- 
quired to  be  given  could  be  accomplished.  That  the  court  did 
not  intend  in  that  case  to  hold  that,  unless  a  written  notice  is 
served  in  strict  and  literal  compliance  with  the  contract,  it  is  in- 
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sufficient,  and  that  a  substantial  compliance  with  the  contract 
requiring  the  service  of  such  notice,  although  it  furnishes  to  the 
railway  company  an  opportunity  to  accomplish  and  does  accom- 
plish all  the  purposes  of  a  notice  served  in  strict  compliance  with 
it,  is  insufficient,  is  further  evidenced,  we  think,  by  the  fact  that 
no  reference  is  made  to  A,,  T,  de  S,  F,  Uy.  Co,  v.  Temple,  47 
Kan.  7,  27  Pac.  98,  13  L.  R.  A.  362,  in  which  the  opposite  rule 
is  adopted,  and  we  think  that,  if  the  court  had  intended  to  re- 
verse the  rule  adopted  by  it  in  the  Temple  Case,  it  would  have 
referred  to  that  case.  We  think  that  the  court  intended  to  hold 
in  the  Kirkham  Case  only  that,  where  a  contract  denies  to  an 
agent  of  the  company  the  power  to  waive  or  modify  any  of  the 
conditions  thereof,  an  agent  of  the  company  cannot  waive  the 
requirements  of  the  contract  for  a  written  notice,  but  that  it 
does  not  hold  that  the  written  notice  must  be  in  strict,  literal, 
technical  compliance  with  the  contract.  The  court  in  that  case 
cited  with  approval,  and  in  a  great  measure  bases  its  decision 
upon,  the  doctrine  of  Goggen  v,  K.  £  P.  Ry.  Co.,  12  Kan.  416, 
and  Sprague  v.  Mo,  Pac,  Ry.  Co.,  34  Kan.  347,  8  Pac.  465. 

In  Ooggen  v.  K,  &  P.  Ry.  Co.  the  contract  involved  requirefl 
the  notice  to  be  given  'T)efore  or  at  the  time  the  stock  is  un- 
loaded.^' A  strict  construction  of  this  phrase  of  the  contract 
would  require  the  notice  to  be  given  before  or  at  the  time  of  the 
unloading,  but  the  court  said  that  this  stipulation  did  not  re- 
quire that  the  notice  be  given  at  the  identical  moment  of  the 
unloading  of  the  stock,  but  that  it  must  occur  so  immediately 
that  the  object  sought  by  the  notice  can  be  obtained.  The  lan- 
guage of  the  contract  in  the  case  at  bar  is  thai  the  written  notice 
shall  be  given  before  the  live  stock  are  mingled  with  other  live 
stock  or  removed  from  the  pens  at  destination.^'  Under  a  strict 
construction  of  this  contract,  if  plaintiff  had  taken  his  mules 
from  the  pen,  which  was  situated  one-half  mile  in  distance  from 
the  company's  depot,  and,  without  taking  them  from  the  prem- 
ises of  the  railway  company,  had  driven  them  near  to  the  depot 
for  the  purpose  of  filing  his  written  claim,  and  giving  the  agent 
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an  opportunity  to  inspect  them,  his  compliance  with  the  con- 
tract would  have  been  insuflBcient.  Such  construction  in  our 
opinion  is  not  required  to  accomplish  the  purposes  of  the  provi- 
sion of  the  contract,  nor  is  it  in  harmony  with  the  theory  upon 
which  the  courts  sustain  the  validity  of  such  stipulations,  and 
such  construction  would  serve  only  as  convenient  means  for  car- 
riers often  to  avoid  just  liabilities. 

A.,  T.  &  S,  F.  Ry.  Co,  v.  Temple,  supra,  was  an  action  for 
damages  for  injuries  to  a  mare  and  threo  mules.  Tlio  condition 
of  the  stock  was  made  known  to  the  station  agent  of  the  company 
at  the  place  of  destination,  and  he  consented  to  the  removal  of 
the  stock  from  the  car,  and  had  an  opportunity  to  examine  and 
inspect  the  stock  after  their  removal,  and  before  they  had  been 
mingled  with  other  stock  or  removed  from  the  place  of  destina- 
tion. A  written  notice  of  damages  was  transmitted  to  the  claim 
agent  of  the  company  four  days  after  the  removal  from  the 
stockpens,  and  ten  days  thereafter,  upon  death  of  one  of  the 
animals,  a  subsequent  notice  was  given.  It  was  held  that  a  sub- 
stantial compliance  with  the  contract  requiring  notice  in  writing 
of  any  claim  for  damages  to  be  given  by  the  shipper  before  the 
stock  is  removed  from  the  place  of  destination  or  from  the  place 
of  delivery  had  been  made  by  the  shipper.  The  court,  after  stat- 
ing that  the  railway  company  relied  upon  the  cases  of  Goggen  v. 
K.  &  P.  Ry,  Co,  and  Sprague  v.  Mo.  Pac.  Ry.  Co.,  supra,  said: 

"In  the  former  case  no  written  notice  was  given  for  more 
than  a  year  after  the  cattle  were  injured.  In  the  latter  case  no 
notice  was  given  before  suit  was  commenced.  In  the  case  be- 
fore us  written  notice  was  given  within  a  few  days  after  the 
stock  arrived  at  Pierceville,  and  before  the  mules  were  taken 
from  the  place  of  destination.  While  the  carrier  may  stipulate 
by  contract  that  notice  of  a  claim  for  damages  shall  be  given 
within  a  specified  time  in  order  to  be  valid,  still  the  construction 
upon  such  stipulation  must  be  reasonable  and  adapted  to  the  cir- 
cumstances of  each  case.^' 

The  facts  in  that  case  were  very  similar  to  the  facts  in  the 
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case  at  bar,  and  an  instruction  in  almost  the  identical  language 
of  the  instruction  complained  of  here  was  held  good. 

A.,  T.  &  S.  F.  Ry.  Co.  v.  Collins,  47  Kan.  11,  27  Pac.  99, 
is  another  case  which  seems  to  be  in  point.  In  this  case  the  ac- 
tion was  for  damages  for  the  loss  of  a  mare  shipped  under  a  con- 
tract which  required  notice  in  writing  of  claims  for  damages 
to  be  served  upon  the  oflScers  of  the  company  before  the  stock 
was  removed  from  the  place  of  delivery  or  place  of  destination. 
The  mare  was  removed  from  the  place  of  delivery  on  March  5, 
1907,  to  the  owner's  bam,  where  she  was  kept  separate  from  other 
stock  until  the  10th  or  12th  of  March  of  the  same  year,  when 
written  notice  was  served.     The  court  held  the  notice  suflBcient 

In  a  very  recent  case  decided  by  the  Supreme  Court  of 
Kansas,  brought  by  a  shipper  of  live  stock  to  cover  losses  arising 
from  negligence  of  the  carrier  on  a  contract  requiring  a  written 
notice  to  the  oflBcers  of  the  company  or  the  nearest  agent  before 
the  removal  of  tbe  stock  from  tlio  pJace  of  dei?hnation  or  before 
they  should  be  intermingled  with  other  stock,  a  formal  notice  was 
held  not  required  whero  the  representatives  of  the  company  i^ere 
at  the  stockyards  when  the  cattle  were  received,  and  examined 
them.  Mr.  Chief  Justice  Johnson,  who  delivered  the  opinion, 
said : 

"The  representatives  of  the  company  were  at  the  stockpcns 
when  the  injured  cattle  were  received.  They  observed  their  con- 
dition, and  advised  the  consignees  who  were  looking  for  the  ar- 
rival of  the  cattle  that  they  had  been  in  a  wreck.  When  the 
cattle  did  arrive,  these  representatives  of  the  company  inspected 
them,  and  advised  that  they  be  sold  at  once,  which  was  donel 
Under  recent  decisions,  no  notice  was  required  as  to  some  ele- 
ments of  the  loss  sustained,  and,  in  any  event,  the  purpose  of  the 
written  notice  was  fully  accomplished  when  the  condition  of  the 
cattle  was  brought  to  the  attention  of  the  representatives  of  the 
company.  *  *  *  The  railway  company,  having  had  a  fair  op- 
portunity to  examine  the  cattle,  and  to  ascertain  the  extent  of 
the  injury  riesulting  from  its  negligence,  had  the  full  benefit 
of  the  contract  as  to  notice."  (A,,  T.  '&  S.  F.  Ry.  Co.  v.  Wright 
[Kan.]  95  Pac.  1132.) 


Digitized  by  CjOOQIC 


SEPTEMBER  TERM,  1909— Vol.  XXIV.  687 

Opinion  of  the  Court. 

In  the  case  at  bar  the  railway  company  had  a  representative 
who  had  an  opportunity  both  before  and  after  the  written  no- 
tice was  served  upon  him  by  the  shipper  to  examine  and  inspect 
the  condition  of  the  mules  transported,  and  he  did  examine  them. 
At  the  time  of  the  service  of  the  notice  the  mules  were  upon 
premises  adjoining  the  railway  company^tf  property,  nearer  its 
depot  than  its  stockpens,  and  had  not  been  intermingled  with 
other  stock;  nor  had  they  been  placed  in  such  position  as  to  be 
beyond  certain  identification  or  more  inconvenient  to  inspect  than 
they  would  have  been  if  they  had  remained  in  the  stockpen  until 
the  service  of  notice.  While  plaintiff  has  not  literally  complied 
with  his  contract,  he  did  everything  that  was  necessary  to  afford 
to  the  company  all  of  the  benefits  of  its  provisions  and  to  give  to 
it  every  opportunity  which  literal  compliance  therewith  would 
have  brought  to  the  company.  His  notice  was  given  to  the  per- 
son and  in  the  manner  required  in  the  contract.  In  our  opinion 
his  acts  constitute  such  a  substantial  compliance  with  its  require- 
ments as  to  be  sufficient. 

The  contract  in  the  case  at  bar  contains  a  further  stipula- 
tion as  follows: 

"And  no  suit  shall  be  brought  against  any  carrier  on  whose 
line  the  injuries  occur,  after  the  lapse  of  90  days  from  the  hap- 
pening thereof,  any  statute  or  limitation  to  the  contrarv  not- 
withFtanding,  and  no  damage?  shall  be  recovered  except  that  set 
forth  in  the  required  notice  and  claim.'' 

The  validity  of  this  provision  of  the  contract  is  not  ques- 
tioned, and  the  courts  seem  generally  to  uphold  similar  stipula- 
tions in  contracts  of  affreightment  where  they  are  not  in  conflict 
with  statutory  or  constitutional  provisions.  0,,  C,  &  8.  F.  Ry, 
Co,  v.  Trawick,  68  Tex.  314,  4  S.  W.  567, 2  Am.  St.  Rep.  494; 
(?.,  C.  £  8.  F.  Ry.  Co.  v.  Gatewood,  79  Tex.  89,  14  S.  W.  913, 
10  L.  R.  A.  419;  North  British  "&  Merc.  Ins.  Co.  v.  Central  Ver- 
mont Ry.  Co.  et  al.,  9  App.  Div.  4,  40  N.  Y.  Supp.  1113;  Central 
Vermont  Ry.  Co.  v.  Soper,  59  Fed.  879,  8  C.  C.  A.  341.  Plain- 
tiff seeks  to  relieve  himself  of  the  requirements  of  this  provision 
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of  the  contract  upon  two  grounds:  First,  that  the  company  ha? 
waived  same;  and,  second,  that  the  nature  and  character  of  the 
injuries  to  the  mules  were  such  that  the  extent  of  his  damages 
would  not  be  ascertained  within  90  days  after  the  injuries  oc- 
curred. The  evidence  upon  his  first  contention  was  that  the  sta- 
tion agent  at  Ada,  in  conversations  with  plaintiff,  advised  him 
not  to  bring  suit;  that  the  railway  company  always  preferred  to 
settle  claims  of  this  kind.  The  contract  contains  a  further  pro- 
vision that  no  agent  of  the  railway  company  has  any  authority 
to  waive,  modify,  or  amend  any  of  the  provisions  of  the  contract. 

This  action  was  not  brought  within  the  90  days  provided 
for  by  the  contract.     The  court  instructed  the  jury  as  follows: 

"You  are  further  instructed  that  if  you  find  that  the  said 
suit  was  not  filed  within  90  days  (and  the  court  instructs  you 
that  it  was  not  filed  within  90  days),  as  stipulated  in  said  con- 
tract, you  will  find  in  favor  of  the  defendant,  unless  you  further 
find  that,  by  reason  of  the  promises,  implied  or  express,  made  by 
the  defendant,  its  agents  or  employees,  who  had  authority  to  make 
such  promise?,  that  plaintiff  was  induced  to  delay  the  inptitution 
of  the  suit  after  the  90  days,  unless  you  further  find  that  the  in- 
juries to  the  said  mules  were  of  such  a  nature  and  character  that 
it  was  impossible  to  ascertain  the  extent  of  their  damages  within 
ninety  days.  Tn  the  event  of  either  of  these  conditions,  the  plain- 
tiff would  be  absolved  from  the  obligation  to  bring  the  suit 
within  90  days.'' 

That  portion  of  the  instruction  bearing  upon  the  waiver  of 
the  company  is  erroneous,  for  the  reason  that  the  facts  in  proof 
disclose  that  the  agent  whose  conversation  plaintiff  clainLo  in- 
duced him  not  to  bring  the  suit  was  without  authority  to  waive 
any  of  the  provisions  of  the  contract.  The  contract  requires  the 
shipper  to  serve  notice  in  writing  of  his  intended  claim  for  dam- 
ages upon  the  conductor  in  charge  of  the  train  or  the  nearest 
station  or  freight  agent  of  the  carrier  and  requires  him  within  30 
days  after  the  happenings  of  the  injuries  to  file  with  some  freight 
or  station  agent  of  the  carrier  on  whose  line  the  injuries  occurred 
his  claim  for  damages,  giving  the  amount  thereof.  These  provis- 
sions  of  the  contract  not  only  place  an  obligation  upon  the  ship- 
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per  relative  thereto,  but  also  authorize  the  station  agents  of  the 
carrier  to  receive  the  notice  and  the  claim  for  damage.  But, 
in  connection  with  this  authority,  the  contract  also  imposes  the 
limitation  upon  the  agenf  s  authority  that  he  shall  not  have  power 
to  waive  or  modify  any  provision  of  the  contract,  not  only  as  to 
such  notice  and  claim  for  damages,  but  as  to  any  other  of  the 
provisions  of  the  contract,  including  that  provision  requiring  suit 
to  be  brought  within  90  days  after  the  happening  of  the  injury. 
There  is  no  evidence  in  the  record  whatever  showing  that  the 
agent  at  Ada  had  any  other  or  further  power  relative  to  the 
claim  of  plaintiff  than  that  referred  to  in  the  contract.  That 
power  was  limited  by  the  express  stipulation  that  none  of  the 
provisions  of  the  contract  could  be  waived  by  him.  It  is  not 
contended  that  the  agent  undiertook  to  settle  the  claim  with 
plaintiff'  or  that  he  had  authority  to  do  so.  Plaintiff 
himself  testified  that  he  did  not  know  whether  the  agent 
had  any  authority  to  settle  the  claim,  that  the  agent  never  told 
him  that  he  had  any  such  authority,  or  that  he  would  settle  the 
claim.  We  can  see  how  an  agent  of  the  company  with  power  to 
adjust  and  settle  the  claim  of  plaintiff  might,  under  express 
authority,  or  within  the  scope  of  his  general  authority,  have 
power  to  modify,  change,  or  waive  any  or  all  of  the  provisions 
of  the  contract,  but  there  is  an  entire  absence  of  evidence  show- 
ing that  the  agent  had  any  authority  to  settle  and  adjust  the 
claim  or  that  he  undertook  to  do  so  or  in  any  way  endeavored  to 
make  it  appear  to  plaintiff  that  he  had  such  authority. 

Mr.  Justice  Irwin,  speaking  for  the  court  in  Railway  Co. 
V,  Phillips,  supra,  and  discussing  this  same  provision  in  a  ship- 
per's contract,  said: 

"If  the  rule  was  laid  down  that  station  agents  of  a  railroad 
company  without  express  authority  could  modify  or  change  the 
plain,  unambiguous  terms  of  a  written  contract  entered  iYito  with 
the  company,  and  in  variance  with  the  express  stipulations  and 
conditions  of  the  contract,  the  usefulness  of  such  contracts  and 
the  necessity  of  them  would  be  absolutely  at  an  end.     Such  a 
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doctrine  would  deprive  the  defendant  company  of  the  benefit  of 
a  contract  which  the  courts  have  repeatedly  declared  to  be  reason- 
able, just,  and  valid/' 

See,  also.  Railway  Company  v.  Kirkman,  supra.  In  Si. 
Paul  Fire  &  Marine  Ins.  Co.  v.  Mountain  Park  Stock  Farm  Co., 
23  Okla.  79,  99  Pac.  647,  a  clause  in  an  insurance  policy  provided 
that  *'no  denial  of  liability  or  other  act  on  the  part  of  the  com- 
pany shall  be  deemed  to  waive  or  dispense  with  the  furnishing  of 
such  proof,**  meaning  proof  of  loss.  After  a  loss  had  occurred 
under  a  policy,  and  pending  the  adjustment  thereof,  the  insur- 
ance company  wired  the  insured:  "If  you  and  Mr.  Bates  [refer- 
ring to  the  company's  adjuster]  can  settle  go  ahead  loss  referred 
to  him  I  have  no  data."  It  was  held  that  Mr.  Bates,  being 
charged  with  the  whole  duty  of  settling  the  loss  by  the  insurance 
company,  represented  in  this  respect  the  company,  and  had  power 
to  dispense  with  such  stipulations  of  the  policy  as  the  company 
itself  could  dispense  with,  including  those  stipulations  for  the 
benefit  of  the  company  which  had  reference  to  the  matter  of  as- 
certaining the  extent  of  the  liability  and  which  limited  the  right 
of  action,  but  no  such  state  of  facts  exists  as  to  the  agent  of 
the  company  in  the  case  at  bar.  There  is  no  evidence  that  the 
station  agent  at  Ada  was  clothed  with  any  other  or  fui-ther  power 
than  he  had  when  the  contract  of  affreightment  was  entered  into 
by  the  plaintiff,  or  than  was  conferred  by  the  provisions  of  the 
contract.  This  contract  specifically  limits  the  power  of  the  agent 
relative  to  any  claim  of  plaintiff  that  might  arise  under  the 
contract,  and  of  these  limitations  plaintiff  must  be  presumed. to 
have  had  notice,  because  they  constituted  a  part  of  the  contract 
to  which  he  was  a  party. 

Plaintiff  insists  that,  although  the  instruction  upon  the  ques- 
tion of  waiver  is  error,  it  was  not  prejudicial  to  defendant,  for 
the  reason  that  the  nature  and  character  of  the  injuries  to  the 
mules  were  such  that  the  extent  of  his  damage  could  not  be  as- 
certained within  90  days.  Some  of  the  mules  did  not  become 
afflicted  with  the  sweeny  until  after  the  expiration  of  90  days. 
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and  there  is  some  evidence  tending  to  establish  tliat  such  dis- 
ease was  e«mi«ed  by  the  injuries  received  by  the  mules  in  trans- 
portation. But  the  evidence  as  to  the  cause  of  such  disease  is 
neither  clear  nor  conclusive,  and  we  cannot  say  that  the  jury 
found  the  facts  upon  this  issue  in  favor  of  plaintiff,  nor  that 
they  did  not  relieve  plaintiff  of  the  requirement  to  bring  his  suit 
within  90  days,  under  the  instruction  of  the  court  as  to  waiver 
by  the  company  of  the  provisions  of  the  contract;  and,  under 
the  state  of  the  evidence,  the  instruction  was  prejudicial. 

The  railway  company,  in  its  effort  to  show  that  the  mules 
had  been  transported  without  unnecessary  delay,  and  that  in 
transporting  them  opportunities  had  been  afforded  the  shipper 
to  feed  and  water  the  same,  offered  in  evidence  a  book  which  had 
been  kept  by  the  company  at  its  stockyards  in  Sedalia,  Mo.,  in 
which  a  record  is  kept  of  the  arrival  and  departure  of  all  cars 
which  come  to  its  stockyards  at  that  point  for  the  purpose  of  un- 
loading for  feeding.  W.  L.  Walker,  foreman  of  the  stockyards  at* 
that  time,  testified  that  said  book  was  kept  and  that  the  record 
therein  relative  to  this  car  of  mules  was  made,  not  by  himself, 
but  by  a  clerk  in  the  yards.  Witness  did  not  see  the  mules  un- 
loaded or  reloaded;  in  fact,  he  had  no  personal  knowledge  what- 
ever relative  to  the  shipment,  or  the  entries  made  in  the  book  fur- 
ther than  that  they  were  made  by  a  clerk  who  had  charge  of 
the  book,  and  whose  duty  it  was  to  make  such  entries.  Plain- 
tiff in  error  offered  to  prove  by  this  record  that  the  car  of  mules 
arrived  at  the  stockyards  at  Sedalia  at  7:45  p.  m.  and  were  un- 
loaded and  reloaded  at  3:45  a.  m.  the  next  day.  The  court  re- 
fused to  permit  the  introduction  of  this  record,  and  of  this  ac- 
tion of  the  court  defendant  complains  in  one  of  its  Assignments. 
To  support  its  contention  that  this  record  was  admissible  as 
evidence,  defendant  cites  following  cases :  Louisville  &  Nash- 
ville  By.  Co.  v.  Daniel,  122  Ky.  256,  91  S.  W.  691,  3  L.  R.  A. 
(N.  S.)  1190;  Firemen's  Ins.  Co.  v.  Seaboard  Air  Line  By.  Co., 
138  N.  C.  42,  50  S.  E.  452,  107  Am.  St.  Rep.  517;  Donovan  v. 
By.  Co.,  158  Mass.  450,  33  N.  E.  583 ;  Fielder  v.  Collier^  13  Ga. 
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495.  An  examination  of  these  authorities  discloses  that  they 
support  the  doctrine  that  where  an  entry  is  made  by  one  person 
in  the  regular  course  of  business,  recording  an  oral  or  written 
report  made  to  him  by  one  or  more  other  persons  in  the  regular 
course  of  business,  of  a  transaction  lying  in  the  personal  knowl- 
edge of  the  latter,  there  is  no  objection  to  receiving  that  entry 
provided  the  practical  inconvenience  in  producing  on  the  stand 
the  numerous  persons  thus  concerned  would  in  the  particular  caw 
outweigh  the  probable  utility  in  doing  so.  But  this  is  not  the 
question  involved  in  this  case.  In  each  of  those  cases  the  en- 
tries were  verified  by  the  person  who  kept  the  record  and  made 
the  entries.  The  record  offered  as  evidence  in  tliis  case  wvlb  not 
made  by  the  clerk  upon  oral  written  reports  made  to  him  by 
other  persons,  but,  so  far  as  the  record  discloses  upon  his  own 
knowledge  of  the  facts.  No  offer  has  been  made  to  prove  by  the 
keeper  of  this  book,  who  made  the  record  therein,  that  the  same 
is  correct;  nor  is  any  excuse  offered  for  failure  to  produce  him  as 
a  witness,  or  his  evidence  relative  thereto.  Entries  made  by  a 
person  in  the  performance  of  his  duties  as  clerk  or  agent  of  an- 
other, if  they  were  made  in  the  regular  course  of  business  con- 
temporaneously with  the  facts  recorded  and  are  authenticated  by 
the  person  making  them,  are  competent  evidence,  or,  if  it  is 
shown  that  such  person  is  dead  or  out  of  the  jurisdiction  of  the 
court,  such  authentication  is  not  required.  1  Greenleaf,  Evi- 
dence, pars.  115-120;  Bartholomew  et  ah  v.  Farwell,  41  Conn. 
107;  St  Lotus,  I.  M.  &  S,  Ry,  Co.  v.  Henderson  et  ah,  57  Ark. 
402,  31  S.  W.  878.  The  last  case  cited  is  in  point.  It  was  an 
action  against  a  railroad  company  for  negligence  in  transporting 
a  car  of  cattle.  The  shipper  attempted  to  prove  by  a  record  pro- 
duced by  a  witness  the  movement  of  the  cars  at  one  of  the  sta- 
tions on  defendant's  road.  The  record  was  not  made  by  the  wit- 
ness who  produced  it,  and  was  in  the  handwriting  of  another 
person  who  was  absent.  It  was  held  that,  without  proof  that  the 
witness  who  made  the  record  could  not  be  f  ouflfl,  such  record  was 
not  admissible.     The  doctrine    of   the    foregoing   authorities    is, 
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we  think,  in  harmony  with  the  weight  of  authorities.  This  ques- 
tion, however,  seeras  to  be  settled  in  this  jurisdicton  by  statute. 
Section  4574,  Wilson's  Rev.  &  Ann.  St.  1903,  provides  that  ''en- 
tries in  books  of  account  may  be  admitted  in  evidence  when  it  is 
made  to  appear  by  the  oath  of  the  person  who  made  the  entries 
that  such  entries  are  correct,  and  were  made  at  or  near  the  time 
of  the  transaction  to  which  they  relate,  or  upon  proof  of  the 
handwriting  of  the  person  who  made  the  entries,  in  case  of  his 
death  or  absence  from  the  county.^'  In  order  for  the  record  to 
have  been  competent,  it  was  necessary  for  defendant  to  show  by 
the  witness  who  kept  and  made  the  entries  that  they  were  cor- 
rect, and  in  the  absence  of  such  witness,  to  show  that  he  was 
either  dead  or  absent  from  the  county  in  which  event  proof  that 
the  record  was  in  his  handwriting  would  have  been  sufficient,  but 
defendant  did  not  attempt  to  explain  the  absence  of  the  person 
who  kept  the  book  and  made  the  entries. 

PlaintiflF  in  error  makes  other  assignments  of  error.  We  have 
carefully  examined  each  of  them,  and  find  that  they  are  either 
without  merit  or  pertain  to  such  matters  as  will  not  likely  re- 
occur in  the  subsequent  proceedings  in  this  case,  and  we  therefore 
deem  it  unnecessary  to  prolong  this  opinion  by  considering  them. 

For  the  error  in  the  instruction  of  the  court,  the  judgment 
is  reversed,  and  the  cause  remanded. 

All  the  Justices  concur. 
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Williams  v.  Paullin  et  al. 

No.  684.     Opinion  Filed  September  14.  1909. 
(104  Pan.  342.) 

APPEAL    AND    ERROR — Commencement    of    Proceedings — Summons. 

Where  no  summons  in  error  is  issued  or  praecipe  filed  therefor, 
and  no  greneral  appearance  Is  made  by  defendant  In  error  with- 
in one  year  after  the  rendition  of  the  Judgrment  appealed  from,  a 
proceeding  in  error  is  not  commenced  within  one  year  after  the 
rendition  of  the  Judgment,  as  required  by  section  4748,  Wilson's 
Rev.  &  Ann.  St  1903,  although  a  petition  in  error  and  case- 
made  have  been  filed  within  said  period  of  one  vear.  and  the 
proceeding  will  be  dismissed. 

(Syllabus  bv  the  Court.) 

Error  from  District    Ooiirt,    Bryan    County;  Malcolm  E,  Rosser, 

Judge. 

Action  by  Louis  Paullin  against  Charles  H.  Williams  and 
others.  Hagon  John,  guardian^  intervenes.  Judgment  for  de- 
fendants, and  intervener  and  plaintiff  bring  error.     Dismissed. 

Crook  &  Kyle,  for  plaintiffs  in  error. 

Robert  Crockett  and  V.  B.  Hayes,  for  defendants  in  error. 

Hates,  J.  On  the  13th  day  of  January,  1908,  final  judg- 
ment was  rendered  in  the  district  court  of  Bryan  county  in  favor 
of  defendant  in  error  Louis  Paullin  in  an  action  where- 
in he  was  plaintiff  and  plaintiff  in  error,  Charles  H 
Williams,  and  defendants  in  error  Eli  P.  Williams  and 
Elmer  H.  Williams  and  others  were  defendants,  and  de- 
fendant in  error  Hagon  John  was  intervener.  Plaintiff 
in  error  has  attempted  to  perfect  this  proceeding  in  error  by 
filing  in  this  court  on  January  6,  1909,  his  petition  in  error  and 
case-made,  but  no  summons  in  error  was  issued  and  no  praecipe 
therefor  filed  until  the  22d  day  of  January,  1909.  Section  4748, 
Wilson's  Rev.  &  Ann.  St.  1903,  provides  that  no  proceeding  for 
reversing,  vacating,  or  modifying  any  judgment  shall   be  corn- 
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menced  unless  within  one  year  after  the  rendition  of  the  same.  A 
proceeding  in  error  is  not  commenced  in  this  court  until  the  pe- 
tition in  error  has  been  filed  and  summons  in  error  issued  or 
praecipe  for  the  same  is  filed,  and  where  no  summons  in  error  has 
been  issued  and  no  praecipe  for  the  same  filed  jmd  no  general  ap- 
pearance made  by  the  defendant  in  error  within  one  year  after 
the  rendition  of  the  judgment  in  the  trial  court,  although  the  pe- 
tition in  error  has  been  filed  within  such  time,  the  proceeding  in 
error  will  be  dismissed  for  want  of  jurisdiction.  Mc  Murtry  v. 
Bird  et  al.,  23  Okla.  597,  101  Pac.  1117;  Court  of  Honor  v.  Wal 
lace  et  cU.,  23  Okla.  734,  102  Pac.  111. 

A  summons  in'  error  was  issued  and  the  same  served  within 
60  days  after  the  expiration  of  one  year  after  the  rendition  of 
the  judgment  in  the  trial  court,  but  these  facts  do  not  bring  it 
within  the  rule  laid  down  by  the  Supreme  Court  of  Kansas  in 
Thompson  et  al.  v.  Wheeler  &  Wilson  Mfg.  Co,,  29  Kan.  476, 
wherein  a  bona  fide  attempt  to  commence  a  proceeding  in  error 
was  made  by  filing  petition  in  error  and  case-made  and  having  a 
summons  issued  thereon  before  the  expiration  of  one  year  from 
the  rendition  of  the  judgment  appealed  from,  which  summons  in 
error  was  fi(8rved  wUhin  60  days  aftei  the  expiration  of  said  period 
of  one  year  from  the  rendition  of  the  judgment  in  the  trial 
court,  and  wherein  it  was  held  that  the  action  was  commenced 
in  time.  Had  the  summons  in  error  been  issued  in  this  case  be- 
fore the  expiration  of  one  year  from  the  rendition  of  the  judg- 
ment and  served  on  the  date  that  it  was  served,  the  action  would 
have  then  been  commenced  in  time. 

The  failure  of  plaintiff  in  error  to  have  summons  issued  be- 
fore January  13,  1909,  is  fatal  to  the  jurisdiction  of  this  court, 
and  the  cause  is  dismissed. 

All  the  Justices  concur. 
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J.  E.  McMillan  Hardware  Co.  v.  Ross. 

No.  178.    Opinion  Filed  September  14,  1909. 
(104    Pac.    343.) 

1,  REPLEVIN— issuer  Proof  and  Variance.  When  the  petition 
in  a  replevin  suit  alleges  that  the  plaintiff  is  entitled  to  the 
possession  of  certain  personal  property  by  reason  of  a  special 
interest  therein,  evidenced  by  certain  notes  and  a  chattel  mort- 
gsige,  and  the  proof  shows  that,  if  he  is  entitled  to  the  posses- 
sion thereof  at  all,  it  is  by  reason  of  a  certain  other  agrreement 
with  the  defendant,  and  timelv  objection  is  made  to  such 
variance  between  the  pleadings,  and  the  proof,  it  is  fatal  to  the 
recovery  of  the  plaintiff. 

2.  REPLEVIN — Damages  to  Defendant.  Damages  to  a  defendant 
in  a  replevin  suit  are  to  compensate  him  for  the  loss  he  has 
sustained  by  being  wrongfully  deprived  of  his  property,  and 
their  award  involves  a  prior  finding  that  he  is  entitled  to  its 
possession,  and  he  is  never  entitled  to  damages  unless  he  shows 
himself  entitled  to  the  possession  of  the  property  at  the  time 
the  suit  was  commenced. 

(Syllabus  bv  the  Court) 

Error  from  Johnston  County  Court;  M.  L,  Oarrett,  Special  Judge. 

Replevin  by  the  J.  E.  McMillan  Hardware  Company  against 
W.  H.  Ross.  Judgment  for  defendant,  and  plaintiff  brings  er- 
ror.    Reversed  and  remanded. 

E.  D.  Slough  and  J.  0.  Minter,  for  plaintiff  in  error. 
Wm.  L.  Lawrence,  Chas.  S,  Stephens,  and  Joe  S.  Bailif, 
for  defendant  in  error. 

Kane,  C.  J.  This  was  an  action  in  replevin,  commenced  by 
the  plaintiff  in  error,  plaintiff  below,  against  the  defendant  in 
error,  defendant  below,  to  recover  possession  of  certain  personal 
property.  The  ground  upon  which  plaintiff  claimed  the  right  to 
possession  was  that  the  defendant  was  indebted  to  him  on  certain 
written  instruments  which  were  due  and  unpaid  at  the  time  of 
the  commencement  of  the  action,  and  that,  by  the  terms  of  said 
written  instruments  and  a  chattel  mortgage  given  to  secure  some 
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of  them,  he  was  entitled  Jo  possession  of  the  property  therein  de- 
scribed upon  default  of  payment  of  the  sums  due. 

':The  defendant  admitted  the  execution  of  the  written  in- 
struments, and  that  by  their  terms  the  plaintiflf  was  entitled  to 
the  possession  of  the  property,  but  that,  after  the  written  in- 
struments had  become  due  and  payable,  the  plaintiflE  had  insti- 
tuted a  suit  in  the  United  States  commissioner's  court  on  the 
same  notes  and  mortgage  on  which  this  action  is  brought,  where- 
upon the  parties  to  this  suit  entered  into  a  compromise  whereby 
it  was  agreed  that  the  plaintiflE  would  refrain  from  prosecuting 
any  suit  against  the  defendant,  and  that,  in  consideration  of 
plaintiff's  promise  to  refrain  from  said  suit,  the  defendant  agreed 
that  the  plaintiflf  should  have  immediate  custody  of  the  crops,  live 
stock,  and  other  property  mortgaged  and  described  in  said  writ- 
ten instruments  until  the  crops  could  be  gathered  and  marketed 
and  said  notes  paid  off,  the  defendant  agreeing  to  pay  plaintiff 
or  its  agent  for  gathering  said  crop;  that  in  compliance  with 
said  agreement  the  plaintiff  placed  its  agent  in  charge  of  said 
crop  and  all  of  the  other  mortgaged  property,  and  said  agent,  by 
the  help  of  defendant,  picked  and  marketed  five  bales  of  cotton, 
part  of  said  crop  and  realized  therefrom  after  deducting  the  ex- 
penses of  picking  and  marketing  same,  $231.90,  which  amount 
plaintiff  received  to  apply  on  defendant's  indebtedness  to  it,  and 
thereby  all  of  defendant's  indebtedness  to  plaintiff  was  satisfied, 
except  $55 ;  that,  had  plaintiff  kept  the  terms  of  said  compromise 
and  remained  in  possession  of  the  mortgaged  property,  it  could 
have  gathered  enough  to  have  fully  paid  off  said  note ;  that  plain- 
tiff wholly  violated  said  compromise  and  withdrew  its  agent, 
Charlie  Johnston,  and  wrongfully  brought  this  action.  The  de- 
fendant further  alleged  that,  by  being  deprived  of  said  property, 
he  suffered  damages  in  the  sum  of  $160,  for  which,  together 
with  the  return  of  the  property,  or  the  value  thereof,  he  prays 
judgment. 

By  way  of  reply,  the  plaintiff  alleged  that  it  filed  its  affi- 
davit and  bond  as  required  by  law,  and  an  order  of  replevin  was 
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issued  out  of  the  United  States  commissioner's  court  at  Madill. 
and  that  said  order  was  served  by  an  officer  appointed  by  the  court 
for  said  purpose,  and  said  property  was  delivered  to  plaintiff  by 
virtue  of  said  order,  and  that  Charlie  Johnston  was  placed  in 
charge  as  the  custodian;  that,  when  a  portion  of  the  crop  was 
gathered,  the  said  gathering  was  interrupted  by  a  rainy  spell, 
when  Johnston  returned  to  Madill,  until  such  time  as  weather 
would  permit  for  a  continuation  of  the  gathering  of  said  crop, 
but,  when  the  said  Johnston  returned  to  resume  the  gathering  of 
said  crop,  the  said  defendant  refused  to  let  him  resume  posses- 
sion of  the  said  property,  and  refused  to  permit  him  to  remain 
on  the  premies  or  furnish  him  board,  and  as  the  commissioner's 
court  had  become  dormant,  and  its  process  dead,  the  plaintiff  was 
forced  to  sue  out  a  writ  of  replevin  in  this  court,  to  get  posses- 
sion of  the  said  property. 

On  the  issues  thus  joined  the  cause  was  tried  to  a  jury, 
which  returned  a  verdict  in  favor  of  the  defendant  in  the  sum 
of  $30  damages,  and  finding  that  he  was  entitled  to  the  posses- 
sion of  the  property  taken  or  the  value  thereof.  Prom  the  judg- 
ment entered  on  the  verdict  the  plaintiff  appealed  to  this  court. 

That  there  was  some  sort  of  an  agreement  between  the  plain- 
tiff and  the  defendant  in  relation  to  the  compromise  there  can  be 
no  doubt.  The  reply  admits  it,  and  Mr.  J.  E.  McMillan,  one  of 
the  firm  of  the  J.  E.  McMillan  Hardware  Company,  testified  in 
relation  to  it  as  follows: 

"Q.  You  filed  suit  in  the  commissioner's  court,  executed  affi- 
davit, and  everything?  A.  Yes.  Q.  How  long  after  that  before 
you  saw  the  defendant?  A.  I  think  we  served  the  papers  one 
evening,  and —  Q.  Well,  go  ahead  and  state  what  was  done?  A. 
He  came  in  and  wanted  to  know  if  there  could  not  be  some  way 
of  fixing  it  up,  and  I  told  him  the  way  he  was  doing  about  the 
security  I  didn't  feel  like  losing  it,  and  couldn't  let  it  go  over 
for  just  what  security  there  was.  He  said  he  couldn't  give  me 
any  more  because  he  only  had  two  mules,  and  they  were  mort- 
gaged. Q.  Well,  what  was  done  with  reference  to  taking  charge 
of  the  crop  ?  A.  Well,  I  sent  Mr.  Johnston  down  to  take  charge, 
of  it,  and  I  understood  they  were  to  work  along  together,  and 
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did,  I  think.  He  brought  in  a  report  for  cotton  picking  and  I 
paid  it.  Q.  Well,  go  ahead,  and  state  how  long  Mr.  Johnston 
stayed  and  how  much  was  gathered  while  he  was  there.  A.  I 
think  they  got  out  five  bales  of  cotton.  I  think  they  sold  two  in 
the  seed  and  probably  ginned  three.  I  have  their  statement  of 
everything.  *  *  *  Q.  Did  yon  make  an  agreement  that  Char- 
ley Johnston  was  to  go  down  there?  A.  Yes.  Q.  And  Charley 
went?  A.  Yes.  ♦  *  *  Q.  Well,  did  you  send  him  back  down 
there?  A.  Yes.  Q.  Did  you  and  Ross  agree  on  what  should  be 
paid  Johnston?    A.  Yes.^* 

It  is  to  be  presumed  that  the  jury  found  from  the  evidence 
that  the  defendant  would  be  entitled  to  the  return  of  the  prop- 
erty upon  the  theory  that  the  compromise  pleaded  as  a  defense 
was  established  by  the  evidence.  Under  the  pleadings,  the  evi- 
dence, and  the  general  findings  of  the  jury,  the  plaintiflE  was  not 
entitled  to  possession  of  the  property  on  the  notes  and  mortgage 
that  formed  the  basis  of  his  action,  as  disclosed  by  his  petition. 
80  his  suit  on  that  ground  •  must  fall,  unless  the  petition  is 
amended  to  conform  to  the  facts  as  they  actually  exist. 

It  seems  to  be  well  settled  that  when  the  petition  in  a  re- 
plevin suit  alleges  that  the  plaintiff  is  entitled  to  the  possession 
of  certain  personal  property  by  reason  of  a  special  interest  therein 
evidenced  by  certain  notes  and  a  chattel  mortgage,  and  the  proof 
shows  that,  if  he  is  entitled  to  the  possession  thereof  at  all,  it  is 
by  reason  of  a  certain  other  agreement  with  the  de- 
fendant, and  timely  objection  is  made  to  such  variance 
between  the  pleadings  and  the  proof,  it  is  fatal  to  the 
recovery  of  the  plaintiff,  unless  tte  petition  is  amended  to 
conform  to  the  facts  proven.  On  the  other  hand.,  we  are  of  the 
opinion  that  no  foundation  was  laid  by  the  evidence  upon  which 
to  base  a  judgment  for  damages  against  him.  Upon  either 
theory  of  the  case  he  was  entitled  to  the  possession  of  the  prop- 
erty until  his  debt  was  fully  paid,  and  it  is  admitted  that  at  the 
time  the  action  was  commenced  there  was  still  a  balance  due  him 
of  $65,  and  it  does  not  appear  that  this  sum  was  ever  tendered 
or  satisfied  in  any  way,  except  by  the  allowance  of  damages  in 
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the  replevin  case.  Damages  to  a  defendant  in  a  replevin  suit 
are  to  compensate  him  for  the  loss  he  has  sustained  by  being 
wrongfully  deprived  of  his  property,  and  their  award  involves  a 
prior  finding  that  he  is  entitled  to  its  possession,  and  he  is  never 
entitled  to  damages  unless  he  shows  himself  entitled  to  the  pos- 
session of  the  property  at  the  time  the  suit  was  commenced.  Un- 
der these  circumstances,  it  was  error  to  enter  a  judgment  in 
favor  of  the  defendant  for  damages  and  the  return  of  the  prop- 
erty. According  to  his  own  statement,  he  is  not  entitled  to  the 
return  of  the  property  until  he  has  paid  or  tendered  this  $55  or 
whatever  was  due  from  him  to  the  plaintiflf. 

The  judgment  for  damages  against  the  plaintiff  is  set  aside, 
as  is  also  that  part  of  the  judgment  of  the  court  adjudging  the 
right  of  possession  to  the  property  involved  herein  to  be  in  the 
defendant.  The  balance  due  the  plaintiff  from  the  defendant  did 
not  seem  to  be  an  issue  in  the  proceedings  below,  and  so  that 
question  will  not  be  affected  by  this  decision.  The  cause  is  there- 
fore remanded,  with  directions  to  take  such  further  proceedings 
not  inconsistent  with  this  opinion,  as  may  be  necessary  to  the 
final  determination  of  the  case,  each  party  to  pay  half  the  costs 
accruing  in  this  court. 

All  the  Justices  concur. 
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W.  L.  Moody  &  Co.  v.  Freeman  &  Williams  et  d. 

No.  627.     Opinion  Filed  September  14.  1909. 

(104   Pac.   30.) 

1.  APPEAL  AND  ERROR^Deeisions  Reviewable^Finality  of 
Order.  An  order  made  vacating  a  Judgment  for  the  purpose  of 
permitting  a  party  agrainst  whom  said  Judgment  is  rendered  to 
prosecute  or  defend  is  interlocutory,  and  not  a  Anal,  order,  from 
which  an  appeal  will  lie  at  the  Supreme  Court. 

Z         JUDGMENT — Powers  at  Chambers — Setting  Aside  Judgment.     A 

Judge  at  chambers  possesses  no  Jurisdiction  to  vacata  Judg- 
mtmts  of  the  district  court  Nor  can  Juri.^dlctlon  for  such  pur- 
pose  be  conferred   by  agreement 

(Syllabus  by  the  CJourt) 

Error  from  District  Court,  Oarvin  County;  R.  McMillan,  Judge, 

W.  L.  Moody  &  Co.  secured  a  default  judgment  against 
Freeman  &  Williams  and  another.  An  order  was  thereafter  made 
vacating  the  same  and  permitting  defendants  to  defend,  and 
plaintiff  appeals.     Appeal  dismissed. 

Robert  A.  Rogers  and  Henry  M.  Carr,  for  plaintiff  in  error. 
J.  B.  Thompson,  for  defendants  in  error. 

Dunn,  J.  Plaintiff  in  error,  W.  L.  Moody  &  Co.,  secured 
on  default  a  judgment  against  the  defendants  in  error  in  the 
district  court  of  Garvin  county,  Okla.,  on  July  6,  1908.  On  Aug- 
ust 19,  1908,  the  judge  of  the  district  court  of  Garvin  county,  at 
his  chambers  in  another  county,  made  an  order,  in  which  he 
found  the  defendant  had  a  valid  defense  to  the  cause  of  action  on 
which  the  judgment  was  rendered,  and  that  it  was  due  to  the 
mistake  and  neglect  of  the  clerk  of  the  court  that  a  certain  mo- 
tion prepared  and  left  with  him  for  filing  was  not  filed  or  en- 
tered of  record,  and  for  that  reason  judgment  by  default  was 
rendered  in  the  cause.  He  therefore  ordered  that  the  same 
should  be  set  aside  and  held  for  naught,  and  the  defendant 
granted  a  new  trial  in  the  cause.    It  appears  from  this  order  that 
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the  matter  was  heard  by  the  judge  at  chambers  by  agreement  of 
parties.  Counsel  for  plaintiff  filed  a  motion  in  the  district  court 
of  Garvin  county,  asking  the  court  to  vacate  the  order,  which  pet 
aside  plaintiflf's  judgment,  which  was  by  the  court  denied.  Coun- 
sel for  plaintiffs  have  attempted  to  bring  the  case  to  this  court 
for  review  by  petition  in  error  and  case-made. 

Counsel  for  defendants  has  filed  a  motion  to  dismiss  this 
appeal,  for  the  reason  that  the  same  is  not  a  final  order,  is  inter- 
locutory, and  no  appeal  will  lie  therefrom.  This  motion  must 
be  sustained  on  the  authority  of  the  case  of  Town  of  Byars  v, 
Sprovls,  an  opinion  of  this  court  delivered  July  13, 1909,  ante, 
p.  299,  103  Pac.  1038.  As  has  been  noted,  the  record  disdoses, 
also,  that  the  district  judge  at  chambers  assumed  to  set  aside  the 
judgment  theretofore  rendered  in  the  cause.  This  he  was  with- 
out authority  to  do,  and  his  action  in  so  doing  was  a  nullity.  ?3 
Cyc.  550;  17  Ency.  of  Law,  843;  Turner  v.  Foreman,  47  S.  C. 
31,  24  S.  E.  989;  Kime  v.  Fenner,  54  Neb.  476,  74  N.  W.  869; 
FisJr  V.  Thorp  et  al.,  51  Neb.  1,  70  N.  W.  498.  Nor  can  juris- 
diction  for  such  purposes  b*:  confer rec*  by  agreement  of  parties. 
In  re  Rex,  70  Kan.  221,  78  Pac.  404.  The  appeal  is  accordingly 
dismissed. 

All  the  Justices  concur. 
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Maddle  v.  Beavers. 


Maddle  V.  Beavers. 

No.  r84.     Opinion  Filed  September  14.  1909. 

(104  Pac   909.) 

APPEAL  AND  ERROR— App««l«bU  Ord«r— <<Fin«l  Ord«r."  An  order 
made,  vacatinsr  a  Judsrment  for  the  purpose  of  permitting  a 
party  a«:ainst  whom  said  Judgment  is  rendered  to  prosecute  or 
defend,  is  interlocutorv,  and  not  a  "final  order."  from  which 
an  appeal  will  lie  to  the  Supreme  Court 

(Syllabus  bv  the  Court) 

Error  from  District  Court,  Oarvin  County;  R,  McMillan,  Judge. 

Action  by  J.  M.  Maddle  against  R.  C.  Beavers.  From  an 
order  vacating  judgment  against  defendant,  plaintiff  brings  er- 
ror.    Dismissed.  , 

'    0.  W.  Patchell  and  Marion  Henderson,  for  plaintiff  in  error. 
J.  B,  Thompson,  for  defendant  in  error. 

Dunn,  J  The  foregoing  case  presents  error  from  the  dis- 
trict court  of  Garvin  county.  From  the  petition  in  error  it  ap- 
pears that  on  the  14th  day  of  September,  1908,  the  plaintiff  in 
error  secured  an  order  vacating  a  judgment  obtained  by  defend- 
ant in  error  at  a  former  terra  of  the  district  court  in  that  county. 
The  plaintiff  in  error,  who  was  plaintiff  below  in  that  court,  filed 
his  verified  motion  to  set  aside  the  said  judgment,  to  enable 
him  to  make  his  defense,  which,  on  being  heard  by  the  court  was 
granted,  and  the  judgment  vacated  and  set  aside.  The  defendant 
thereupon  moved  the  court  for  a  new  trial  of  the  issues  made,  on 
the  motion,  and  on  it  being  denied,  has  attempted  to  bring  the 
case  to  tliis  court  for  review. 

Counsel  for  defendant  has  filed  a  motion  to  dismiss  the  pe- 
tition in  error,  for  the  reason  that  the  order  appealed  from  was 
not  final,  but  was  interlocutory,  and  that  no  appeal  would  lie  to 
this  court  therefrom.  This  motion  must  be  sustained,  upon  the 
authority  of  the  case  of  Town  of  Byars  v.  Sprouls,  ante,  p.  299, 


Digitized  by  V^OOQ IC 


704  SUPREME  COUBT  OF  OKLAHOMA. 

Conner  v.  Tailor  ^  Leaverett. 

103  Pac.  1038,  an  opinion  delivered  by  this  court  July  13,  1909, 
and  the  case  of  Moody  dc  Compatny  v.  Freeman  '£  Williams,  ante, 
p.  701,  104  Pac.  30,  delivered  at  this  term  of  court. 
All  the  Justices  concur. 


Conner  v.  Tailor  &  Leaverett. 

No.  79.     Opinion  Filed  September  14,  1909. 
a04    Pac.   65.) 

1.  APPEAL  AND  ^RROR--Judgment— Review  by  Writ  of  Error. 
A  Judgment  rendered  in  a  United  States  Court  for  the  Indian 
Territory  prior  to  the  admission  of  the  state  into  the  Union 
cannot  be  brought  to  this  court  for  review  by  a  proceeding  in 
error  with  a  petition  in  error  and  transcript 

2.  APPEAL  AND  ERROR^Judgment— IMethod  of  Review.  A  judg- 
ment rendered  in  a  United  States  Court  for  the  Indian  Territory 
prior  to  the  admission  of  the  state  into  the  Union  can  be  re- 
viewed by  this  court  only  on  appeal  or  writ  of  error  sued  out 
and  taken  and  prosecuted  pursuant  to  Act  Cong.  March  3.  1905. 
c  1479,  Sec.  12.  33  Stat.  1081  (U.  S.  Comp..  St..  Supp..  1907.  p. 
208).. 

(Syllabus  by  the  Court) 

Error  from  the  United  States  Court  for  the  Southern  District  of 
the  Indian  Territory,  at  Ada;  J.  T.  Dickerson,  Judge. 

Action  by  Tailor  &  Leaverett  against  F.  L.  Conner.  Judg- 
ment for  plaintiffs,  and  defendant  brings  error.  Petition  in  error 
dismissed. 

J.  W,  Hocker,  for  plaintiff  in  error. 

J,  B,  Thompson,  for  defendants  in  error. 

Turner,  J.  This  is  a  suit  on  a  contract  for  boring  a  well 
brought  originally  in  the  commissioners*  court  by  defendants  in 
in  error,  plaintiffs  below,  against  plaintiff  in  error,  de- 
fendant below,  which  on  appeal  and  trial  anew  in  the  United 
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.  J 

States  Court  for  the  Indian  Territory,  Southern  District,  at  Ada, 
resulted  in  a  verdict  in  favor  of  plaintiffs  and  against  defendant, 
upon  which  final  judgment  was  rendered  and  entered  on  October 
2,  1907.  On  the  same  day  motion  for  a  new  trial  and  in  arrest 
of  judgment  were  filed  and  overruled,  an  appeal  prayed  and 
granted,  and  later  supersedeas  bond  was  filed  by  defendant  and 
approved  by  the  court.  Thereafter,  at  the  same  term,  defendant 
as  plaintiff  in  error  filed  his  petition  for  a  writ  of  error,  which 
said  writ  was  on  October  22,  1907,  allowed  by  the  Honorable  J. 
T.  Dickerson,  trial  judge,  and  the  same  was  issued  and  filed 
in  the  oflSce  of  the  clerk  of  said  court.  No  citation  issued  and 
no  return  was  made  to  said  writ.  On  February  24,  1908,  plain- 
tiff in  error  filed  in  this  court  his  petition  in  error 
with  a  transcript  of  the  record  of  the  trial  court,  which 
was  duly  served  on  defendants  in  error.  Although  the  cause 
has  been  submitted  by  both  sides  on  briefs,  we  cannot  en- 
tertain jurisdiction  of  the  appeal  for  the  reason  that  the  judg- 
ment of  the  lower  court  cannot  be  reviewed  by  this  court  under 
said  procedure  by  petition  in  error.  In  Kelley  et  al.  v.  McComhs 
et  al.  (recently  decided  by  this  court),  23  Okla.  867,  102  Pac. 
186,  it  was  in  effect  held  that  a  judgment  rendered  in  a  suit  in 
equity  in  one  of  the  United  States  Courts  in  the  Indian  Terri- 
tory prior  to  the  admission  of  the  state  into  the  Union  could  be 
brought  to  this  court  after  that  time  only  by  appeal,  and  that 
the  federal  appellate  procedure  in  force  in  said  territory  by  Act 
Cong.  March  3,  1905,  governed  such  appeal.  See,  also,  Parks  v. 
City  of  Ada,  ante,  p.  168,  103  Pac.  607. 

It  follows  that  as  a  citation  and  writ  of  error  duly  returned 
to  this  court  is  indispensable  to  vest  this  court  with  jurisdiction 
in  this  cause,  and  as  said  petition  in  error  with  transcript  at- 
tached and  summons  in  error  brought  nothing  to  this  court 
which  we  can  review,  this  appeal  must  be  dismissed,  and  it  is  so 
ordered. 

All  the  Justices  concur. 

Vol.  24—45 
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On  Petition  for  Rehearing. 

After  the  foregoiDg  opinion  was  handed  down,  to  wit,  on 
August  26,  1909,  there  was  filed  in  this  court  in  this  cause  the 
writ  of  error  sued  out  and  filed  in  the  trial  court  October  8,  1907, 
and  a  petition  for  rehearing,  attached  to  which  is  a  waiver  of  is- 
suance of  summons  in  error  dated  December  5,  1907,  alleged  to 
have  been  filed  in  this  court,  with  averment,  in  effect,  that  plain- 
tiff in  error,  being  in  doubt  which  way  to  nroceed,  had  sought  to 
bring  this  case  here  both  by  proceeding  in  error  with  petition  in 
error  and  transcript  and  by  writ  of  error  pursuant  to  tiie  federal 
appellate  procedure  in  force  in  the  Indian  Territory  by  Act  Cong. 
March  3,  1905,  c.  1479,  §  12,  33  Stat.  1081  (U.  S.  Corap.  St, 
Supp.  1907,  p.  208),  and  that  this  case  is  properly  here  under 
said  act.  We  do  not  tliink  so  for  the  reason  that,  as  aotliing 
was  done  during  the  life  of  said  writ  and  pursuant  thereto  to 
lodge  the  transcript  in  this  court,  it  became  functus  officio  after 
the  time  for  making  return  thereunder  had  passed,  and  its  sub- 
sequent filing  in  this  court  amounted  to  nothing.  This  was,  in 
effect,  the  ground  upon  which  the  court  dismissed  the  appeal  in 
Castro  V,  U,  S.,  3  Wall.  46,  18  L.  Ed.  163,  and  Villabolos  v.  U. 
S.,  6  How.  81,  12  L.  Ed.  352,  speaking  of  which  the  court  in 
Mussina  v.  Cavazos  et  al,  6  Wall.  355,  18  L.  Ed.  810,  said: 

"The  ground  of  that  decision,  and  also  of  the  case  of  Villa- 
bolos V.  U.  S.,  6  How.  81,  12  L.  Ed.  352,  which  preceded  it,  is 
the  general  principk  that  all  writs  which  have  not  been  served, 
and  under  which  nothing  has  been  done  expire  on  the  day  to 
which  they  were  made  returnable.  They  po  longer  confer  any 
authority,  an  attempt  to  act  under  them  is  a  nullity,  and  new 
writs  are  necessary,  if  the  party  wishes  to  proceed.  ♦  ♦  ♦  In 
these  cases  the  appeals  were  dismissed  because  no  returns  of  the 
transcript  to  this  court  were  made  until  by  analogy  to  the  writ 
of  error  the  time  for  making  such  returns  had  passed;  and  the 
writs,  if  writs  had  been  issued,  would  have  become  functus  officio/' 

The  petition  for  rehearing  is  denied. 

All  the  Justices  concur. 
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Town  of  Grove  v.  Haskell,  Qovernor,  et  ah 


Town  op  Grove  v.  Haskell,  Qovernor,  et  d. 

No.  5S3.     Opinion  Filed  September  14.  1909. 
(104   Pac.    56.) 

1.  COUNTIES— bounty  Seat  Election — Petition — Sufficiency.  The 
petition  on  which  the  county  seat  election,  provided  for  in  sec- 
tion 6,  art.  17  (Snyder's  Const.  Okla..  p.  340),  of  the  Constitu- 
tion. Is  called  need  not  contain  the  name  of  any  town  to  which 
removal  or  change  is  sought.  The  statutory  form  (section  3. 
art.  4,  c.  31,  p.  379,  Laws  1907-1908)  substantially  meets  the  re- 
quirement of  the  Constitution. 

2.  COUNTIES— County  Seat  Election — Notice— Harmless  Irregu- 
larity. The  public  notice  of  a  special  election  cai.ed  to  vote 
upon  the  change,  removal,  or  relocation  of  a  county  seat,  pro- 
vided for  in  section  6,  art.  17,  of  the  Constitution  (Snyder's 
Const.  Qkla.,  p.  340),  should  be  given  as  prescribed  in  the 
proclamation  of  the  Governor;  but  where,  in  a  controversy 
arising  out  of  an  election  held,  it  is  shown  that  the  provisions 
in  reference  to  notice  were  substantially  complied  with,  and 
there  is  no  averment  or  showing  that  the  electors  did  not  have 
actual  notice  or  knowledge  of  the  election,  and  taied  to  partic- 
ipate therein  by  reason  thereof,  the  same  will  not  be  held  void 
or  set  aside.  The  vital  and  essential  question  In  such  cases  is. 
Did  the  want  of  notice  or  knowledge  result  in  depriving  a  suf- 
ficient number  of  the  electors  of  the  opportunity  to  exercise 
their  franchise  as  to  change  the  result  of  the  election?  if  not, 
then  the  will  of  the  electors,  as  expressed,  should  be  sustained. 

3.  ELECTIONS — Harmless  Irregularity  in  Form  of  Ballots...  The 
provisions  of  section  2,  art  3,  c.  31,  p.  329.  Laws  1907-1908,  pre- 
scribing the  duties  of  the  county  election  board  In  the  prepara- 
tion of  ballots,  are  mandatorv  as  to  such  board,  and  should  be 
observed  by  a  special  election  board,  charged  with  the  same 
duties;  but,  where  such  special  election  board  ignores  some  of 
these  provisions,  and  prepares  ba  lots  different  In  form  and 
detail  from  those  prescribed,  but  distributes  the  same  uniformly 
throughout  the  county,  and  they  are  received  by  the  electors, 
and  by  them  in  good  faith  cast,  they  will  not.  In  the  absence  of 
fraud,  be  disregarded  and  an  election  held  therewith  annulled. 

4.  ELECTIONS— Statutes— Duty  to  Uphold— Irregularities— Pre- 
sumptions. Elections  are  the  ultimate  expression  of  the  sov- 
ereign will.  When  falrlv  expressed — that  is,  free  from  taint  of 
fraud  or  charge  of  improper  conduct — it  becomes  tne  duty  of 
courts  to  sustain  them,  where  It  can  be  done  bv  a  liberal  con- 
struction of  the  !aws  relating  thereto,  rather  than  defeat  them 
by  requiring  a  rigid    conformity    to    technical    statutory    direc- 
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tions,  which  do  not  affect  the  substantial  rlsrhts  of  the  electors. 
All  reasonable  presumptions  as  to  their  regularity  win  be  In- 
dulgred*  and  the  penalty  of  disfranchisement  will  not  -be  visited 
upon  a  qualified  voter  where  he  is  not  at  f&ult,  except  in  re- 
sponse to  a  plain  mandatory  requirement  of  the  statute. 

5.  COUNTIES — County  Seat  Election— "Place.''  A  tract  of  land  or 
locality  which,  prior  to  the  date  of  a  proclamation  issued  by 
the  Oovemor  callinsr  a  county  seat  election,  had  been  by  its 
owners  surveyed  and  platted,  and  which  was.  after  the  issuance 
of  the  proclamation,  and  before  the  election,  the  scene  of  a  pub- 
lic picnic,  attended  by  a  large  number  of  the  voters  of  th? 
county,  and  at  which  a  public  auction  of  the  lots  of  the  place 
was  held,  and  public  notice  griven  of  its  metes  and  bounds,  and 
the  location  of  which  was  well  known  to  the  voters  of  the 
county,  is  a  *'place,"  as  the  word  is  used  in  Const  art.  17,  sec 
6  (Snyder's  Const.  Okla..  p.  840). 

6.  COUNTIES — County  Seat  Election — Bribery.  Under  the  pro- 
visions of  section  7,  art.  17  (Snyder's  Const.  Okla.,  p.  341),  the 
giving  or  offering*  of  lots,  land,  or  other  things  of  value,  either 
directly  or  Indirectly,  for  the  purpose  of  influencing  voters  for 
or  asrainst  any  competing  town  or  place  in  a  county  seat  elec- 
tion, is  bribery,  and  votes  secured  as  a  result  thereof  are  illega> 
and  void,  and  should  not  be  counted. 

(Syllabus  by  the  Court.) 

Original  proceeding  for  an  injunction  by    the    Town    of    Orove 
against  C,  N.  Haskell,  Oovemor,  and  others. 

Ad.  V,  Coppedge,  J,  0.  Austen,  and  W,  H.  Kornegay,  for 
plaintiff,  citing:  15  Cyc.  320  to  326;  McCrary  on  Elections,  sec 
185;  Abbott  on  Municipal  Corporations,  sees.  73,  75;  Throop  on 
Public  Officers,  sec.  150;  George  v.  Oxford,  16  Kan.  72;  People 
V.  Com'rs,  3  Neb.  244 ;  Cooley  on  Const.  Lim.,  sec.  603 ;  Jones  v. 
State,  1  Kan.  259;  State  v.  Com'rs,  75  Mo.  614;  Marion  t?.  Terri- 
tory,  1  Okla.  210;  McClelland  v.  Erwin,  16  Okla.  612;  State  ex 
rel  V,  Taylor  (N.  C.)  12  L.  R.  A.  202;  Black  on  Interpretation 
of  Laws,  sec.  13 ;  Fall  River  Co.  v.  Powell,  5  S.  D.  49. 

Owen  &  Stone  and  Bailey  &  Kistler,  for  defendants, 
citing:  Desha  v.  Smith,  10  Iowa,  217;  Stale  v.  Shirving,  27 
X.  W.  723;  People  v.  Crissey,  91  N.  Y.  Ct.  App.  635;  Foster  v. 
Scarff,  15  Ohio  St.  537;  Demaree  v,  Johnson,  50  N.  E.  376; 
Wheat  V.  Smith,  50  Ark.  266;  Adsit  v.  Secretary  of  State,  11  L. 
R.  A.  537;  State  ex  rel  v,  Millar,  21  Okla.  448. 
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Dunn,  J.  This  is  a  proceeding  brought  by  the  town  of 
Grove,  praying  an  injunction  restraining  the  Governor  from, 
issuing  a  proclamation  carrying  out  the  expressed  will  of  the 
voters  of  Delaware  county,  as  shown  by  the  returns  in  a  county 
seat  election  brought  and  held  for  the  purpose  of  changing,  re- 
moving, or  relocating  the  county  seat  of  that  county.  A  place 
called  Jay  was,  on  the  face  of  the  returns,  the  successful  competi- 
tor in  the  election.  The  petitions  filed  with  the  Governor,  upon 
which  it  was  called,  conformed  to  the  requirements  of  an  act  of 
the  legislative  assembly  of  1907-1908,  found  at  page  378,  c.  31, 
of  the  laws  of  that  session,  and  petitioned  the  (Jovemor  to  call 
an  election  to  relocate  the  county  seat  of  Delaware  county  un- 
der the  provisions  of  section  6,  art.  17  (page  340,  Snyder's 
Const.  Okla.)  of  the  Constitution.  It  is  contended,  on  the  part 
of  counsel  for  plaintiflf,  that  these  petitions  should  have  named 
some  place  to  which  the  electors  desired  to  have  the  county  seat 
changed  or  removed.  The  section  of  the  Constitution  relating 
to  the  removal  of  county  seats;  after  stating  that  the  towns 
named  should  be  and  remain  the  county  seats  for  their  respec- 
tive counties  imtil  changed  by  a  vote  of  the  qualified  electors 
thereof,  provides  that  "upon  a  petition  or  petitions  in  writing, 
signed  by  twenty-five  per  centum  of  the  qualified  electors  of  the 
county,''  the  same  "having  been  filed  with  the  Governor  at  any 
time  after  four  months  after  the  admission  of  the  state  into  the 
Union,  the  (Jovemor  shall  within  thirty  days  issue  his  proclama- 
tion calling  an  election  to  be  held  in  such  county  not  less  than 
sixty  nor  more  than  seveniy  days  from  the  date  of  his  procla- 
mation." The  same  section  of  the  Constitution  then  provides 
that  competing  towns,  aspirants  for  the  county  seat,  may  "more 
than  twenty  days  prior  to  such  election,  file  with  the  Gov- 
ernor verified  petitions  therefor  as  above  mentioned,  §igned  by 
not  less  than  three  hundred  qualified  electors  of  said  county." 
It  is  not  claimed  by  counsel  that  there  is  any  specific  pro- 
vision in^  the  Constitution  sustaining  their  contention  but  it 
is    urged    that    it    was    not    within    the    contemplation    of    the 
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framers  of  the  Constitution  that  an  election  should  be  called 
except  on  petitions  showing  a  desire  for  a  removal  to  some 
specific  place.  To  our  minds  the  Constitution  is  not  suscept- 
ible to  the  construction  urged.  Two  petitions  are  provided 
for;  one  by  the  qualified  electors  of  the  county  filed  for  the 
purpose  of  calling  an  election.  There  may  not  be  any 
other  town  than  the  county  seat  town  competing  or  desiring  at 
that  time  to  compete.  The  provision  was  so  framed  that  a 
county  seat  agreeable  to  all  the  county  could  call  an  election, 
and  settle  the  question  so  as  to  qualify  the  oflBcials  to  expend 
public  money  for  courthouse  and  jail  construction  prior  to  April 
1,  1909,  as  provided  for  in  the  latter  pari;  of  paragraph  ^%"  §  6, 
art.  17.  After  the  first  petition  is  filed,  then  it  is  provided  that 
those  towns  desiring  to  enter  could  do  so  on  filing,  20  days  prior 
to  the  election,  a  verified  petition  signed  by  300  qualified  elec- 
tors of  the  county.  The  scheme  as  written  is  a  simple  and 
practical  one,  and  to  our  minds  there  is  no  reasonable  ground  on 
which  to  predicate  the  construction  for  which  contention  is 
made. 

The  petition  filed  in  this  court  presents  four  diflferent 
causes  of  action.  The  defendants  have  answered  them  in  four 
counts,  to  each  of  which  counsel  for  plaintiff  have  filed  a  demur- 
rer challenging  their  sufficiency  to  constitute  a  defense.  The 
case  is  an  original  proceeding,  brought  imder  the  provisions  of 
section  16,  art.  4,  of  the  chapter  on  Elections  (Laws  1907-1908, 
p.  385,  c.  31),  and  in  order  to  facilitate  the  hearing  and  make 
definite  the  issues,  we  have  carried  the  demurrer  in  each  instance 
to  the  allegations  of  the  petition  to  ascertain  whether  a  cause 
of  action  was  stated. 

The  first  proposition  under  the  pleadings  to  which  our 
attention  is  directed  is  that  of  the  notice  given  under  the 
proclamation.  The  Constitution  provides  (section  6,  art.  17, 
supra)  that  upon  the  filing  of  the  petition,  "such  election  shall 
be  held  under  the  provisions  of  the  election  laws  of  the  state,  and 
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upon  such  public  notice  of  such  election  as  the  Governor  in  his 
proclamation  may  direct.^'     The  proclamation  provides  that: 

"Notice  of  such  election  to  be  given  by  publication  of  this 
proclamation  for  six  consecutive  weeks  preceding  said  election  in 
the  Grove  Sun,  published  at  Grove,  Oklahoma,  and  by  posting 
in  a  public  place  in  the  towns  or  places  of  Kansas,  Needmore, 
Bucha,  Zena,  Cleora  and  Rose,  for  a  period  of  at  least  six  con- 
secutive weeks  next  preceding  the  date  of  such  election  as  here- 
in ordered.'^ 

Election  was  called  for  the  8th  day  of  December,  1908,  the 
proclamation  was  published  in  the  paper  in  accordance  with 
the  requirements.  The  notices  to  be  posted,  however,  were 
posted  within  the  week  following  October  27,  1908,  which  was 
the  last  day  on  which  they  could  be  posted  and  meet  the  full  re- 
quirements of  the  proclamation.  So  that  they  were  posted  be- 
tween five  and  six  weeks,  instead  of  the  full  term  of  six  weeks. 
The  election  which  was  called  was  a  special  election;  no  statute 
fixed  the  time  at  which  it  was  to  take  place.  The  time  under 
the  Constitution  was  to  be  fixed  by  the  Governor  in  his  procla- 
mation, and  it  is  insisted  by  counsel  for  plaintiff  that,  unless  the 
notices  were  posted  in  strict  conformity  with  the  terms  of  the 
proclamation,  and  this  without  reference  to  whether  or  not  the 
electors  had  actual  notice  or  knowledge,  and  actually  partici- 
pated in  the  election,  the  same  must  be  held  to  be  illegal  and 
void.  In  other  words,  it  is  their  claim  that  in  cases  of  this 
character  a  valid  election  cannot  be  held  except  upon  strict  com- 
pliance in  posting  and  publishing  of  the  notices,  and  that  the 
notice  itself,  posted  and  given  in  strict  conformity  with  the 
proclamation,  is  an  essential  prerequisite  to  a  valid  election.  On 
the  other  hand,  counsel  for  defendant  insist  that  a  special  elec- 
tion will  not  be  declared  void,  notwithstanding  any  formality  or 
failure  on  the  part  of  the  officers  charged  with  the  duty  of  post- 
ing the  notices,  where  the  same  are  in  fact  posted  in  substantial 
compliance  with  the  terms  of  the  proclamation,  and  it  is  not 
also  shown  that  the  electors  of  the  county  did  not  in  fact  have 
actual  knowledge  of  the  election.     Counsel  for  plaintiffs  in  their 
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petition  in  no  manner  aver  or  charge  that  any  voter  failed  to 
attend  and  vote  at  the  election  held,  by  reason  of  want  of  notice 
or  knowledge,  or  that  the  failure  to  post  the  notices  in  exact 
conformity  with  the  requirements  of  the  proclamation  had  any 
effect  whatsoever  upon  the  result  of  the  election.  In  the  absence 
of  sucb  showing  and  averment  it  is  our  judgment  the  correct 
rule  in  such  cases  is  that,  although  the  notices  may  be  posted  for 
a  time  less  than  that  specified,  the  court  will  not,  for  this  reason 
alone,  declare  the  election  void,  at  the  suit  of  a  party  who  par- 
ticipated therein  where  it  is  not  also  shown  that  the  electors  of 
the  county  did  not  participate  therein  by  i-eason  of  lack  uf 
notice  or  knowledge,  and  that  a  different  result  would  have 
obtained  if  the  full  statutory  notice  had  been  given.  Ellis  et  al 
V,  Karl  et  ai.,  7  Neb.  381;  State  ex  rel.  Berge  v.  Lansing  et  al., 
46  Neb.  514,  64  N.  W.  1104,  35  L.  B.  A.  124;  Staie  ex  rel 
Hailoy  V.  Skirving,  19  Neb.  497,  27  N.  W.  723;  Dishon  v. 
Smith,  10  Iowa,  212;  State  ex  rel.  Mvllen  v.  Doherty,  16  Wash. 
382,  47  Pac.  958,  58  Am.  St.  Eep.  39;  Williams  v.  Shoudy,  12 
Wash.  362,  41  Pac.  169;  Seymour  v.  City  of  Tacoma  et  d.,  6 
Wash.  427,  33  Pac.  1059 ;  State  ex  rel  Crocker  v.  Echols  et  al,, 
41  Kan.  1,  20  Pac.  523;  Demaree  et  ai.  v.  Johnson  et  al,  150 
Ind.  419,  49  N.  E.  1062,  50  N.  E.  376;  City  of  Lafayette  et  al 
V.  State  ex  rel  Jenks  et  ai.,  69  Ind.  218;  Fike  v.  State  of  Ohio, 
4  Ohio  Cir.  Ct.  R.  (N.  S.)  81;  Herpster  v.  Brower  et  al.,  5  Ohio 
Cir.  Ct.  R.  395;  Foster  v.  Scarff,  15  Ohio  St.  532;  State  ex  rel 
Attorney  General  v.  Taylor,  15  Ohio  St.  137;  Wheat  v.  Smith, 
50  Ark.  266,  7  S.  W.  161;  Commonwealth  v.  Smith,  132  Mass. 
289;  People  ex  rel  Wood  v.  Crissey,  91  N.  Y.  616;  Adsit  v. 
Osmun,  Secretary  of  State,  84  Mich.  420,  48  N.  W.  31,  11  L.  R. 
A.  534;  State  v.  Carroll,  17  R.  I.  591,  24  Atl.  835;  McCrary  on 
Elections,  §§  177-179;  Mechem  on  Public  Officers  (Ed.  1890) 
p.  109,  §  176;  10  American  &  English  Encyclopedia  of  Law,  p. 
626;  15  Cyc.  pp.  324,  325;  State  ex  rel  Chase  v.  McKinney,  25 
Wis.  416. 

In  the  consideration  of  this  question  the  court  has  endeav- 
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ored  to  examine  every  case  and  every  authority  touching  it;  and 
while  it  may  be  said  that  there  are  authorities  not  in  full  har- 
mony with  the  rule  as  declared  in  the  foregoing  (aside  from  the 
local  option'  cases  which  appear  generally  to  be  in  a  class  by 
themselves),  we  have  found  no  case  where  it  did  not  appear  that 
there  were  strong  reasons  within  the  case  itself  persuading  the 
court  to  the  holding  made.  As  we  have  observed  in  cases  where 
the  question  submitted  involved  the  voting  in  or  out  of  intoxi- 
cating liquors,  the  courts  have  generally  held  that  a  strict  com- 
pliance with  the  notice  was  a  necessary  prerequisite  to  a  valid 
election.  Such  cases  may  be  noted  as  follows:  Haddox  v.  County 
of  Clarice,  79  Va.  677;  State  ex  rel.  Weber  v.  Tucker  et  al.,  32 
Mo.  App.  620;  State  ex  rel,  etc.,  r.  Martin,  83  Mo.  App.  55. 
Even  were  so  important  a  question  as  the  imposing  of  bonds  on 
a  community  to  be  decided  at  a  special  election,  the  rule  which 
we  have  declared  is  recognized.  McPike  et  al.  v.  Pen,  Sheriff, 
et  al.,  51  Mo.  63 ;  Morgan  v.  Gloucester  City,  44  N.  J.  Law,  137. 
In  each  of  the  cases  cited  the  election  was  held  void  for  want  of 
sufiScient  notice.  The  fact  that  the  electors  did  not  have  actual 
icnowledge  of  the  election  was  the  foundation  upon  which  the 
court  based  its  decision. 

In  the  case  of  Morgan  v.  Gloucester  City,  supra,  the  Supreme 
Court  of  New  Jersey,  dealing  with  this  question,  said: 

"The  election  was  of  vast  importance  to  the  inhabitants,  in- 
volving, as  it  did,  the  incurring  of  a  large  debt  by  a  small  com- 
munity. Under  such  circumstances,  would  there  not  have  been  a 
full  vote  if  notice  had  been  properly  given?  The  population  of 
Gloucester  City  in  1880  was  a  little  over  5,000.  At  the  general 
election  of  that  year  nearly  1,000  votes  were  cast.  At  the  special 
election  of  December  21st,  only  508  votes  were  polled,  of  which 
232  were  against  the  adoption  of  the  provisions  of  the  act  of  1876. 
Soon  after  the  election  more  than  600  voters  within  the  city  pro- 
tested in  writing  against  the  scheme.  The  notice  of  the  special 
election  was  illegal,  and  therefore  the  election  itself  is  invalid.  On 
account  of  the  irregularity  and  insuflBciency  of  the  notice  the  elec- 
tion of  December  21,  1880,  operated  upon  many  as  a  surprise.^' 

There  are  some  few  cases  holding  that  failure  to  give  notice 
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of  a  special  town  meeting  in  the  specific  manner  required  will 
render  the  meeting  void.  Hubbard  v.  Town  of  Williamsioum,  61 
Wis.  397,  21  N.  W.  295;  Pratt  et  ai.  v.  Town  of  Swanton,  15  Vi 
147.  Cases  of  that  character,  however,  can  scarcely  be  held  to  be 
in  point,  as  the  facts  are  not  at  all  similar  to  cases  where  there  is 
held  an  election  by  the  whole  people  of  a  community,  instead  of 
a  meeting  of  the  town  board.  Neither,  in  our  judgment,  are  cases 
of  the  character  of  Oeorge  v.  Township  of  Oxford,  16  Kan.  72, 
in  point,  for  the  reason  that  the  election  in  that  case  was  held 
prior  to  the  time  when,  by  the  specific  terms  of  the  statute,  it  was 
legally  possible  to  hold  an  election.  The  act  of  the  Legislature 
providing  for  the  election  was  approved  March  21,  1872.  It  pro- 
vided 30  days^  notice  should  be  ^iven  of  the  election.  The  elec- 
tion took  place  on  April  8,  1872,  or  on  15  days'  notice,  and  the 
court  held  the  same  to  be  void,  by  rea>'on  of  the  fact  that  sufficient 
time  had  not  elapsed  after  the  act  took  effect  within  which  to 
give  notice  prescribed  by  the  statute.  Nor  do  we  regard  the  rule 
laid  down  in  the  case  of  Gossard  et  al.  v.  Vaugkt  et  a/.,  10  Kan. 
162,  applicable  to  the  case  at  bar,  by  reason  of  the  dissimilarity  of 
the  question  there  before  the  court  and  the  one  involved  in  this 
case.  The  plaintiff  is  assailing  the  validity  of  the  election,  and 
the  burden  it  must  sustain,  if  it  succeeds,  is  to  show  that  the  ir- 
regularity pleaded  resulted  in  substantial  prejudice.  It  is  not 
enough  to  show  merely  that  the  irregularity  existed. 

The  Supreme  Court  of  the  state  of  Iowa,  in  the  case  of 
Dishon  v.  Smith,  supra,  on  a  question  identical  with  the  one  at 
bar,  said: 

"The  records  do  not  show  that  notices  of  the  election  were 
posted  in  the  townships,  and  the  averment  that  such  notice  was 
not,  in  fact,  posted  in  the  township  of  Marietta.  And  it  has  been 
remarked,  further,  that  the  people  are  not  to  be  disfranchised,  to 
be  deprived  of  their  voice,  by  the  omission  of  some  duty  by  an 
officer,  if  an  election  has  in  fact  been  held  at  the  proper  time,  and 
that  such  a  penalty  ought  not  to  be  visited  upon  them  for  the 
negligence  or  wilfulness  of  one  charged  with  similar  duties.  Up- 
«)n  considerations  like  these  the  courts  have  held  that  the  voice 
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of  the  people  is  not  to  be  rejected  for  a  defect,  or  even  a  want 
of  notice,  if  they  have  in  truth  been  called  upon  and  ha^e  spoken. 
In  the  present  case,  whether  there  were  notices  or  not,  there  was 
an  election,  and  the  people  of  the  county  voted,  and  it  is  not 
alleged  that  any  portion  of  them  failed  in  knowledge  of  the  pend- 
ency of  the  question,  or  to  exercise  their  franchise." 

The  Supreme  Court  of  the  state  of  Nebraska,  in  the  case  of 
Ellis  et  ah  v.  Karl  et  ah,  supra,  which  was  likewise  a  county  seat 
contest,  on  this  question  said: 

'T[n  ordering  an  election  on  the  question  of  the  relocation 
of  a  county  seat,  30  days'  notice  is  required.  But  even  if  the 
notice  be  for  a  less  time  than  this,  a  court  of  equity  will  not,  for 
this  reason  alone,  declare  the  election  void  at  the  suit  of  a  party 
who  participated  therein,  especially  where  it  is  not  shown  that  a 
different  result  would  probably  have  been  obtained  if  the  full 
statutory  notice  had  been  given.*' 

The  law  in  that  case  required  30  days*  notice  to  be  given  of. 
the  election,  by  written  or  printed  notices  posted  up  in  each  elec- 
tion precinct.  It  appears  that  the  notices  were  not  given  for  full 
time,  and  in  the  discussion  of  this  question  the  court  said : 

**But,  notwithstanding  the  failure  to  give  the  full  statutory 
notice,  we  do  not  think  that  the  plaintiffs  are  in  a  situation  to 
complain  for  the  want  of  it.  The  only  purpose  which  the  notice 
could  serve  was  that  the  question  to  be  voted  upon  might  be 
brought  to  the  attention  of  each  elector,  and  an  opportunity  af- 
forded him  to  attend  the  election  and  express  his  opinion  concern- 
ing it  through  the  ballot  box.  Such  being  the  purpose  of  the 
notice,  it  seems  but  just  to  require  a  party  who  bases  his  claim 
to  equitable  relief  on  the  failure  to  give  it  to  show  that  for  the 
want  of  it  he  has  sustained  the  injury  which  he  seeks  to  have  re- 
dressed." 

The  Supreme  Court  of  the  state  of  Kansas,  in  the  case  of 
State  ex  reh  Crocker  v.  Echols  et  ah,  supra,  recognized  the  neces- 
sity for  the  existence  of  both  elements,  to  wit,  lack  of  full  notice, 
followed  by  a  failure  of  the  electors  to  participate. 

"The  giving  of  notice  substantially  in  the  manner  directed 
by  law  is  a  prerequisite  of  the  validity  of  such  an  election;  and, 
where  there  is  a  failure  to  post  notices  at  any  of  the  polling  places, 
and  a  large  number  of  the  electors  of  the  county  fail  to  vote  upon 
the  proposition,  the  election  will  be  void." 
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The  Supreme  Court  of  Washington,  in  State  ex  rel.  Mullen  v, 
Doherty,  supra,  in  the  consideration  thereof  said: 

"The  vital  and  essential  question  in  all  eases  is  whether  the 
want  of  the  statutory  notice  has  resulted  in  depriving  sufficient 
of  the  electors  of  the  opportunity  to  exercise  their  franchise  to 
change  the  result  of  the  election/* 

The  Supreme  Court  of  Arkansas,  in  the  case  of  Wheat  v. 
Smith,  supra,  likewise  sanctioned  the  same  rule,  holding: 

"The  question  in  such  cases  is  whethei  the  want  of  the  stat- 
utory notice  has  resulted  in  depriving  sufficient  of  the  electors  of 
the  opportunity  to  exercise  their  franchise  to  change  the  result 
of  the  election/* 

The  Supreme  Court  of  Indiana,  in  the  case  of  Demaree  et  al. 
V,  Johnson  et  al.,  5upm, ^speaking  to  the  same  subject,  said: 

^If  it  were  shown  that  the  failure  to  give  the  notice  in  the 

.  manner  provided  for  in  the  statute  had  resulted  in  preventing  such 

a  number  of  electors  from  participating  in  the  election  as  would 

have  changed  the  result  if  they  had  voted,  then  the  failure  to 

give  the  notice  as  required  by  the  statute  would  be  fatal." 

Finally,  the  rule  approved  by  Mr.  McCrary  in  his  work  on 
Elections,  at  section  177,  is  as  is  stated  by  Mr.  Chief  Justice 
Brinkerhoflp  of  the  Supreme  Court  of  Ohio  in  the  case  of  Foster 
V,  Scarff,  supra,  and  is  as  follows: 

"We. do  not  intend  to  hold,  nor  are  we  of  the  opinion,  that 
the  notice  by  proclamation,  as  prescribed  by  law,  is  per  se,  and 
in  all  supposable  cases,  necessary  to  the  validity  of  an  election. 
If  such  were  the  law,  it  would  be  in  the  power  of  a  ministerial 
officer  by  his  misfeasance  always  to  prevent  a  legal  election.  We 
have  no  doubt  that,  where  an  election  is  held  in  other  respects 
as  prescribed  by  law,  and  notice  in  fact  of  the  election  is  brought 
home  to  the  great  body  of  the  electors,  though  derived  through 
means  other  than  the  proclamation  which  the  law  prescribes,  such 
election  would  be  valid.  But  where,  as  in  this  case,  there  was  no 
notice,  either  by  official  proclamation  or  in  fact,  and  it  is  obvious 
that  the  great  body  of  the  electors  were  misled  for  want  of  the 
official  proclamation,  its  absence  becomes  such  an  irregularity  as  to 
prevent  an  actual  choice  by  the  electors,  prevents  an  actual  elec- 
tion, in  the  primary  sense  of  that  word,  and  renders  invalid  any 
semblance  of  an  election,  which  may  have  been  attempted  by  a 
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few,  and  which  must  operate,  if  it  be  allowed  to  operate  at  all, 
as  a  surprise  and  fraud  upon  the  rights  of  the  many.*' 

All  reasonable  presumptions  are  in  favor  oi  the  regularity  of 
an  election,  and  it  should  not  be  held  void  unless  clearly  illegal. 
State  ex  rel.  Love  et  al,  v.  Freeholders  of  Hudson  County,  35,  N. 
J.  Law,  269.  Elections  are  not  held  in  order  to  give  opportuni- 
ties to  post  notices  and  to  conform  to  other  technical  details  and 
requirements  of  law,  but  notices  and  other  legal  requirements  are 
provided  in  order  that  elections  may  be  lawfully  and  fairly  held, 
and  that  people  entitled  to  participate  therein  may  have  notice 
thereof.  The  end  to  be  accomplished  in  every  case,  not  the  means, 
is  the  chief  purpose  of  the  law.  The  thought  we  have  in  mind 
is  well  expressed  in  the  case  of  Taylor  v.  Taylor  et  al,,  10  Minn. 
107  (Gil.  81),  as  foUows: 

"The  public  good  demands  that  the  will  of  the  people  as  ex- 
pressed at  the  ballot  box  should  not  be  lightly  disturbed.  There 
is  hardly  an  election  held  in  any  county  at  which  in  some  town 
irregularities  do  not  occur,  and  to  declare  every  such  election  void 
would  work  a  manifest  hardship  and  injustice.  If  the  votes  ot 
the  citizens  are  freely  and  fairly  deposited  at  the  time  and  place 
designated  by  law,  the  intent  and  design  of  the  election  are  ac- 
complished. It  is  the  will  of  the  electors  thus  expressed  that 
gives  the  right  to  the  oflBce,  or  determines  the  question  submitted, 
and  the  failure  of  the  oflScers  to  perform  a  mere  ministerial  duty 
in  relation  to  the  election  cannot  invalidate  it,  if  the  electors  had 
actual  notice,  and  there  was  no  mistake  or  surprise" — 
citing  authorities.  And  also  in  the  case  of  Ex  parte  White,  88 
Tex.  Cr.  R.  594,  604,  28  S.  W.  542,  544: 

'Elections  are  the  ultimate  expression  of  the  sovereign  will. 
When  fairly  expressedi — that  is,  free  from  taint  of  fraud  or  charge 
of  improper  conduct — it  becomes  the  duty  of  courts  to  sustain 
them,  where  it  can  be  done  by  a  liberal  construction  of  the  laws 
relating  to  elections,  rather  than  defeat  them  by  requiring  a  rigid 
conformity  to  law.  The  great  public  purposes  which  are  accom- 
plished by  elections  demand  this.'* 

The  observations  contained  in  the  Texas  and  Minnesota  cases 
may  be  invoked  with  equal  applicability  to  the  second  proposi- 
tion raised  by  counsel,  which  relates  to  the  regularity  of  the  bal- 
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lots  furnished.  It  is  conceded  that  certain  legal  requirements 
were  not  complied  with  by  those  charged  with  the  duty  of  pre- 
paring and  furnishing  the  ballots.  Section  6,  art.  4,  of  the  chapter 
on  Elections  (Laws  1907-1908,  p.  380),  provides  as  follows: 

"When  an  election  is  called  for  the  purpose  of  selecting  a  per- 
manent location  for  a  county  seat,  the  governor  of  the  state  shall 
appoint  some  person,  resident  of  the  county,  who  does  not  live  or 
reside  in  either  city  or  town  which  is  a  candidate  for  county  seat 
honors,  or  which  is  to  be  a  candidate  for  said  honors,  and  each  of 
said  rival  towns  is  to  select  one  person  each  who  shall  constitute 
said  election  board,  with  duties  as  provided  by  law  for  county 
election  boards,  when  not  in  conflict  herewith.  Said  appointment 
of  said  members  of  said  special  election  board  shall  be  made  upon 
the  recommendation  of  the  mayor  or  of  the  president  of  the  town 
board  of  trustees,  or  in  event  said  place  has  neither,  then  upon 
the  recommendation  of  the  president  of  the  organization  represent- 
ing said  place,  so  being  a  candidate  for  the  location  of  said  county 
seat  of  said  county.  It  shall  be  the  duty  of  such  special  election 
board  to  prepare  and  cause  to  be  prepared,  and  to  distribute  bal- 
lots for  said  election  as  provided  by  law  for  general  elections;  said 
ballots  to  contain  the  names  of  each  and  every  city,  town  or  place 
as  certified  to  said  board  by  the  Governor  of  the  state." 

The  duties  of  the  county  election  boards  as  prescribed  by  the 
general  election  laws,  in  section  2,  art.  3,  c.  31,  p.  329,  of  the 
same  volume,  are  as  follows: 

"The  county  election  boards  shall  let  the  contract  for  printing 
the  ballots  within  their  jurisdiction  and  furnish  the  necessary 
election  supplies  herein  required,  to  the  lowest  and  best  bidder.  The 
board  will  furnish  specifications  to  bidders,  and  specifications  shall 
be  alike  to  all  bidders.  The  county  election  board  shall  require 
a  bond  from  the  successful  bidder  in  a  sum  double  the  amount  at 
which  said  contract  is  let.  Said  bond  shall  be  taken  in  the  name 
of  the  county,  and  conditioned  upon  the  faithful  performance  of 
said  contract.  The  State  Election  Board  shall  furnish  each  county 
board  with  a  sufficient  supply  of  blank  affidavits  for  the  use  of 
the  printers  who  have  charge  of  the  county  work,  such  blanks  to 
be  the  same  as  those  used  for  the  state  printing,  and  said  affi- 
davits shall  be  filed  in  the  office  of  the  county  board." 

This  section  is  followed  by  section  3,  which  provides  for  an 
affidavit  to  be  made  by  the  printer,  lowing  that  proper  security 
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and  circumspection  were  observed  in  preparing  and  printing  the 
ballots.  Section  7,  art.  4,  p.  336,  provides  that  the  ballots  shall 
be  printed  with  a  stub  perforated,  in  order  that  the  ballot  may  be 
easily  detached  therefrom.  Also,  in  the  upper  righthand  corner 
of  the  stub  of  each  ballot  shall  be  printed  or  stamped,  the  number 
of  said  stub  and  ballot.  The  stub  shall  bear  the  same  number  as 
the  ballot,  and  such  numbering  shall  begin  with  number  "1''  in 
each  precinct.  It  further  provides  that  all  ballots  for  general 
elections  shall  be  upon  white  paper  of  such  thickness  as  will  ren- 
der it  impossible  to  look  at  the  back  of  a  ballot  and  tell  for  whom 
it  is  voted.  Section  9,  p.  337,  contemplates  that  the  ballots  shall 
be  bound  in  a  book. 

Plaintiff  alleges  in  its  petition  that  the  special  election  board 
provided  for  did  not  print  and  furnish  the  ballots  used  in  this 
election  in  accordance  with  the  requirements  of  the  statute^  in 
that: 

"Said  ballots  were  ordered  printed  by  said  board  without 
specifications,  bidding,  or  letting  of  contract  as  required  by  law. 
No  specified  number  of  ballots  were  printed,  and  no  oath  as  to 
printing  was  made  or  filed,  as  required  by  law.  The  exact  num- 
ber of  ballots  printed  for  each  precinct  is  not  shown,  and  no  rec- 
ord of  same  exists.  That  said  ballots  were  not  printed  with  a  stub, 
as  required  by  law ;  nor  were  said  ballots  or  stubs  numbered,  and 
that  said  special  election  board  had  no  knowledge  of  the  number 
of  ballots  sent  to  each  precinct,  and  that  said  special  election  com- 
missioners had  no  method  of  determining  whether  the  consecutive 
ballots  were  voted,  destroyed,  or  smuggled  outside  the  voting 
place.  That  said  ballots  were  not  placed  in  a  book  and  bound,  as 
required  by  law.  That  many  voters  on  receiving  their  ballots 
were  allowed  to  leave  their  ballots,  and  go  outside  the  voting  place 
for  instruction,  and  that  there  was  no  method  of  determining 
whether  or  not  such  voter  voted  the  ballot  given  him,  or  another 
placed  in  his  hands,  already  marked  by  persons  outside  the  voting 
place.  That  by  reason  of  such  irregularities  the  election,  pre- 
tended to  be  held  on  December  8,  1908,  was  not  held  in  substan- 
tial compliance  with  the  law  for  holding  same,  and  that  the  op- 
portunity for  fraud  was  not  guarded  against,  as  required  by  law, 
and  that  such  election  was  illegal." 
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It  will  be  noted  that  the  foregoing  allegations  of  irregularities 
relate  solely,  so  far  as  any  definite  and  specific  averments  of  ir- 
regularities are  concerned,  to  derelictions  on  the  part  of  the  elec- 
tion officials.  There  is  no  charge  that  any  voter  perpetrated  any 
fraud  and  no  fact  stated  upon  which  it  can  be  fairly  claimed  fraud 
was  committed.  The  sum  and  substance  of  the  charges  made  is 
that  the  election  officials,  charged  with  the  duty  of  providing  bal- 
lots to  be  cast  by  the  electors,  failed  to  perform  some  of  the  du- 
ties which  the  law  imposed  on  them,  or  in  the  manner  in  which 
the  law  specified  they  should  be  performed.  The  answer  of  the 
defendants  admits  that  the  ballots  were  not  prepared  in  the  man- 
ner provided  by  law,  and  avers  that: 

"The  county  election  board,  consisting  of  three  members, 
after  receiving  official  notice  from  the  Governor  of  the  time  of 
the  election,  could  not  comply  literally  with  the  requirements  of 
the  law,  as  the  only  printing  press  in  the  county  was  not  prepared 
to  print  the  ballots  in  the  form  prescribed  by  law,  but  that  the 
members  of  said  board  agreed  on  a  form  to  be  used  which  could 
be  printed  in  the  county,  and  adopted  the  form  that  was  used  in 
all  of  the  precincts  of  the  county  at  said  election;  that  an  esti- 
mate was  made  as  to  the  number  of  ballots  required  in  each  pre* 
cinct,  and  this  number  was  printed,  with  the  same  number  of  the 
precinct  on  the  ballot,  and  delivered  to  the  precinct  election  otB- 
cers,  with  a  statement  as  to  the  number  of  ballots  prepared  for 
that  precinct,  and  tliat  when  the  polls  were  closed,  the  precinct 
election  officers  burned  all  the  unused  ballots;  that  the  ballots 
throughout  the  county  were  uniform,  and  agreed  to  by  three  mem- 
bers of  the  county  board,  two  of  whom  were  favorable  to  the 
election  of  Grove  as  the  permanent  county  seat  of  said  county. 
They  further  deny  that  said  election  was  not  held  in  substantial 
compliance  with  the  law  for  holding  same,  and  they  deny  that 
there  was  any  fraud  committed  at  said  election  in  consequence  of 
their  failure  to  comply  literally  with  the  requirements  of  the  law 
in  preparing  the  ballots  and  they  deny  that  there  was  any  op- 
portunity for  fraud  because  of  a  failure  to  comply  literally  with 
the  requirements  of  the  law  in  preparing  said  ballots.** 

It  is  certainly  contemplated  by  the  election  law  that  the  oflB- 
cials  shall  prepare,  provide,  and  distribute  the  ballots  to  be  used 
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in  general  and  special  elections  in  strict  accord  with  directions 
given  in  the  statute;  and,  while  the  question  is  not  now  regularly 
presented  to  us,  yet  we  have  no  doubt  that  upon  timely  applica- 
tion all  of  these  different  provisions  would  be  held,  as  to  the  offi- 
cials themselves,  mandatory.  To  this  point  the  Supreme  Court 
of  Indiana,  in  the  case  of  Jones  v.  State  ex  rel,  Wilson,  153  Ind, 
440,  55  N.  E.  229,  said  in  the  syllabus: 

"All  provisions  of  the  election  law  are  mandatory  if  enforce- 
ment is  sought  before  the  election  in  a  direct  proceeding  for  that 
purpose;  but  after  election  they  should  be  held  to  be  directory 
only,  unless  of  a  character  to  effect  an  obstruction  to  the  free 
and  intelligent  casting  of  the  vote,  or  to  the  ascertainment  of  the 
result,  or  unless  the  provisions  affect  an  essential  element  of  the 
election,  or  unless  it  is  expressly  declared  in  the  statute  that  the 
particular  act  is  essential  to  the  validity  of  an  election,  or  that 
its  omission  shall  render  it  void." 

The  Supreme  Court  of  the  state  of  Kansas,  in  a  well-consid- 
ered opinion  written  by  Mr.  Justice  Mason  (Pedbodtj  v.  Burch 
ei  ah,  75  Kan.  543,  89  Pac.  1016),  says  in  the  syllabus: 

"Although  mandatory  provisions  of  the  statute  are  disobeyed 
in  the  preparation  of  the  official  ballot,  the  will  of  the  voters  ex- 
pressed by  means  thereof  cannot,  on  that  account,  be  disregarded." 

The  Supreme  Court  of  California  in  the  case  of  Russell  v. 
McDowell,  83  Cal.  70,  23  Pac.  183,  said  in  the  syllabus: 

'rrt  is  only  those  provisions  of  the  election  laws  relating  to 
the  time  and  place  of  holding  elections,  the  qualification  of  voters, 
and  such  others  as  are  made  essential  prerequisites  to  the  validity 
of  an  election  that  are  mandatory.  All  others  are  directory  merely, 
and  an  honest  or  mistaken  disregard  of  them,  not  resulting  in 
manifest  fraud,  will  not  justify  the  rejection  of  the  entire  vote 
of  a  precinct;  but  a  neglect  of  directory  provisions  designed  to 
prevent  fraudulent  voting,  followed  by  actual  fraud  of  that  char- 
acter sufficient  to  throw  a  doubt  on  the  result  of  the  election,  is 
ground  for  rejecting  the  entire  vote  of  a  precinct,  where  there  is 
no  means  of  purging  the  poll." 

In  the  case  of  Kellogg  v,  Hickman,  12  Colo.  256,  21  Pac.  326, 
which  was  an  election  contest  case,  it  appeared  that  at  a  certain 
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precinct,  the  ballots  provided  therefor  failing  to  reach  the  same 
in  time,  the  electors  thereof  provided  ballots  printed  on  yellow 
paper,  and  which  in  no  wise  conformed  to  the  requirements  of 
ihe  law.  As  in  the*  case  at  bar  there  was  no  claim  that  there  was 
any  fraud  intended  or  perpetrated  thereby.  On  objections  being 
made  to  the  coimting  of  these  ballots,  the  court,  speaking  through 
Stallcup,  Commissioner,  said: 

"I  see  no  warrant  in  the  statute  for  deducting  these  votes 
from  the  count.  The  courts  are  without  authority  to  declare  sucn 
penalty  against  the  voter  imtil  the  Legislature  shall  have  de- 
clared that  the  act  of  voting  such  ballot  shall  be  unlawful,  and 
that  such  ballot,  if  voted  by  the  elector,  and  received  by  the  judges, 
shall  not  be  counted,  and,  in  the  absence  of  legislation  to  this 
effect,  the  courts  may  not  declare  as  much.  The  right  to  voie 
under  our  Constitution  is  a  vested  constitutional  right,  with  no 
condition  imposed  as  to  the  manner  of  exercising  the  right,  ex- 
cept that  the  vote  be  by  ballot.  ♦  ♦  ♦  It  wUl  be  seen  that 
the  enactment  under  consideration  does  not  in  terms  prohibit  the 
elector  from  voting  a  ticket  printed  on  paper  different  from  thai 
prescribed;  nor  does  it  declare  against  the  coimting  or  receiving 
of  any  such  ticket.  The  parties  voting  at  an  election  are  consid- 
ered by  some  courts  as  parties  to  a  contest  of  this  kind.  State 
ex  rel.  Hopkins  v.  Olin,  23  Wis.  319;  People  v.  Pease,  27  N.  Y. 
46,  84  Am.  Dec.  242.  However  this  may  be,  it  will  be  conceded 
that  the  rights  of  the  electors  voting  are  necessarily  involved  in 
contests  of  this  kind ;  that  their  rights  in  the  premises  may  not  be 
ignored;  that,  to  warrant  the  courts  in  depriving  them  of  their 
votes  as  a  result  or  penalty  for  having  voted  ballots  printed  upon 
paper  different  from  that  prescribed,  there  must  be  legislative  ex- 
pression to  that  effect.  It  is  contended  that  it  was  the  intention 
of  the  Legislature,  by  the  enactment  under  consideration,  to  de- 
prive them  of  their  votes  when  so  cast,  and  that  such  intention  is 
apparent  from  the  act,  notwithstanding  the  want  of  expression  in 
this  regard,  and  that  such  intention  should  govern,  in  order  to 
give  effect  to  this  provision  of  the  act.  It  was  stated  in  the  oral 
argument  that  this  section  12^1  (Gen.  St.  Colo.  1883)  was  taken 
from  the  Ohio  act  upon  the  same  subject.  Upon  examination 
of  that  act  I  find  that  it  declares  that  it  shall  be  unlawful  to  pub- 
lish, distribute,  or  vote  a  ticket  different  from  the  ticket  prescribed.  • 
The  prohibition  against  the  voter,  being  omitted  in  the  act  here, 
is  significant  in  that  it  tends  to  show  that  the  Legislature  here  did 
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not  intend  to  defeat  the  vote  of  an  honest  voter  honestly  voted, 
even  if  his  ticket  was  of  different  paper  from  that  prescribed,  but 
did  intend  the  provision  in  this  regard  for  his  protection  in  the 
premises;  that  is  to  say,  the  legislative  intention  to  be  gathered 
from  the  language  used  seems  to  be  that  no  ballot  except  the 
kind  prescribed  should  be  printed  or  furnished  to  the  voter,  to 
the  end  that  his  ballot  might  be  secret,  and  that  he  might  be 
clear  of  restraint  or  imposition  of  any  kind  in  the  exercise  of  his 
right  of  suffrage.  Upon  a  fair  consideration  of  the  statute  it  is 
not  apparent  that  the  legislative  intent  was  to  nullify  such  votes.'^ 

This  court  in  the  case  of  State  ex  reh  Edwards  v.  Millar,  21 
Okla.  448,  96  Pac.  747,  considering  a  question  similar  to  the  one 
now  before  us,  held  in  the  syllabus: 

*^The  purpose  of  that  part  of  section  2963,  Wilson^s  Eev.  & 
Ann.  St.  1903,  which  provides  that  the  election  oflBcers,  whenever 
a  question  is  to  be  voted  on  by  the  electors  of  a  city  or  town,  shall 
cause  a  brief  statement  of  the  same  to  be  printed  on  the  ballot, 
and  the  words  'Yes'  and  'No'  under  the  same,  is  to  prevent  the 
use  of  any  other  than  official  ballots,  and  not  to  condemn  as  in- 
valid official  ballots  which  have  been  furnished  to  the  electors  by 
election  officers  charged  with  that  duty,  for  some  oversight  or 
error  on  their  part." 

The  statute  under  which  the  election  in  question  in  that  case 
was  held  (section  2963,  Wilson's  Rev.  &  Ann.  St.  1903)  provided 
that  in  elections  of  that  character  the  words  ''Yes'^  and  "No*^ 
should  appear  under  the  question  submitted,  and  that  the  elector 
might  indicate  his  preference  by  stamping  at  the  place  designated 
in  the  front  of  each  word.  On  the  ballots  prepared  for  this  elec- 
tion the  officials  placed  the  squares  to  the  left  of  the  question 
to  be  voted  on,  and  under  the  squares  placed  the  words  "Yes'* 
and  "No,"  instead  of  placing  the  squares  under  the  proposition  to 
be  voted  on  and  placing  the  words  "Yes"  and  "No"  at  the  right 
of  the  squares  as  provided  in  the  statute  just  noted.  Exception 
was  taken  to  the  result  of  the  election  held  on  such  ballots,  and 
Justice  Kane,  who  prepared  the  opinion  for  the  court  on  this 
proposition,  said: 

"The  defendants  contend  that  the  election  is  invalidated  by 
this  variation  in  the  form  of  the  ballot  made  by  the  election  offi- 


Digitized  by  CjOOQIC 


724  SUPREME  COURT  OF  OKLAHOMA. 

Town  of  Grove  v.  Haskell.  Governor,  et  ah 

eers.  The  authorities  do  not  seem  to  support  this  contention-  In 
the  case  of  People  v.  Board  of  Canvassers,  105  App.  Div.  197,  94 
N.  Y.  Supp.  996,  it  was  contended  that  all  the  ballots  cast  at 
an  election  to  remove  a  courthouse  site  were  void  because  not  in 
the  form  required  by  law.  The  objection  was  that  certain  direc- 
tions with  regard  to  voting  were  printed  on  the  ballots  in  addition 
to  those  required  by  statute.  The  statute  provided  that  *none  but 
ballots  provided  in  accordance  with  the  provisions  of  the  election 
law  should  be  counted/  The  couri;  held  that  the  purpose  of  that 
provision  is  to  prevent  the  use  of  any  other  than  oflBcial  ballots, 
and  not  to  condemn  as  invalid  oflBcial  ballots  which  have  beoi 
furnished  to  the  electors  by  election  oflRcers  charged  with  that  duty 
for  some  oversight  or  error  on  their  pari;.  The  couri;  further  held 
that,  even  though  they  were  inadvertently  or  wrongly  used,  the 
ballots  would  not  for  these  reasons  be  void,  and  quotes  the  follow- 
ing from  the  opinion  of  Mr.  Judge  Andrews  in  Hirsh  v.  Wood, 
148  N.  Y.  143,  42  N.  E.  537 :  "We  can  conceive  of  no  principle 
which  permits  the  disfranchisement  of  innocent  voters  for  the  mis- 
take or  even  the  willful  misconduct  of  election  oflBcers  in  per- 
forming the  duty  cast  upon  them.  The  object  of  election  laws 
IS  to  secure  the  rights  of  duly  qualified  electors,  and  not  to  de- 
feat them.  Statutory  regulations  are  enacted  to  secure  freedom  of 
choice  and  to  prevent  fraud,  and  not  by  technical  obstructions  to 
make  the  right  of  voting  insecure  and  diflRcult.'  In  State  ex  rel- 
Brooks  V.  Fransham,  19  Mont.  273,  48  Pac.  1,  it  is  held  that, 
where  electors  vote  the  bflScial  ballots  supplied  to  them  by  the 
judges  of  election,  their  legally  expressed  will  cannot  be  over- 
thrown where  they  are  not  at  fault  by  the  fact  that  the  public 
eflScers  who  prepared  the  ballots  in  some  way  neglected  his  or 
their  duty.  The  case  of  Thomas  v.  Kent,  Circuit  Judge,  116  Mich. 
106,  74  N.  W.  381,  was  one  of  mandamus  to  compel  the  circuit 
judge  to  dissolve  an  injunction  restraining  the  submission  to  elec- 
tors of  the  question  of  borrowing  money  to  erect  a  pauper  insane 
asylimi.  It  was  admitted  that  the  ballots  prepared  were  not  lit- 
erally in  accord  with  the  fonn  prescribed  by  statute,  but  the  court 
says  that  they  gave  the  voter  information  as  to  the  nature  of  the 
propositions,  which  the  prescribed  form  would  not  do,  and  held 
the  statute  directory  only.  Merrill  v.  Reed,  75  Conn.  12,  52  AtL 
409,  was  a  petition  for  a  recount  of  ballots  cast  at  an  election. 
The  statute  provided  that  the  Secretary  of  State  should  designate 
the  size  and  style  of  type  to  be  used.  The  designation  was  made 
and  the  ballots  printed,  in  compliance  with  such  instructions,  ex- 
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cept  that  the  type  was  slightly  different.  It  was  held  that  such 
ballots  should  be  counted.  In  Kulp  v.  Railey,  99  Tex.  310,  89  S. 
W.  957,  a  name  was  improperly  placed  upon  the  official  ballot, 
and  it  was  held  that,  Inasmuch  as  the  election  had  been  conducted 
in  good  faith,  the  ballots  should  be  counted.  *  *  ♦  In  the 
case  at  bar  there  is  no  allegation  in  the  petition,  nor  is  it  con- 
tended by  counsel  in  their  brief,  that  there  was  the  least  semblance 
of  fraud  in  the  election,  or  that  the  exact  will  of  the  people  of 
the  city  of  Norman  was  not  honestly  and  fairly  expressed  by  the 
vote  cast.  This  being  true,  we  believe  it  to  be  contrary  to  reason, 
as  well  as  to  the  great  weight  of  authority,  to  invalidate  the  elec- 
tion on  the  ground  urged  by  the  defendants^  first  contention.^^ 

Other  cases  supporting  this  doctrine  are  Lindstrom  v.  Board 
of  Canvassers  of  Manistee  County,  94  Mich.  467,  54  N.  W.  280, 
19  L.  B.  A,  171;  Miller  v.  Pennoyer  et  al.,  23  Or.  364,  31  Pac. 
830;  Kirk  v.  Rhoads,  46  Gal.  398,  399. 

So  we  see  that,  in  the  absence  of  a  mandatory  provision  of 
the  statute  visiting  upon  the  elector  the  penalty  of  having  his  vote 
disregarded  for  casting  a  ballot  so  prepared,  or  a  clear  allegation 
that  fraud  sufficient  to  change  (or  at  least  sufficient  to  show  a 
strong  probability  thereof)  the  result  of  the  election,  such  ballots 
cast  ought  to  be  counted.  They  were  uniform  throughout  the 
county — no  advantage  to  either  side  appears  to  have  followed  their 
use — and,  in  the  absence  of  the  elements  above  noted,  they  will  be 
held  valid. 

Plaintiff  for  its  third  cause  of  action  alleges  that  the  place 
called  Jay  was  not  such  a  place  as  should  have  been  recognized 
by  the  Governor  with  any  standing  in  the  lists  as  its  competitor; 
the  averments  of  the  petition  being  as  follows: 

"That  on  or  about  October  1,  1908,  a  pretended  plat  was  filed 
in  the  office  of  the  register  of  deeds  of  Delaware  county,  at  Grove, 
a  certified  copy  of  which  is  hereto  attached  marked  Exhibit  D,* 
and  made  a  part  hereof.  That  the  purpose  of  said  pretended  plat, 
or  the  filing  thereof,  does  not  appear.  That  neither  at  the  time 
of  the  filing  of  said  pretended  plat,  nor  on  December  8,  1908,  nor 
at  any  time  prior  to  December  8,  1908,  was  there  any  house, 
building,  spring,  mark,  name,  or  any  sign  of  any  kind  or  char- 
acter by  which  the  lands  therein  described  might  be  distinguished 
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from  any  other  lands  anywhere  in  the  county  of  Delaware,  except 
as  one  might  carefolly  locate  same  by  surrey  from  the  goTem- 
ment  description  and  marks.  That  at  the  time  of  filing  said  pre- 
tended plat  the  name  'Jay'  meant  nothing  to  the  voters  of  Dela* 
ware  county,  and  did  not  signify  any  city,  town,  or  place.  That 
there  is  not  now,  nor  ever  has  been,  any  city,  town,  or  place  defi- 
nitely known  and  commonly  understood  as  *Jay,'  and  that  there 
was  not  on  December  8,  1908,  nor  prior  thereto,  any  place  what- 
ever generally  known  as  'Jay,'  and  that  at  the  present  time  anj 
place  at  or  near  the  center  of  the  county  of  Delaware  is  as  com- 
monly known  as  'Jay^  as  the  lands  described  in  said  pretended 
plat,  and  that  very  few  persons  have  ever  been  in  the  locality 
of  said  described  lands  and  have  a  common  understanding  as  to 
the  point  intended.  That  the  voters  of  the  election  of  December 
8,  1908,  were  compelled  to  rely  on  hearsay  as  to  the  location  of 
the  place  alleged  to  be  so  named.  That  on  account  of  the  short 
time  after  the  filing  of  the  said  pretended  plat  until  December  8, 
1908,  the  voters  of  said  county  were  misled  in  large  numbers  as  to 
what  place  was  intended  by  'Jay,'  and  that,  the  county  being  popu- 
lated by  fullblood  Indians  in  a  large  measure,  they  were  easily 
deceived,  and  that  it  was  impossible  for  the  great  portion  of  tlwe 
voters  of  said  county  to  ascertain  for  themselves  the  location  of 
the  lands  described  in  said  pretended  plat,  and  that,  there  being 
a  popular  spring  some  two  miles  north  of  the  lands  described 
in  said  plat,  known  as  'Muskrat  Springs,'  many  voters  were  misled 
and  induced  to  vote  for  'Ja/  in  the  belief  thst  'Jay'  was  at  Musk- 
rat  Springs,  where  was  good  camping  ground.  That  it  is  not 
now  known,  nor  can  it  be  determined,  that  the  lands  described 
in  said  pretended  plat  marked  the  'Jay*  for  which  the  votes  were 
cast  at  the  said  pretended  election,  and  that,  so  far  as  may  be  as- 
certained, Muskrat  Springs,  was  most  generally  known  on  Decem- 
ber 8,  1908,  as  'Jay,'  and  plaintiff  alleges  the  fact  to  be  that 
more  than  100  voters  in  said  county  did  on  December  8,  1908, 
vote  for  some  place  other  than  the  lands  described  in  said  plat 
as  'Jay.'" 

The  Constitution  provides  (paragraph  a,  §  6,  art.  17)  that  the 
Governor  shall  cause  to  be  placed  upon,  and  cause  to  be  voted  at» 
the  election  the  names  of  such  towns  as  may,  more  than  20  days 
prior  thereto,  file  with  him  verified  petitions  therefor,  and  that  the 
word  "town"  shall  be  construed  to  mean  **town,"  ''city,"  or  "place." 
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Referring  now  to  the  answer,  it  seems  to  ns  that  if  the  fortunate 
competitor  in  this  controversy  bearing  the  cognomen  of  "Jay**  can- 
not rise  or  aspire  to  the  dignity  of  a  "cit/'  or  "town,"  then  under 
the  allegations  of  the  answer  it  would  properly  be  embraced  within 
the  term  "place.^'  Of  it  the  answer  to  which  this  demurrer  is  filed 
says: 

'That  prior  to  the  date  of  the  proclamation  for  the  election 
of  a  permanent  county  seat  of  said  county  the  owners  of  the  land 
at  Jay  caused  the  same  to  be  platted  and  surveyed,  and  caused  the 
same  to  be  filed  with  the  recorder  of  deeds  for  Delaware  county,  at 
Grove,  designating  the  place  as  'Jay,^  and  that  on  October  2d, 
after  the  proclamation  had  been  issued,  a  public  picnic  was  held 
on  the  ground,  which  had  been  previously  extensively  advertised 
throughout  the  county,  and  that  a  large  number  of  the  voters  of 
the  county  were  present,  and  that  on  said  occasion  the  persons 
owning  the  land  had  a  public  auction  of  the  town  lots  on  the  prem- 
ises, and  public  notice  was  given  of  the  metes  and  bounds  of  the 
town,  and  that  lots,  blocks,  alleys,  and  streets  were  at  said  time 
surveyed  and  laid  out.  Defendants,  therefore,  state  that  at  the 
time  of  said  election  the  location  of  the  town  of  Jay  was  well 
known  to  the  voters  of  the  county.*' 

Of  the  word  "place'*  the  Supreme  Court  of  Montana,  in  tlie 
case  of  State  v.  Thomas,  Clerk,  25  Mont.  226,  64  Pac.  603,  says : 

"The  word  'place,'  in  popular  usage,  is  a  very  indefinite  term. 
It  is  used  of  an  area  or  portion  of  land  marked  off  by  boundaries, 
real  or  imaginary,  as  a  region,  locality,  site,  spot." 

And  of  it  the  Supreme  Court  of  South  Dakota,  in  the  case  of 
Fall  River  County  v.  Powell  et  ah,  5  S.  D.  49,  58  N.  W.  7,  says : 

"It  is  not  indispensable  that  a  settlement  or  locality  to  be 
selected  as  'the  place  of  the  county  seat'  shall  have  definite  and 
exact  topographical  boundaries.  A  particular  settlement  known  as 
Hot  Springs'  may  be  selected  as  the  place  of  the  county  seat,' 
although  it  may  be  at  the  time  unplatted,  and  have  no  fixed  and 
definite  exterior  boundaries." 

Considering,  then,  the  way  the  word  is  used  and  its  context  in 
connection  with  its  meaning  as  given  in  the  foregoing  authorities, 
we  believe  we  are  justified  in  responding  to  the  insistence  of  coun- 
sel for  defendants  in  holding  that  the  answer  states  a  defense  to 
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the  averments  of  the  petition.  The  organization  interested  in  hav- 
ing  a  **place"  voted  for  as  a  county  seat  should  be  held,  however, 
to  the  duty  of  giving  correct  and  accurate  information  to  the 
voters  of  its  location.  It  should  not,  by  any  dereliction  or  failure 
in  this  regard,  be  permitted  to  enjoy  the  benefit  of  votes  which  the 
voter  intended  to  cast  for  some  other  point,  or  which  he  might 
have  cast  for  its  competitor,  or  not  cast  at  all,  had  he  been  cor- 
rectly advised. 

We  now  come  to  the  fourth  and  last  cause  of  action  stated  in 
plaintiff^s  petition.    This  is  as  follows : 

"For  its  fourth  cause  of  action  ♦  ♦  ♦  plaintiff  says  that 
on  and  before  the  day  set  for  holding  said  election,  and  for  the  ex- 
press purpose  of  influencing  the  qualified  electors  of  said  county  to 
vote  for  Jay,  certain  lots  described  in  said  pretended  plat  were  sold, 
bargained,  and  given  away,  or  agreed  to  be  sold,  bargained,  or  given 
away  to  Carlton  Gray,  T.  E.  Grider,  and  various  and  sundry  othei 
persons  for  the  purpose  and  with  the  intent  to  induce  said  persons 
to  use  their  influence  to  have  the  county  seat  of  said  county  voted 
to  that  point.  That  on  the  day  of  said  election,  and  prior  theretD, 
it  was  represented  and  promised  by  said  Claud  L.  Washboume,  Jr., 
Si  Hardy,  and  others  that  if  Jay  became  the  county  seat,  a  certain 
tract  representing  the  square  would  be  given  to  the  county  for  a 
county  courthouse  and  jail,  and  that  they  would  build,  or  cause  to 
be  built,  a  courthouse  and  jail  without  expense  to  the  county,  and 
would  rent  same  to  the  county  for  much  less  than  the  cost  of  the 
rent  of  the  present  courthouse  and  jail,  all  of  which  representations 
and  promises  were  made  for  the  purposes  of  inducing  voters  to  cast 
their  ballots  for  *Jay.'  That  by  reason  of  said  agreements,  repre- 
sensations,  and  promises  many  persons,  to  wit,  100  or  more,  were 
induced  to  vote  for  Jay  who  would  otherwise  have  voted  for  Grove 
or  not  at  all,  and  tliat  said  agreements*;  representations,  and  prjiu- 
ises  were  in  violation  of  law,  and  that  Jay  did  by  reason  of  said 
bribery  receive  a  majority  of  98  of  the  votes  cast,  as  shown  by  the 
returns  of  the  precinct  canvnfcsing  boards,  and  that  therefore  said 
election  was  illegal.** 

To  this  the  defendants  have  filed  their  answer,  which  is  prac- 
tically a  general  denial. 

In  many  of  the  states  the  question  raised  by  this  pleading 
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has  been  before  the  courts,  and  passed  upon,  and,  so  far  as  our 
investigation  has  gone,  in  each  instance  the  courts  have  held  that 
oflfering  to  give  courthouse  sites,  buildings,  and  other  property  to 
the  county  in  consideration  of  the  citizens  thereof  voting  to  lo- 
cate the  county  seat  at  the  town  or  place  making  the  oflfer  did 
not  violate  the  bribery  statutes  of  these  states,  nor  contravene 
their  public  policy.  A  few  of  such  cases  may  be  noted  as  follows : 
Wells  et  al,  v.  Taylor  et  cU.,  5  Mont.  202,  3  Pac.  266;  Hall,  etc,  v. 
Marshall  etc.,  80  Ky.  662;  Dishon  v.  Smith,  10  Iowa,  212;  State 
ex  rel.  Bill  v.  Biting  et  al.,  29  Kan.  397.  The  doctrine  in  the  • 
foregoing  cases  is  well  stated  in  the  syllabus  of  the  case  of  WelU 
et  al,  V.  Taylor  et  ah,  supra,  by  the  Supreme  Court  of  Montana, 
as  follows: 

"The  offer  of  a  public  building  if  a  coimty  seat  is  changed 
18  in  no  sense  bribery;  the  building  is  a  benefit  to  the  puBlic,  and 
not  to  individuals,  and  the  party  to  be  influenced  is  a  whole  coun- 

ty." 

The  same  condition,  however,  does  not  exist  in  Oklahoma  as 
exists  in  the  states  to  which  reference  is  made  above,  for  in  sec- 
tion 7,  art.  17,  of  the  Constitution,  which  contains  the  provisions    • 
relating  to  elections  for  changing,  removing,  or  relocating  of  coun- 
ty seats,  it  is  specifically  provided  that : 

"Any  person  or  corporation  offering  money  or  other  thing 
of  value,  either  directly  or  indirectly,  for  the  purpose  of  influ- 
encing any  voter  for  or  against  any  competing  town  in  such  elec- 
tion, shall  be  deemed  guilty  of  bribery.^^ 

By  this  provision  it  will  be  noted  that  Oklahoma  has  specifi- 
cally declared  to  be  bribery  the  doing  of  the  things  which,  in  the 
absence  of  such  statute  or  constitutional  provision,  the  other 
states  referred  to  have  held  did  not  under  their  laws  constitute 
bribery. 

The  question  now  arises  whether  or  not  such  a  course  of  con- 
duct will  avoid  the  election,  or  merely  the  votes  influenced  by  the 
offers  made.  To  our  minds  the  latter  result,  and  not  the  former, 
would  follow.  McCrary  on  Elections  (4thEd.).§  216;S^a^e  ex  rel. 
Hopkins  v.  Olin,  23  Wis.  309,  327;  Cowa/n  v.  Prowse,  93  Ky.  156, 
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19  S.  W.  407,  14  Ky.  L»w  Rep.  273;  Carrotken  r.  fivjsrZ?,  53 
Iowa,  346,  5  X.  W.  499,  36  Am.  St.  Rep.  222 ;  Ste/€  «x  reL  Atior- 
ney  General  v.  Collier,  72  Mo.  13,  19,  37  Am.  Rep.  417.  In  tbc 
case  of  Cowan  v.  Prourse,  supra,  the  Supreme  Coart  of  Kentnckr 
in  the  sfllabns  sajs: 

^A  Tote  obtained  bj  a  bribe  is  a  bad  Tote,  and  dioald,  upon 
proper  proof,  be  rejected  by  a  tribanal  trying  a  case  of  contest; 
a  judgment  of  conyiction  for  the  offense  not  being  necessary  in 
order  to  exclude  the  vote.'' 

The  Supreme  Court  of  Wisconsin,  in  the  case  of  State  ex  rel 
Hopkins  v.  Olin,  supra,  speaking  to  the  same  propoeitiim,  says : 

^*hi  our  form  of  goTemment,  where  the  administration  of 
public  affairs  is  regulat^  by  the  will  of  the  people,  or  a  majoiitj 
of  them,  expressed  through  the  ballot  box,  the  free  exercise  of  the 
electiye  franchise  by  the  qualified  Toters  is  a  matter  of  the  high- 
est importance.  The  safe^  and  perpetuity  of  our  institutions 
depends  upon  this.  It  is  therefore  particularly  important  that 
every  voter  should  be  free  ^m  any  pecuniaiy  influence.  For 
this  reason  the  attempt  by  bribery  to  influence  an  elector  in  giving 
his  vote  or  ballot  is  made  an  indictable  offense  by  statute.  Rev. 
St.  c.  169,  §  37.  The  payment  or  promise  of  money  or  other  val- 
uable consideration  for  the  giving  of  a  vote,  no  doubt  constitutes 
the  offense  of  bribery,  or  attempt  to  bribe,  within  the  meaning 
of  the  statute.  Can  a  vote  thus  obtained,  in  direct  violation  of 
the  statute,  be  considered  a  valid  or  l^al  vote?  If  it  can,  th«i 
the  very  object  of  the  statute,  which  is  that  it  shall  not  be  so 
obtained,  is  defeated.'' 

From  the  foregoing  it  will  be  noted  that  the  issues  are  nar- 
rowed down  to  two  propositions:  First,  were  the  electors  without 
their  fault  innocently  misled  or  mistaken  as  to  the  location  of  Jay, 
through  the  fault  of  its  committee,  and  voted  for  it  under  the 
mistaken  belief  that  it  was  in  fact  located  at  another  place;  and, 
second,  were  the  offers  pleaded  made  by  Jay  or  its  authorised 
committee  or  agents,  and  if  so,  were  they  made  with  tBe  intent 
and  for  the  piirpose  of  influencing  the  voters  to  vote  for  Jay,  and 
m  both  instances  did  these  matters  charged  have  the  effect  of 
changing  the  result  of  the  election?  Thus  causes  1  and  %  are 
eliminated.     Plaintiff  may,  however,  if  it  desires,  amend  as  to 
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them,  and  have  the  usual  time  to  reply  to  causes  3  and  4,  and  after 
the  issues  are  made,  the  parties  may  agree  upon  a  referee  and  sug- 
gest his  name  to  the  court.  If  agreement  thereon  cannot  be 
reached,  then  the  court  will  appoint,  and  the  evidence  may  be 
taken  by  him.  The  referee  so  selected  will  be  required  to  make 
his  report  include  both  findings  of  fact  and  conclusions  of  law. 
All  the  Justices  concur. 


Potts  v.  Polsom. 

No.   142.     Opinion   Filed   September   14,    1909, 

(104  Pac  S53.) 

ELECTIONS— Ballots— Indication  of  Choice  by  Voter.  Sec  4,  art.  1,  c. 
17,  p.  283,  Sess.  Laws  1905,  under  the  title  of  "Bleetlons."  pro- 
vided that  on  receivlngr  his  baUot.  "if  the  voter  shall  desire  to 
vote  for  all  the  candidates  of  one  political  party  or  group  of 
petitioners,  he  may  stamp  a  cross  in  the  circle  which  is  under 
the  device  and  in  the  column  above  the  candidates  of  the  party 
or  group  for  whom  he  desires  to  vote,  and  such  ba!Iot  when  so 
marked  shall  be  counted  as  a  straight  ticket  for  all  the  candi- 
dates in  the  column  under  said  circle."  A  v?ter  st<inii>i-^  a  rross 
in  the  circle  under  a  party  device,  and  then  stamped  a  cross 
in  the  square  immediatelv  to  the  left  of  all  the  names  in  the 
same  column  except  the  name  of  plaintiff.  Held,  that  by 
stamping  in  the  circle  under  the  party  device  the  voter  under 
the  law  voted  for  all  the  candidates  in  the  column  under  said 
circle,  and  that  the  extra  markings  were  without  effect 
Kane.  C.  J.,  and  Wiliams.  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Haskell  County;  Malcolm  E,  Rosser, 

Judge. 

Quo  warranto  by  T.  E.  Potts  against  Robert  Polsom.  Judg- 
ment for  defendant,  and  plaintiff  brings  error.  Reversed  and  re- 
manded, i 

Frederick  &  Mitchell,  for  plaintiff  in  error,  citing:  Session 
Laws  Okla.,  pp.  233,  234,  §  4;  Spurrier  v.  McLellan,  116  Iowa, 
4ei. 
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Holley  &  Brown  and  Clao'h  &  Crittenden,  for  defendant  in 
error,  citing:  Young  v.  Simpson  (Colo.)  42  Pac.  66;  Weidnochel 
t.  Hauk,  3  Pa.  Diet.  R.  123;  In  re  Election  of  Com.  Council  20ih 
Ward,  (Mart.  Sess.)  39  Pa.  Dist.  R.  120.    • 

Dunn,  J.  This  is  an  action  in  the  nature  of  quo  warranto, 
brought  by  the  plaintiff  in  error,  plaintiff  below,  against  the  de- 
fendant in  error,  defendant  below,  to  try  the  title  to  the  office  of 
constable  of  Taloka  township,  Haskell  county,  Okla,  At  the  gen- 
eral election  held  on  the  17th  day  of  September,  1907,  both  plain- 
tiff and  defendant  were  candidates  for  the  oflBce  of  constable  on 
the  Democratic  ticket.  The  judges  of  election  at  Garland  pre- 
cinct in  said  township  declared  a  tie  vote  between  them,  and  cer- 
tified their  finding  to  the  county  commissioners.  The  conunis- 
sioners  decided  the  matter  by  lot,  and  declared  the  defendant 
elected. 

It  is  admitted  by  counsel  that  this  ruling  would  be  correct, 
and  that  the  defendant  would  be  legally  entitled  to  the  oflBoe,  if  it 
were  not  for  the  fact  that  the  election  commissioners  counted  two 
ballots  for  the  defendant  which  the  plaintiff  insists  should  also 
have  been  counted  for  him.  The  ballots  are  made  a  part  of  the 
case-made,  and  are  in  the  usual  form,  but  the  plaintiff  insists 
that  they  were  not  properly  voted.  They  are  stamped  with  a  cross 
in  a  circle  under  the  party  device  and  also  each  candidate  on  the 
ticket  for  Congress,  district  judge,  state  senator,  representatives, 
etc.,  are  marked  with  a  cross  in  the  square  to  the  left  of  their 
names,  with  the  exception  of  the  office  of  constable,  where  the 
square  to  the  left  of  defendant's  name  is  marked  with  a  cross  and 
the  square  to  the  left  of  the  plaintiff's  name  left  blank.  The 
plaintiff  insists  that  because  the  voter  marked  the  ticket  with  a 
cross  in  the  circle  under  the  device  that  is  a  vote  for  every  can- 
didate on  the  ticket,  notwithstanding  he  also  marked  all  the  other 
candidates  in  the  manner  above  described,  except  himself.  The 
court  below  held  that  these  ballots  should  be  counted  for  the  de- 
fendant, and  not  counted  for  the  plaintiff.  Section  41  of  chapter 
33   (section  2946)  of  Wilson's  Revised  &  Annotated  Statutes  of 
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Oklahoma  of  1903,  under  the  title  ^'Elections/'  provided  that,  af- 
ter receiving  his  ballot,  the  voter  shall  enter  a  booth  and  indicate 
the  candidates  for  whom  he  desires  to  vote  by  stamping  in  the 
square  immediately  preceding  their  names,  and,  if  he  desires  to 
vote  for  all  the  candidates  of  one  political  party,  he  may  stamp 
in  the  square  surrounding  the  device  at  the  head  of  the  list,  and 
that  the  vote  shall  then  be  counted  for  all  the  candidates  under 
tliat  device,  unless  the  square  in  front  of  the  name  of  one  or  more 
candidates  under  another  device  shall  also  be  stamped,  in  which 
case  the  names  of  the  candidates  so  stamped  shall  be  counted,  and 
the  names  of  other  candidates  for  the  same  ofl&ce  under  the  other 
device  on  the  ballot  shall  not  be  counted.  This  section  of  the  stat- 
ute was  amended  by  section  4,  art.  1,  a  17,  p.  233,  Sess.  Laws 
1906,  in  which  it  was  provided: 

"The  voter  shall  then  and  without  leaving  the  room  go  into 
any  booth  which  may  be  unoccupied  and  indicate  the  candidates 
for  whom  he  desires  to  vote  by  stamping  a  cross  in  the  square  im- 
mediately to  the  left  of  their  names,  and  indicate  his  preference 
on  any  question,  or  constitutional  amendment  or  other  special 
matter,  by  stamping  in  the  square  immediately  to  the  left  of  and 
preceding  the  words  'yes'  and  *no'  under  such  question;  provided, 
however,  that  if  the  voter  shall  desire  to  vote  for  all  the  candi- 
dates of  one  political  party  or  group  of  petitioners,  he  may  stamp 
a  cross  in  the  circle  which  is  under  the  device  and  in  the  column 
above  the  candidates  of  the  party  or  group  for  whom  he  desires 
to  vote,  and  such  ballot  when  so  marked  shall  be  counted  as  a 
straight  ticket  for  all  the  candidates  in  the  column  under  said 
circle.'* 

And  section  9,  art.  1,  c.  17,  p.  240,  of  the  same  Laws,  pro- 
vides, under  instructions  of  how  to  vote,  that: 

"To  vote  a  straight  ticket,  stamp  in  the  circle  beneath  the  de- 
vice. To  vote  a  mixed  ticket,  stamp  in  the  square  to  the  left  of 
the  name  of  each  candidate  you  desire  to  vote  for.'* 

By  the  change  made  in  the  law  as  indicated  above,  it  appears 
to  us  that  it  was  the  intention  of  the  Legislature  to  make  the 
controlling  stamp  in  the  law  as  it  existed  at  the  time  of  the  elec- 
tion held  in  this  case  to  be  the  stamp  placed  at  the  head  of  the 
list  of  candidates,  and  to  provide  that,  where  a  mixed  ticket  was 
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to  be  voted,  it  wa§  necessary  in  order  to  accomplish  this  result, 
and  to  manifest  this  intention,  each  individual  candidate  to  be 
voted  for  should  be  stamped.  This  rule  does  not  appear  to  us  to 
have  been  manifested  in  the  law  under  which  were  decided  cases 
such  as  Young  v.  Simpson,  21  Colo.  460,  42  Pac.  666,  52  Am.  St. 
Rep.  264,  and  Howser  v.  Pepper,  8  N.  D.  484,  79  N.  W.  1018,  and 
perhaps  some  other  cases  which  appear  to  follow  that  rule.  It  will 
be  noted  that  the  language  of  the  act  is  mandatory,  and  that,  whai 
the  stamp  is  placed  in  the  circle  under  the  device,  such  ballot  shall 
be  counted  as  a  straight  ticket  for  all  the  candidates  under  the 
column  in  such  circle,  and  this  intention  it  appears  to  our  minds 
is  emphasized  by  the  language  of  the  instructions  noticed.  The 
question  of  the  effect  of  the  stamp  and  cross  opposite  the  names 
of  the  persons  voted  for  in  the  same  column,  over  which  a  stamp 
had  been  placed  in  the  device,  was  dealt  with  by  the  Supreme 
Court  of  the  Territory  of  Oklahoma  in  the  case  of  McClelland  v. 
Erwin,  16  Okla.  612,  86  Pac.  283.  In  the  discussion  of  this  ques- 
tion in  that  case.  Justice  Irwin,  who  wrote  the  opinion  for  the 
court,  said: 

"It  is  next  contended  by  counsel  for  plaintiff  in  error  that 
ballots  stamped  in  the  device,  and  then  stamped  in  the  square  op- 
posite the  names  of  the  persons  voted  for  on  the  same  ticket 
should  not  be  counted.  In  other  words,  it  is  claimed  that  where 
the  voter  puts  another  stamp  upon  the  ballot  which  is  unnecessary 
or  makes  more  stamps  than  is  necessary  upon  the  ballot  that  this 
constitutes  a  distinguishing  mark,  and  that  for  this  reason  the 
ballots  should  have  been  rejected.  We  do  not  think  this  is  the 
correct  rule.'* 

To  our  minds  it  seems  clear  that  under  this  statute  a  stamp 
in  the  circle  at  the  head  of  the  list  of  candidates  is  the  statutory 
method  provided  whereby  a  voter  may  manifest  his  intention  to 
vote  for  every  candidate  under  that  stamp.  If  this  is  true,  and, 
after  having  placed  the  stamp  there,  the  voter  has  succeeded  in 
voting  for  all  of  these  candidates,  then  the  placing  of  additional 
.stamps  in  front  of  the  different  names  on  that  same  lisl  would 
either  constitute  distinguishing  marks  or  be  without  any  effect 
whatsoever.    These  are  held  not  to  be  distinguishing  marks  in  the 
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McClelland  v.  Erwin  Case,  supra..  Henco  we  conclude  they  are 
without  effect.  Our  conclusion  herein  seems  to  be  supported  by 
the  case  of  Dickerman  v.  Oelsthrope,  19  Mont.  249,  47  Pac.  999 ; 
Spurrier  v.  McLennan,  115  Iowa,  461,  88  N.  W.  1062;  Whittam 
V.  Zahorik,  91  Iowa,  23,  59  N.  W.  57,  51  Am.  St.  Rep.  317;  Mc- 
Kittrick  V.  Pardee,  8  S.  D.  39,  65  N.  W.  23.  This  holding  neces- 
sarily results  in  the  reversal  of  the  judgment  of  the  lower  court. 

The  cause  is  accordingly  remanded,  and  action  is  directed  to 
be  taken  in  accordance  with  the  views  herein  expressed. 

Hayes  and  Turner,  J  J.,  concur;  Kane,  C.  J.,  and  Williams, 
J.,  dissent. 


'Bowman  et  al.  v.  Bilby. 

No.   141.     Opinion  iPiled   September   14.   1909. 

(104  Pac.  1078.) 

JUSTICES  OF  THE  PEACE— Jurisdiction— Forcible  Entry  and  De- 
tainer. Section  18,  art.  7,  Const,  which  provides  in  part  that 
**the  office  of  Justice  of  the  peace  is  hereby  created,  and  until 
otherwise,  provided  by  law,  courts  of  Justices  of  the  peace  shall 
have,  coextensive  with  the  county,  Jurisdiction  as  examining  and 
committing:  magistrates  in  all  felony  cases,  and  shall  have  Juris- 
diction, concurrent  with  the  county  court  in  civil  cases  where 
the  amount  involved  does  not  exceed  two  hundred  dollars,  exc  u- 
sive  of  interest  and  costs,  and  concurrent  Jurisdiction  with  the 
county  court  in  all  misdemeanor  cases  in  which  the  punishment 
does  not  exceed  a  fine  of  two  hundred  dollars  or  imprisonment  in 
the  county  Jail  for  not  exceeding  thirty  days,  or  both  such  fine 
and  Imprisonment,"  is  only  a  limitation  upon  the  Jurisdiction  of 
Justices  of  the  peace  "until  otherwise  provided  by  law,"  and  did 
not  prohibit  the  constitutional  convention  from  putting  in  force 
In  the  state  by  section  2  of  the  Schedule  the  laws  of  the  terri- 
tory of  Oklahoma  conferring  Jurisdiction  on  Justices  of  the  peace 
in  forcible  entry  and  detainer  cases. 

(Syllabus  by   the  Court) 

Error  from  Tulsa  County  Court;  N.  J.  Ovbser,  Judge. 
Unlawful  detainer   in   a   justice's   court   by   John    S.    Bilby 
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against  Guy  Bowman  and  others.  There  was  a  judgment  for 
plaintiff,  and  defendants  appealed  to  the  county  court,  where 
judgment  was  again  rendered  for  plaintiff,  and  defendants  bring 
ewror.     Affirmed. 

Roach  &  Bradley,  for  plaintiffs  in  error. 
Carroll  &  Walker  and  West,  Mellette  &  Jones,  for  defendant 
in  error. 

Kane,  C.  J.  This  is  an  action  in  forcible  entry  and  unlaw- 
ful detainer,  filed  before  6.  M.  Litson,  a  justice  of  the  peace  for 
Ihilsa  county;  the  defendant  in  error  being  plaintiff  below,  and 
the  plaintiffs  in  error  defendants.  The  defendants  demurred  to 
the  complaint  on  the  ground  that  the  justice  of  the  peace  was 
without  jurisdiction  of  the  subject-matter  of  the  action.  The 
justice  overruled  the  demurrer,  and,  the  defendants  declining  to 
answer,  an  appeal  was  taken  from  this  ruling  on  the  demurrer  to 
the  county  court.  The  county  court  also  overruled  the  demurrer, 
and  the  defendants,  again  declining  to  answer,  have  appealed  to 
this  court  to  have  the  judgment  of  the  county  court  reviewed. 

Counsel  for  plaintiffs  in  error  insists  that  the  county  court 
erred  in  holding  that  a  justice  of  the  peace  had  jurisdiction  ovei 
the  action  of  forcible  entry  and  unlawful  detainer.  They  argae 
that  the  Constitution  of  the  state  confines  the  jurisdiction  of  jus- 
tices of  the  peace  to  the  following  cases:  il\  As  examining  and 
committing  .magistrates  in  all  felony  cases;  (2)  in  all  misde-- 
meanor  cases  in  which  the  punishment  does  not  exceed  a  fine  of 
$200  or  imprisonment  for  30  days,  or  both  such  fine  and  impris- 
onment; (3)  civil  cases  where  the  amount  involved  does  not  ex- 
ceed $200.     Section  18,  art.  7,  Const.,  provides: 

"The  office  of  justice  of  the  peace  is  hereby  created,  and, 
until  otherwise  provided  by  law,  courts  of  justices  of  tin-  peace 
shall  have,  coextensiv^e  with  tlic  county,  jurisdiction  a«  examining 
and  committing  magistrates  in  all  felony  ca<es,  and  shall  have 
jurisdiction,  concurrent  with  the  county  court,  in  civil  cases  where 
the  amount  involved  does  not  excteeJ  two  hundi'ed  dollars,  exclu- 
sive of  interest  and  costs,  and  concurrent  jurisdiction  with  the 
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county  court  ir  all  misdemean^jr  nases  iii  which  tJie  punishment 
'does  not  exceed  a  fine  of  two  Iiun«lrcil  do]!:ir.s  or  imprisonment  in 
the  county  jail  jor  rot  exceeliug  thirfy  day??,  or  both  such  fine 
and  imprisonment.     *     *     *** 

It  will  h<5  noticed  by  tho  foi*e;^)in:j  excerpt  that  it  was  not  in- 
tended to  place  a  hard  and  fast  limitation  upon  the  jurisdiction 
of  justices  of  the  peace,  but  such  limitation  was  only  to  continue 
"until  otherwise  provided  by  law."  Section  21  of  the  enabling  act 
(Act  June  16,  1906,  c.  3335,  34  Stat.  277)  provides,  in  part  that: 

*'The  officers  of  the  state  government  formed  in  pursuance  of 
said  Constitution,  as  provided  by  said  constitutional  convention, 
shall  proceed  to  exercise  all  the  functions  of  such  state  officers; 
and  all  laws  in  force  in  the  territory  of  Oklahoma  at  the  time  of 
the  admission  of  said  state  into  the  Union  shall  be  in  force 
throughout  said  state  except  as  modified  or  changed  by  this  act  or 
by  the  Constitution  of  the  state  and  the  laws  of  the  United  States 
not  locally  inapplicable  shall  have  the  same  force  and  effect  with- 
in said  state  as  elsewhere  within  the  United  States." 

The  constitutional  convention  by  ordinance  irrevocable  ac- 
cepted the  terms  of  the  enabling  act,  and  by  the  Schedule  gave 
effect  to  the  foregoing  provision.  The  preamble  to  the  Schedule 
reads : 

"In  order  that  no  inconvenience  may  arise  by  reason  of  a 
change  from  the  forms  of  government  now  existing  in  the  Indian 
Territory  and  in  the  territory  of  Oklahoma,  it  is  hereby  declared 
as  follows:" 

Section  2  of  the  Schedule,  following  the  preamble,  provides 
that: 

"All  laws  in  force  in  the  territory  of  Oklahoma  at  the  time 
of  the  admission  of  the  state  into  the  Union,  which  are  not  repug- 
nant to  this  Constitution,  and  which  are  not  locally  inapplicable, 
shall  be  extended  to  and  remain  in  force  in  the  state  of  Oklahoma 
until  they  expire  by  their  own  limitation  or  are  altered  or  repealed 
by  law." 

It  is  clear  that  the  state  adopted  the  territorial  law  for  the 
reason  stated  in  the  preamble  to  the  Schedule;  that  is,  in  order 
that  "no  inconvenience  may  arise  by  reason  of  a  change  from  the 

Vol.  24—47 
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forms  of  government  now  existing  in  the  Indian  Territory  and  in 
the  territory  of  Oklahoma/^  Section  5086,  Wilson's  Eev.  &  Ann. 
St.  1903,  which  was  in  force  in  the  territory  of  Oklahoma  at  the 
time  of  the  adoption  of  the  Constitution,  provides  that: 

"Any  justice,  within  his  proper  county,  shall  have  power  to 
inquire,  in  the  manner  hereinafter  directed,  as  well  against  those 
who  make  unlawful  and  forcible  entry  into  lands  and  tenements, 
and  detain  the  same,  as  against  those  who,  having  a  lawful  and 
peaceable  entry  into  land  or  tenements,  unlawfully  and  by  force 
hold  the  same;  and  if  it  be  found,  upon  such  inquiry,  that  an  un- 
lawful and  forcible  entry  has  been  made,  and  that  the  same  lands 
and  tenements  are  held  by  force,  or  that  the  same,  after  a  lawful 
entry,  are  held  unlawfully,  then  said  justice  shall  cause  the  party 
complaining  to  have  restitution  thereof.'* 

Section  6087,  Wilson's  Eev.  &  Ann.  St.  1903,  prescribes  the 
class  of  cases  this  remedy  may  be  applicable  to.  It  reads  as  fol- 
lows : 

"Proceedings  under  this  article  may  be  had  in  all  cases 
against  tenants  holding  over  their  terms;  in  sales  of  real  estate 
on  executions,  orders,  or  other  judicial  process,  when  the  judg- 
ment debtor  was  in  possession  at  the  time  of  the  rendition  of  the 
judgment  or  decree,  by  virtue  of  which  such  sale  was  made;  in 
sales  by  executors,  administrators,  guardians,  and  on  partition, 
where  any  of  the  parties  to  the  partition  were  in  possession  at  the 
commencement  of  the  suit,  after  such  sales,  so  made,  on  execu- 
tion, or  otherwise,  shall  have  been  examined  by  the  proper  court, 
and  the  same,  by  said  court,  adjudged  legal;  and  in  cases  where 
the  defendant  is  a  settler  or  occupier  of  lands  and  tenements, 
without  color  of  title,  and  to  which  the  complainant  has  the  right 
of  possession.  This  section  is  not  to  be  construed  as  limiting  the 
the  provisions  of  the  first  preceding  section." 

It  was  evidently  the  intention  of  the  framers  of  the  Consti- 
tution to  leave  the  question  of  the  jurisdiction  of  justices  of  the 
peace  open  to  be  fixed  by  Vae  proper  legislative  authority,  and  in 
the  meantime,  to  avoid  inconvenience,  to  adopt  by  the  schedule 
the  old  Oklahoma  Territor}*  statutes  on  the  subject.  The  enact- 
ment of  section  2  of  the  Schedule  had  precisely  the  same  effect  as 
if  the  legislative  assembly  had  convened  immediately  after  state- 
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hood  and  passed  a  statute  on  the  subject  of  forcible  entry  and  de- 
tainer, the  same  in  purport  as  that  in  force  in  Oklahoma  Terri- 
tory when  statehood  became  a  fact.  If  the  Legislature  could  pass 
such  a  law,  and  there  seems  to  be  no  room  for  doubt  upon  this 
proposition,  the  constitutional  convention  could  also  do  so  by 
adopting  the  law  upon  the  subject  from  the  territory  of  Oklahoma 
in  conformity  with  the  enabling  act.  This,  to  our  mind,  is  what 
it  did;  and  it  was  done  in  order  that  no  inconvenience  may  arise 
by  reason  of  the  change  from  the  territorial  form  of  government 
to  statehood.  We  know  of  no  greater  inconvenience  that  could 
have  been  caused  by  the  change  than  the  destruction  of  an  eflBca- 
cious  method  of  having  real  property  forcibly  and  tortiously  taken 
speedily  retaken  from  the  trespasser  and  restored  to  him  whose 
possession  was  thus  forcibly  and  unlawfully  interrupted.  We  be- 
lieve the  constitutional  convention  had  the  power  to,  and  did  by 
the  adoption  of  section  2  of  the  Schedule,  confer  jurisdiction  on 
justices  of  the  peace  in  forcible  entry  and  detainer  cases  by  put- 
ting in  force  in  the  state  the  laws  in  relation  to.  that  subject  that 
were  in  force  in  the  territory  of  Oklahoma  at  the  time  the  Con- 
stitution was  adopted. 

The  judgment  of  the  court  below  is  affirmed. 

All  the  Justices  concur. 
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Weptern^  Union  Telegraph  Co.  v.  Coyle. 

No.  2115,     Opinion  Filed  September  14,  1909. 
(104  Pac.  367.) 

1.  EVIDENCE — Opinions — Qualifications — Means      of        Knowlsdgs, 

Whenever  it  is  desired  to  have  the  opinion  of  a  witness  on  the 
subject  of  va'ue,  it  is  always  necessary,  whether  the  witness  is 
offered  as  an  expert  or  not.  to  lay  some  foundation  for  the  intro- 
duction of  his  opinion,  by  showing  that  he  has  had  the  means  to 
form  an  intelllsrent  opinion,  derived  from  an  adequate  knowledge 
of  the  nature  and  kind  of  property  in  controversy,  and  of  its 
value. 

2.  STATUTES— Strict  Construction  —  Penal  Statutes.  Wilson's 
Rev.  &  Ann.  St.  1903,  section  729,  provides  that  "EJvery  person 
whose  message  is  refused  or  postponed,  contrary  to  the  provis- 
ions of  this  chapter,  is  entitled  to  recover  from  the  carrier  his 
actual  damages,  and  fifty  dollars  in  addition  thereto."  The  stat- 
ute as  to  the  |50  recoverable  in  addition  to  the  actual  damages, 
being  penal   in  its  nature,  must  be  strictly  construed. 

3.  TELEGRAPHS  AND  TELEPHONES— Damages— Persons  En- 
titled to.  By  "every  person  whose  message  is  refused*'  means  the 
sender  of  the  message;  that  is,  the  person  whose  name  is  signed 
thereto. 

Kane,  C.  J.,  dissenting. 

(Syllabus  bv  the  Court) 
Error  from  Probate  Covrt,  Greer  County;  Jarrett  Todd,  Judge. 

Action  by  John  Arthur  Coyle  against  the  Western  Union 
Telegraph  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Beversed  and  remanded. 

George  H.  Fearons  and  Shartel,  Keaton  &  ^ells,  for  ;)laintiff 
in  error,  citing:  *  Butner  v.  Telegraph  Co.,  2  Okla.  247;  W.  U. 
Telegraph  Co,  v.  Mossier.  95  Ind.  29;  Langley  v.  Telegraph  Co. 
(Ga.)  16  S.  E.  291;  Kester  v.  W.  U.  Tel.  Co.,  8  Ohio  Cir.  Ct.  R. 
236;  W.  U.  Tel  Co.  v.  Kinney  (Ind.)  7  N.  E.  191;  W.  U.  Tel. 
Co.  V.  Brown  (Ind.)  8  N".  E.  171;  Hadley  v.  Telegraph  Co.  (Ind.) 
15  N.  E.  845. 

Andrew  M.  Stewart  and  Thomas  M.  Robinson,  for  defendant 
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in  error,  citing:    Dodd  v.  Telegraph  Co.,  112  Qa.  685;  Thum  v. 
Telegraph  Co.,  15  Cal.  473. 

TaRNEB,  J.  This  is  a  proceeding  in  error  from  an  action 
brought  by  John  Arthur  Coyle,  defendant  in  error,  plaintiff  be- 
low, in  the  probate  court  of  Greer  county  against  the  Western 
Union  Telegraph  Company,  plaintiff  in  error,  defendant  below,  to 
recover  $200  actual  damages  and  $50  penalty,  under  Wilson's 
Kev.  &  Ann.  St.  1903,  §  729,  which  is  as  follows : 

"Every  person  whose  message  is  refused  or  postponed,  con- 
trary to  the  provisions  of  this  chapter,  is  entitled  to  recover  from 
the  carrier  his  actual  damages,  and  fifty  dollars  in  addition  there- 
to.'^ 

The  petition  substantially  states  that  on  December  23^  1905, 
plaintiff  by  J.  B.  Lenertz,  his  authorized  agent,  delivered  to  de- 
fendant for  transmission  a  message  which  read  as  follows: 

"Granite,  Oklahoma,  Dec.  23,  1905.  To  George  Austin,  care 
of  Austin  Drilling  Co.  Paola,  Kans.  Will  accept  offer  of  Shay, 
F.  0.  B.  Granite.  Ship  at  once.  This  is  a  new  line.  Am  on  deal. 
Wire  answer.    J.  B.  Lenertz," 

That  defendant  accepted  said  message  and  agreed  to  trans- 
mit it  and  deliver  it  without  unnecessary  delay;  that  defendant 
failed  to  transmit  said  message.  That  the  same  accepted  a  propo- 
sition which  had  been  made  by  said  Austin  to  purchase  a  well- 
drilling  cable.  That  by  reason  of  the  failure  to  transmit  said 
message  plaintiff  was  actually  damaged  in  the  sum  of  $200,  for 
which  he  prayed  judgment,  together  with  the  statutory  penalty  of 
$50,  for  postponing  the  message*.  After  answer,  in  effect  a  gen- 
eral denial,  the  cause  was  tried  to  the  court,  and  judgment  ren- 
dered in  favor  of  plaintiff  for  $131.25,  actual  damages,  and  $50, 
the  statutory  penalty.  As  error  defendant  contends  that  the 
judgment  is  not  supported  by  sufficient  evidence,  and  is  contrary 
to  law,  in  that  (1)  there  was  no  competent  evidence  introduced  as 
to  the  actual  damage  sustained;  and  (2)  that  plaintiff,  not  l>eing 
the  sender  of  the  message,  cannot  recover  the  statutory  penalty. 

Besolving  all  controverted  facts  in  favor  of  plaintiff,  the  evi- 
dence discloses  that  the  message  was  deliveVed  to  defendant  for 
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transmiBsion,  who  failed  to  do  so;  that  J.  B.  Lenertz,  who  deliv- 
ered it,  and  whose  name  is  subscribed  to  the  message,  was  the 
agent  of  plaintiff;  that  one  Shay  was  the  agent  of  Austin,  the 
addressee;  that  said  Austin  negotiated  personally  and  through 
said  Shay  with  said  Lenertz  for  the  purchase  of  a  certain  cable, 
the  property  of  plaintiff,  which  said  Lenertz  was  authorized  to 
sell ;  that  said  Austin  told  Shay  that  he  (Austin)  would  purchase 
the  cable  at  a  certain  prite,  viz.,  10  cents  per  pound  f.  o.  b.  Osce- 
ola, Mo. ;  that  the  message  was  for  the  purpose  of  notifying  Aus- 
tin that  his  said  offer  would  be  accepted  f.  o.  b.  Granite;  that  saiSl 
Austin  was  engaged  in  the  well-drilling  business,  and  waited  for 
some  time  to  hear  from  Lenertz  regarding  his  offer,  and,  not  hear- 
ing from  him,  purchased  another  cable.  Over  the  objection  of 
defendant  said  Austin  was  permitted  to  testify  that  if  he  had  re- 
ceived the  message  in  due  time,  he  would  have  bought  the  cable 
on  the  terms  proposed  in  said  message.  Conceding  that  on  the 
facts  as  stated  the  minds  of  the  parties  would  have  met  but  for 
defendant's  failure  to  send  the  message,  and  that  plaintiff  was 
entitled  to  recover  actual  damages,  the  measure  of  such  would  be 
the  difference  between  the  price  that  would  have  been  realized 
had  the  sale  not  been  prevented  and  the  price  which  the  plaintiff, 
in  the  exercise  of  reasonable  diligence,  would  thereafter  be  able  to 
obtain  for  the  cable,  together  with  expenses  necessarily  incurred 
in  consequence  of  the  failure.  27  Am.  &  Eng.  Enc.  of  Law,  1066; 
Western  Union  Tel  Co.  v.  James,  90  Qa.  254,  16  S.  E.  83 ;  Evcms 
et  al.  V.  Western  Union  Tel  Co.,  102  Iowa,  219,  71  N.  W.  219; 
Western  Union  Tel  Co.  v,  Nye,  etc.,  Co.,  70  Neb.  251,  97  N.  W. 
305,  63  L.  E.  A.  803 ;  Brook  et  al  v.  Western  Union  Tel  Co.,  26 
Utah,  147,  72  Pac.  499;  Western  Union  Tel  Co.  v.  Collins,  45 
Kan.  88,  25  Pac.  187,  10  L.  E.  A.  515. 

After  the  sale  was  prevented,  the  cable  remained  the  property 
of  plaintiff,  and  in  his  possession,  and  suffered  no  deterioration  in 
value,  so  far  as  the  evidence  discloses.  On  the  subject  of  plaintiff's 
actual  damage  on  account  of  the  loss  of  sale  Lenertz  testified,  in 
substance,  that  plaintiff  made  unsuccessful  efforts  to  sell  the  cable 
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at  Granite,  and  was  unable  to  do  so ;  that  in  his  judgment  the  cable 
was  worth  per  pound  the  amount  for  which  he  agreed  to  sell  it  to 
Austin,  and  when  asked  '*What  is  it  worth  to  Mr.  Coyle  now,**  an- 
swered, "I  think  it  is  worth  as  much  to  him  as  I  was  oflfered.*'  To 
show  the  actual  difference  between  the  offer  made  by  Austin  and 
the  actual  market  value  of  the  cable  after  the  loss  of  the  sale. 
Gentry  testified,  in  substance,  thai  he  was  engaged  in  the  hard- 
ware business,  and  handled  rope ;  that  he  had  never  bought  any  of 
these  cable  ropes,  but  supposed  they  sold  for  the  same ;  that  he  had 
never  seen  the  cable  in  question,  and  did  not  know  whether  second- 
handed  stuff  of  the  kind  described  would  have  a  market  value  or 
not;  that  he  had  never  handled  rope  of  that  size.  He  then,  without 
having  seen  the  cable  or  having  it  described  to  him  more  particu- 
larly than  by  the  testimony  of  Lenertz,  which  was,  in  substance, 
that  it  had  been  bought  for  a  2V2-inch  line  3  years  before,  had 
been  used  for  3  days,  and  would  weigh  2,000  poimds,  was  permitted 
to  testify,  over  objection,  that  in  his  opinion  the  market  value  of 
the  rope  was  aboyt  25  per  cent,  of  its  original  value.  For  the 
reason  that  no  foundation  was  laid  to  support  the  introduction  of 
such  evidence  there  was  no  competent  evidence  introduced  as  to 
the  actual  damage  sustained  by  plaintiff,  and  for  thai;  reason  the 
first  assignment  of  error  is  good,  and  the  finding  of  $131.25  actual 
damages  unsustained  by  the  evidence. 

^^Whenever  it  is  desired  to  have  the  opinion  of  a  witness  on 
the  subject  of  value,  it  is  always  necessary,  whether  the  witness  is 
offered  as  an  expert  or  not,  to  lay  some  foundation  for  the  introduc- 
tion of  his  opinion,  by  showing  that  he  has  had  the  means  to  form 
an  intelligent  opinion,  ^derived  from  an  adequate  knowledge  of  the 
nature,  and  kind  of  property  in  controversy,  and  of  its  value.' 
TVliere  a  witness  is  produced  to  testify,  in  the  character  of  an  ex- 
pert, as  to  the  value  of  property,  it  should  appear  that  he  has  some 
special  skill  or  experience  or  peculiar  knowledge  of  the  value  of 
the  class  of  property  about  which  it  is  proposed  to  question  him.* 
Rogers  on  Expert  Testimony  (2d  Ed.)  §  152,  p.  356.** 

It  is  next  contended  that  plaintiff,  not  being  the  sender  of  the 
message,  cannot  recover  the  statutory  penalty.    The  statute  reads : 
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^^Every  person  whose  message  is  refused  or  postponed  contrary 
to  the  provisions  of  this  chapter/^  etc.  Passing  all  questions  of 
pleading,  and  conceding  the  postponement  of  the  message  contrary 
to  the  provisions  of  the  chapter  referred  to,  the  question  for  us  to 
determine  is.  Whose  message  was  this?  Was  it  the  message  of 
Lenertz,  whose  name  is  signed  thereto,  and  who  appears  upon  its 
face  to  be  its  sender,  or  was  it  the  message  of  plaintifif,  his  undis- 
closed principal,  for  whom  he  was  attempting  to  make  the  sale? 
If  that  of  the  former,  within  the  intent  and  meaning  of  the  statute, 
plaintiff  cannot  maintain  this  suit  to  recover  said  penalty,  and  the 
judgment  of  the  trial  court  is  contrary  to  law.  In  Kirby  v.  West- 
ern Union  Tel.  Co.,  4  S.  D.  463,  57  N.  W.  202,  speaking  of  said 
$50,  the  court  said  : 

"For  what  can  this  sum  be  recovered  ?  Clearly  for  a  failure  to 
perform  the  duty  imposed  by  the  statute.  It  is  not  to  compensate 
the  party,  as  that  is  provided  for  by  the  recovery  of  his  actual 
damages.  In  our  opinion,  therefore,  the  sum  of  $50  specified  in 
the  statute  must  be  regarded  as  a  penalty  imposed  upon  the  carrier 
for  failure  to  comply  with  the  provisions  of  the*  statute.  ♦  ♦  ♦ 
The  statute,  being  penal  in  its  character,  must  be  strictly  construed. 
Shaw  V.  Tobias,  3  N.  Y.  188;  Oole  v.  Smith,  4  Johns.  (N.  T.) 
193;  Bigelow  v.  Johnson,  13  Johns.  (N.  Y.)  428;  Avstin  v.  Good- 
rich, 49  N.  Y.  266;  Ferrett  v.  Atwell.  1  Blatchf.  151,  Fed.  Cas. 
Xo.  4,747;  Brown  v,  Harmon,  21  Barb.  (N.  Y.)  508;  Suth.  St. 
Const,  c.  12.'' 

Speaking  of  a  similar  statute  (section  4176,  Rev.  St.  1881), 
providing  for  the  recovery  of  a  penalty  of  $100  'T)y  the  person 
whose  dispatch  is  neglected  or  postponed,'*  the  court  in  Wesiem 
Union  Tel,  Co,  v.  Mossier,  95  Ind.  29,  said: 

^'A  statute  so  highly  penal  must  be  construed  strictly.  The 
party  claiming  under  it  must  bring  himself  clearly  within  the 
letter  and  spirit  of  the  act.  *  *  *  A  court  cannot  create  a 
penalty  by  construction,  but  must  avoid  it  by  construction,  unless 
it  is  brought  within  the  letter  and  the  necessary  meaning  of  the 
act  creating  it.'' 

Strictly  construing  this  statute  in  our  effort  to  determine  this 
question,  it  would  appear  that  by  "person  whose  message"  means 
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the  sender  of  the  message;  that  the  sender  is  the  person  whose 
name  is  subscribed  to  the  message,  the  patron  for  whom  the  com- 
pany directly  undertakes  to  send  the  message. 

In  Hadley  v.  West  Union  Tel.  Co.,  115  Ind.  191,  15  N.  E. 
845,  the  court  in  commenting  upon  said  act  of  1852  (section  4176. 
Rev.  St.  1881),  which  provides  that  telegraph  companies  engaged 
in  telegraphing  for  the  public  should  during  oflBce  hours  receive 
dispatches  and  on  payment  or  tender  of  the  usual  charge,  ^*trans- 
mit  the  same  with  impartiality,  and  good  faith,  and  in  the  order 
of  time  in  which  they  are  [were]  received,  under  penalty,  in  case 
of  failure  to  transmit,  or  if  postponed  out  of  such  order,  of  one 
hundred  dollars  to  be  recovered  by  the  person  whose  dispatch  is 
[was]  neglected  or  postponed,"  said : 

"So  far  as  we  are  at  present  advised,  this  court  has  uniformly 
ruled  that  it  was  only  the  sender  of  a  telegraphic  dispatch  who 
could  recover  the  fixed  penalty  prescribed  by  section  4176,  supra, 
for  a  violation  of  its  provisions,  and,  in  argument,  the  correctness 
of  these  rulings  is  conceded.  See  West.  Union  Tel.  Co.  v.  Brown, 
supra?^ — 
and,  in  speaking  of  a  subsequent  kindred  act,  stated: 

"The  primary  object  of  the  first  section  of  the  act  in  question 
evidently  was  to  protect  the  interests  of  the  patrons  of  telegraph 
companies  by  preventing,  so  far  as  is  reasonable,  any  discrimina- 
tion between  them.  It  is  only  those  who  give  business  to,  and 
send  dispatches  over  the  wires  of,  a  telegraph  company  that  can 
rightly  be  called  its  patrons,  within  the  meaning  of  the  statute. 
In  this  view  it  is  only  those  entitled  to  be  considered  as  the  patrons 
of  such  a  company  who  are  authorized  to  enforce  the  statutory 
penalty  when  it  has  been  incurred.'* 

Western  Union  Tel.  Co.  v.  Brown,  108  Ind.  538,  8  N.  E.  171, 
was  a  suit  to  recover  the  statutory  penalty  in  section  4176,  supra. 
The  special  finding  of  facts  were  to  the  effect  that  on  December  2, 
1883,  the  plaintiff,  Alonzo  F.  Brown,  delivered  to  the  agent  of  de- 
fendant at  its  office  in  Terre  Haute  for  transmission  to  Craws- 
f ordsville  the  following  message : 

"December  2,  1883.  To  T.  D.  Brown,  Crawfordsville :  Please 
tell  Dr.  Brown  of  Alamo  immediately  that  Duck  is  dead, — died 
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at  ten  this  morning.  Be  home  3d,  on  morning  train.  Have  Frank 
Snyder  at  the  Logansport  depot  with  hearse  and  one  cab  for 
Alamo.    L.  F.  Brown.'^ 

There  was  no  finding  that  said  Alonzo  F.  Brown  was  the 
sender  of  the  dispatch.  The  court  reversed  the  judgment  of  the 
trial  court  in  his  favor,  and  in  passing  said : 

"It  is  found  that  he  delivered  the  dispatch  to  the  company 
and  paid  for  the  transmission,  but  that  is  not  a  finding  thnt  the 
dispatch  was  from  him  to  T.  D.  Brown.  He  may  have  delivered 
the  dispatch  to  the  company,  and  paid  for  its  transmission  with 
his  own  m®ney,  and  yet  not  be  the  sender  of  it  in  the  sense  of  the 
statute.  West.  Union  Teh  Co,  v.  Kinney,  106  Ind.  468,  7  X.  R 
191.  The  dispatch  set  out  as  a  part  of  the  special  finding  is  signed 
"L.  F.  Brown/  and  there  is  no  finding  that  the  signature  is  that  of 
appellee,  Alonzo  F.  Brown.^^ 

In  Kester  v.  Western  Union  Tel,  Co,,  8  Ohio  Cir.  Ct.  R  236, 
suit  was  brought  to  recover  the  statutory  penalty  pursuant  to  sec- 
tions 3462  and  3463  of  the  Eevised  Statutes  of  Ohio.  The  former 
section  provided  that  it  might  be  recovered  "in  the  name  and  for 
the  benefit  of  the  person.  *  ♦  ♦  sending  or  forwarding,  or 
desiring  to  send  or  forward,  the  dispatch.*'  The  facts  were  that 
the  Pennsylvania  Company  owned  and  operated  a  line  of  telegraph 
from  Bloomville,  Ohio,  to  Mansfield,  Ohio.  That  the  Western 
Union  Telegraph  Company  owned  and  operated  a  line  from  MaD«- 
field,  Ohio,  to  Holgate,  Ohio.  That  on  January  4,  1892,  "J.  F. 
Kester,  who  was  the  son  of  the  plaintiff,  for  and  on  her  liehalf  and 
as  her  agent,*'  presented  to  the  former  company,  at  its  office  in 
Bloomville,  for  transmission  to  Holgate,  Ohio,  the  following  mes- 
sage: "Jan.  4,  1892.  H.  J.  Kester,  Holgate,  Ohio.  Father  dead. 
Send  word  to  Brinkman.  Funeral  Wednesday.  11  a.  m.  J.  F. 
Kester.*'  That  he  paid  all  charges  thereon.  That  the  former  com- 
pany delivered  said  message  at  Mansfield  to  the  defendant  com- 
pany which  said  company  duly  received  for  transmission  to  Hol- 
gate, but  did  not  transmit  on  account  of  the  carelessness  of  said 
defendant.    On  appeal  from  a  judgment  sustaining  a  demurrer  to 
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the  petition,  reciting  the  facts  substantially  as  stated,  said  court 
sustained  the  ruling  of  the  lower  court,  and  in  passing  said : 

^'The  Pennsylvania  Company  received  and  accepted  the  dis- 
patch from  the  sender,  J.  F.  Kester,  whose  name  is  attached  to  the 
dispatch.     ♦     ♦     ♦     The  plaintiff,  Seville  Kester,  is  not  the  sender 
of  the  dispatch,  for  her  name  is  not  attached  thereto*' — 
and  affirmed  the  judgment. 

The  cause  is  reversed  and  remanded  for  a  new  trial. 

Dunn,  Hayes  and  Williams,  JJ.,  concur ;  Kane,  C.  J.,  dissents. 


Patterson  et  al,  v.  MissotrRi,  K.  &  T.  Ry.  Co. 

No.  2150.     Opinion  Filed  September  14.  1909. 

(104  Pac.  31.) 

1*  CARRIERS— Carriage  of  Live  Stock — Notice  of  Loss.  Hogrs 
that  died  in  the  car,  and  are  removed  therefrom  in  transit  hy 
the  employees  of  the  railway  company,  are  not  within  a  clause 
of  the  contract  of  shipment  requiring  the  shipper,  as  a 
condition  precedent  to  his  right  to  recover  any  damages  for  any 
loss  or  injury  to  said  stoclc  resulting  from  the  carrier's  negli- 
gence, to  give  notice  in  writing  to  the  conductor  in  charge  of 
the  train  or  to  the  nearest  station  or  freight  agent  of  the  carrier 
on  whose  line  the  injuries  occur  before  said  car  leaves  that  car- 
rier's line,  or  before  the  live  stock  are  mingled  with  other  live 
stock  or  removed  from  pens  at  destination. 

2.  PLEADING — Appeal  and  Error — Issues,  Proof  and  Variance- 
Waiver.  If  proof  is  offered  of  an  issue  or  of  a  single  fact  differ- 
ent from  that,  stated  in  the  pleadings,  but  not  amounting  to  a 
failure  of  proof,  and  no  objection  is  made  by  the  adverse  party, 
it  is  of  no  conseauence.  The  objection  Is  not  available  in  the 
reviewing  court     It  is  too  late  then. 

3.  PLEADING — Variance — Materiality.  No  variance  between  the 
allegations  in  a  pleading  and  the  proof  is  to  be  deemed  material, 
unless  it  has  actually  misled  the  adverse  party,  to  his  prejudice, 
in  maintaining  his  action  or  defense  upon  the  merits. 

4.  CARRIERS— Injury  to  Freight — Exemption  from  Liability — Bur- 
den of  Proof.  If  the  carrier  seeks  to  escape  liabilitv  on  the 
ground  that  the  loss  of  or  injury  to  the  goods  is  one  excepted 
'by  a  valid  special  contract,  he  has  the  burden  of  provirg,  not  only 
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the  making  of  such  special  contract,  but  also  that  the  loss  or  in- 
jury for  which  the  action  is  brougrht  falls  within  a  specified  ex- 
ception contained  in  such  special  contract. 

5.  NEGLIGENCE — Questions  for  Jury— Contributory  Negligence. 
Nesrllgrence  and  contributory  negrligrence  are  usually  questions  for 
the  Jury.  It  is  only  where  the  facts  are  such  that  all  reasonable 
men  must  draw  the  same  conclusion  from  them  that  the  ques- 
tion of  negrligrence  is  ever  considered  as  one  of  law  for  the  court 

6.  CARRIERS— Carriage  of  Live  Stock — Care  of.  If  the  shipper 
specially  a^rrees.  sus  a  part  of  the  contract  of  transportation,  that 
he  or  his  agents  will  care  for  the  animals  and  attend  to  feeding 
and  watering  them,  the  carrier  is  thereby  relieved  from  liability 
so  far  as  opportunity  of  caring  for,  feeding,  and  watering  the 
animals  is  afforded  him.  And,  if  dama^res  result  from  the  failure 
of  the  shipper  under  such  circumstances  to  have  the  animab 
cared  for,  he  cannot  hold  the  carrier  responsible.  Neverthe  ess, 
if  the  carrier  is  aware  that  no  one  is  accompanying  the  animala 
to  care  for  them,  his  duty  to  give  them  proper  attention  is  the 
same  as  though  no  contract  for  care  by  the  shipper  has  been 
made. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Pawnee  County;  Bayard  2\  Hdner, 

Judge, 

Action  by  J.  W.  Patterson  and  another  against  the  Missouri, 
Kansas  &  Texas  Railway  Company.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Eeversed  and  remanded. 

Poe,  Biddison,  Campbell  d-  Eagleton,  for  plaintiffs  in  error.— 
Citing:  Potter  v.  Express  Co.,  4  S.  C.  135;  Railway  Co.  v.  Bail 
(Tex.)  16  S.  W.  441;  Railway  Co.  v.  Ayers  (Ark.)  38  S.  W.  513; 
Centrai  R.  R.  ^  Banking  Co.  v.  Pickett  (Ga.)  13  S.  E.  760;  RaH- 
way  Co.  V.  Koch,  66  Pae.  538;  Railway  Co.  v.  Fry  (Kim.)  87  Pac 
754;  Wheeler  v.  Oceanic,  etc.,  Co.,  125  N.  Y.  166. 

Clifford  L.  Jackson,  John  E.  DuMars  and  Horace  Speed,  for 
defendant  in  error. — Citing:  Shantz  v.  Oakman,  163  N.  Y.  155; 
Mann  v.  Burchard,  40  Vt.  326;  Hutchinson,  Carriers  (3d  Ed.) 
sees.  1334-9,  177  et  seq.;  1  Chitty,  Pleadings  309;  Camp  r. 
Hartford  Co.,  43  Conn,  333;  Angell  on  Carriers,  sees.  440-445; 
Railway  Co.  v.  Daggett,  87  Tex.  322;  Mo.  Pac.  Ry.  Co.  v.  T.  dt  P. 
Ry.  Co.,  41  Fed.  913;  Railway  Co.  v.  James  (Qa.)  46  S.  E.  223; 
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New  Jersey  Co,  v.  Bank,  6  How.  384 ;  4  Elliott  on  Railroads,  sec. 
1549. 

Kane,  C.  J.  This  was  an  action  for  damages,  commenced  by 
the  plaintiffs  in  error,  plaintiffs  below,  against  the  defendant  in 
error,  defendant  below,  for  a  failure  to  deliver  certain  hogs  which 
by  the  terms  of  a  written  contract  the  defendant  agreed  to  trans- 
port from  Jennings,  Okla.,  to  the  city  of  St.  Louis,  Mo.  The  peti- 
tion alleges,  in  substance,  that  the  defendant,  a  common  carrier, 
failed  to  deliver  20  head  of  hogs  out  of  a  car  of  90  hogs  shipped  by 
plaintiff  over  the  defendant's  railroad  from  the  town  of  Jennings, 
OUa.,  to  the  city  of  St.  Louis,  Mo.,  and  prays  for  damages  occar 
sioned  by  such  nondelivery  in  the  sum  of  $251.66.  The  plaintiff 
attached  to  his  petition  a  purported  copy  of  the  special  live  stock 
contract  under  which  the  hogs  were  shipped.  The  answer,  to  which 
is  also  attached  and  made  a  part  thereof  a  purported  copy  of  the 
shipping  contract  between  the  parties,  consists  of  a  general  denial 
and  several  special  defenses,  of  which  we  will  notice  only  those 
called  to  our  attention  by  the  briefs  of  counsel.  The  allegations 
of  the  answer  necessary  to  note  are  to  the  effect  that  the  defendant 
under  the  terms  of  said  contract  let  to  said  plaintiff  one  car,  as 
stated  by  plaintiff  in  his  petition;  that  his  agents,  servants,  and 
employees  loaded  into  said  car  90  head  of  hogs,  which  number 
overloaded  the  capacity  of  said  car ;  and  that  by  reason  of  said  car 
being  overloaded  a  large  number  of  hogs,  to  wit,  the  number  of  20, 
died  between  the  town  of  Jennings,  Okla.,  and  the  town  of  Sedalia, 
in  the  state  of  Missouri,  and  that  said  20  head  of  hogs  were  re- 
moved by  defendant's  agents  and  employees  at  the  town  of  Sedalia, 
and  that  said  removal  of  said  dead  hogs  was  necessary  to  the  safe 
transportation  of  the  remaining  70  hogs,  and  that  said  carrier  car- 
ried the  said  last-mentioned  70  hogs  to  their  destination  promptly 
and  safely,  and  that  the  last-mentioned  70  hogs  were  in  good  con- 
dition upon  reaching  destination;  that  the  said  car  was  carefully 
handled  by  said  defendant,  and  the  death  of  said  hogs  was  due 
solely  to  the  action  of  plaintiff  in  negligently  and  carelessly  over- 
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loading  and  crowding  the  same.    For  reply  the  plaintiff  filed  a  gen- 
eral denial. 

Upon  the  issues  thus  joined  the  cause  was  tried  and  submitted 
to  a  jury,  and,  after  the  evidence  was  all  in,  the  court  peremp- 
torily instructed  the  jury  to  return  a  verdict  for  the  defendant 
upon  the  grounds,  first,  that  the  evidence  was  insufficient  to  show 
that  any  claim  had  been  presented  to  the  railroad  company  accord- 
ing to  the  terms  of  the  contract;  and,  second,  that  no  negligence 
was  shown  on  the  part  of  the  railroad  company.  The  jury  re- 
turned a  verdict  in  accordance  with  the  instructions  of  the  court, 
upon  which  judgment  was  entered,  and  the  cause  was  in  due  time 
taken  to  this  court  by  petition  in  error. 

The  clause  of  the  contract  pertaining  to  giving  notice  of  any 
loss  or  injury  reads  as  follows : 

"The  shipper  further  expressly  agrees  that  as  a  condition  pre- 
cedent to  his  right  to  recover  any  damages  for  any  loss  or  injury 
to  said  live  stock  resulting  from  carrier's  negligence  as  aforesaid, 
including  delays,  he  will  give  notice  in  writing  to  the  conductor  in 
charge  of  the  train  or  to  the  Jiearest  station  or  freight  agent  of  the 
carrier  on  whose  line  the  injuries  occur  before  said  car  leaves 
the  carrier's  line  or  before  the  live  stock  are  mingled  with 
other  live  stock  or  removed  from  pens  at  destination.  In 
this  notice  he  shall  state  place  and  nature  of  the  injuries  to  the 
end  that  they  may  be  fully  and  fairly  investigated,  and  said  ship- 
pers shall  within  30  days  after  the  happening  of  the  injuries  com- 
plained of  file  with  some  freight  or  station  agent  of  the  carrier  on 
whose  line  the  injuries  occurred  his  claim  therefor,  giving  the 
amount.  Shipper's  failure  to  comply  with  the  requirements  of 
this  section  shall  absolutely  defeat  and  bar  any  cause  of  action  for 
any  injuries  resulting  to  said  live  stock  as  aforesaid,  and  no  suit 
shall  be  brought  against  any  carrier,  and  only  against  the  carrier 
on  whose  line  the  injuries  occuiTed,  after  the  lapse  of  90  days  from 
the  happening  thereof,  any  statute  or  limitation  to  the  contrary 
notwithstanding,  and  no  damages  can  be  recovered  except  those  set 
forth  in  the  required  notice  and  claim." 

Another  clause  of  the  contract  provided : 

"The  carrier  shall  only  be  liable  for  such  damages  as  may  re- 
sult to  said  live  stock  from  the  negligent  transportation  or  hand- 
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ling  of  said  care  after  they  are  delivered  to  it  as  aforesaid  at  point 
of  shipment  and  intermediate  points  where  they  have  been  un- 
loaded by  shipper  for  any  purpose,  and  the  shipper  shall  bear  all 
damages  resulting  from  his  negligent  doing  or  failure  to  do  any  of 
the  things  which  he  hereby  contracts  to  do,  or  from  the  negligence 
of  any  of  his  servants.*^ 

The  case  at  bar  as  disclosed  by  the  pleadings  does  not  fall 
within  that  class  of  cases  wherein  it  has  been  held  that  the  notice 
required  by  the  contract  is  a  condition  precedent  to  recovery.  The 
purpose  in  giving  such  notice  is  that  the  railway  company  may 
have  a  fair  and  reasonable  opportunity  to  make  an  examination 
and  inspection  of  the  live  stock  transported  before  it  shall  be  placed 
beyond  its  reach  or  beyond  the  possibility  of  some  certain  identifi- 
cation. The  answer  in  this  case  stated  that  the  20  dead  hogs  died 
in  transit,  and  were  removed  from  the  car  by  defendant's  agents 
and  employees,  and  that  such  removal  was  necessary  to  the  safe 
transportation  of  the  remaining  hogs.  As  was  said  by  Mr.  Justice 
Milton  in  Wichita  &  TF.  By,  Co.  v.  Koch,  8  Kan.  App.  642,  56  Pac. 
538: 

'^Under  the  facts  of  this  case,  the  only  purpose  a  written  notice 
of  the  claim  for  damages  could  have  served  wov^d  have  been  to  give 
the  railroad  company  an  opportunity  to  settle  the  claim  without 
suit.  No  inspection  or  investigation  as  to  the  condition  of  the  18 
hogs  that  had  perished  was  necessary.  The  company  already  had 
full  knowledge  thereof.'* 

In  Kansas  &  A,  7.  U.  Co.  v.  Ayers,  63  Ark.  331,  38  S.  W.  515, 
Mr.  Justice  Hughes,  who  delivered  the  opinion  of  the  court,  in 
discussing  this  proposition,  says : 

"The  cattle  that  were  dead  in  the  car  before  the  stock  wera 
removed  and  mingled  with  other  cattle  are  not  within  this  provis- 
«ion  of  the  contract  as  to  notice.  The  object  in  requiring  the  notice 
by  the  shipper  of  his  intention  to  claim  damages  to  be  given  before 
the  cattle  were  removed  and  mingled  with  other  cattle  was  to  afford 
the  railway  company  a  fair  opportunity  to  examine  the  cattle  before 
they  were  removed  and  mingled  with  other  cattle.  As  to  these  that 
were  dead,  the  company  had  all  the  opportunity  it  could  have  had 
to  examine  them.'' 

Other  cases  to  the  same  eflfect  are  C,  C,  C.  £  8t.  L.  Ry.  Co. 


Digitized  by  CjOOQIC 


752  SUPREME  COURT  OF  OKLAHOMA. 

Patterson  et  al.  v.  Missouri,  K.  &  T.  Ry.  Co. 

V.  Potts  &  Co.,  33  Ind.  App.  564,  71  N.  E.  685,  and  If..  K,  &  T. 
Ry.  Co.  V.  Fry,  74  Kan.  546,  87  Pac.  754. 

Indeed,  counsel  for  defendant  in  error  in  their  brief  do  not 
seriously  insist  that  under  the  circumstances  strict  compliance  with 
tliis  clause  was  necessary  to  a  recovery,  but  claim  that  there  was  a 
fatal  variance  between  the  contract  declared  upon  by  the  plaintiff 
and  the  one  established  by  the  evidence.  There  was,  we  think,  a 
variance  between  the  allegations  of  the  petition  and  the  proof,  but 
no  variance  was  complained  of  in  the  court  below,  and  it  was  never 
suggested  that  the  defendant  was  misled  thereby  to  its  prejudice  in 
maintaining  its  defense  upon  the  merits.  Further,  the  defendant 
answered  setting  up  the  contract  of  shipment  in  the  form  it  was 
afterwards  without  objection  introduced  in  evidence  and  thereafter 
there  was  no  misunderstanding  or  dispute  as  to  its  contents.  It  is 
well  settled  that  even  a  fatally  defective  petition  may  be  cured  by 
the  allegations  of  an  answer.  Irwin  v.  Paulett  et  al.,  1  Kan.  418; 
Barkley  et  al.  v.  State.  15  Kan.  99.  In  Orandstaff  et  ux.  v.  Brown 
et  al.,  23  Kan.  176,  it  is  held  that,  if  anything  should  intervene 
between  the  filing  of  the  petition  and  the  final  rendering  of  judg- 
ment which  could  by  a  fair  and  reasonable  intendment  be  construed 
to  cure  the  defective  allegations  of  the  petition,  the  courts  will  hold 
that  such  defective  allegations  are  thereby  cured.  In  the  case  at 
bar  the  actual  contract  entered  into  by  the  parties  was  introduced 
in  evidence  without  objection,  and  there  seems  to  have  been  no  mis- 
apprehension on  the  part  of  any  of  the  parties  to  the  action  as  to 
its  actual  contents.  Mr.  Bates,  in  his  work  on  Pleading  and  Prac- 
tice, 1  Bates  P.  &  P.,  p.  526,  states  the  rule  as  follows: 

"If  proof  is  offered  of  an  issue  or  of  a  single  fact  different 
from  that  stated  in  the  pleadings,  but  not  amounting  to  a  failure 
of  proof,  and  no  objection  is  made  by  the  adverse  party,  it  is  of  no 
consequence.  The  objection  is  not  available  in  the  reviewing  court 
It  is  too  late  then.  Failure  to  have  ordered  the  amendment  is  of 
no  consequence." 

The  same  author,  on  page  527,  supra,  discussing  the  rule  as  to 
variance,  further  says : 
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"If  it  has  misled  the  other  party,  it  is  material ;  otherwise  not. 
The  inqury  is  then  whether  he  was  misled.  The  party  objecting 
must  prove  that  he  has  been  misled." 

The  foregoing  excerpts  seem  to  be  in  harmony  with  our  Code 
of  Civil  Procedure.  Section  4337,  Wilson's  Okla.  Rev.  &  Ann.  St. 
1903,  provides  that: 

**No  variance  between  the  allegations,  in  a  pleading,  and  the 
proof,  is  to  be  deemed  material,  unless  it  has  actually  misled  the 
adverse  party,  to  his  prejudice,  in  maintaining  his  action  or  defense 
upon  the  merits.  Whenever  it  is  alleged  that  a  party  has  been  so 
misled,  that  fact  must  be  proved  to  the  satisfaction  of  the  court, 
and  it  must  also  be  shown  in  what  respect  he  has  been  misled,  and 
thereupon  the  court  may  order  the  pleading  to  be  amended,  upon 
such  terms  as  may  be  just.'' 

The  general  rule  is  stated  in  22  Enc.  of  P.  &  P.  640,  as  fol- 
lows: 

"A  variance  may  be  waived  by  failing  to  object  at  the  proper 
time  to  the  admission  of  evidence  on  the  ground  that  it  does  not 
correspond  to  the  allegations  of  the  pleading  in  support  of  which  it 
is  offered,  by  admission  in  the  pleading  of  the  party  who  would 
otherwise  be  in  a  position  to  take  advantage  of  the  variance,  or  by 
a  failure  to  allege  surprise,  seek  postponement  of  the  trial,  or  take 
other  steps  that  are  essential  to  make  the  question  of  variance 
available  on  appeal." 

We  are  of  the  opinion  that  under  the  foregoing  authorities  and 
provision  of  our  statute  the  question  of  variance  is  not  available  to 
the  defendant  in  this  court. 

The  second  ground  upon  which  the  court  directed  a  verdict  is 
that  no  negligence  was  shown  on  the  part  of  the  company.  From 
an  examination  of  that  part  of  the  answer  of  the  defendant  hereto- 
fore referred  to,  it  will  appear  that  the  defendant  admitted  the 
death  of  the  20  head  of  hogs  and  their  removal  from  the  car  at 
Sedalia,  and  further  alleged  that  said  car  was  carefully  handled  by 
said  defendant,  and  that  the  death  of  said  hogs  was  due  solely 
to  the  action  of  plaintiff  in  negligently  and  carelessly  overloading 
and  crowding  the  same.  Evidence  was  introduced  in  support  of 
this  theory.     The  railroad  endeavored  to  prove  that  the  hogs  were 
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smothered  by  overloading  and  the  general  neglect  of  the  plaintiff. 
On  the  other  hand,  evidence  was  introduced  tending  to  prove  that 
the  car  was  not  overcrowded,  and  some  evidence  was  offered  tend- 
ing to  show  that  they  came  to  their  death  by  reason  of  the  negli- 
gence of  the  employees  of  the  railroad  company  in  turning  large 
quantities  of  cold  water  on  them  when  they  were  in  a  heated  con- 
dition. While  we  are  of  the  opinion  that  under  the  shipper^s  con- 
tract in  this  case  it  was  necessary  to  show  negligence  on  the  part  of 
the  carrier  in  order  to  make  a  case  against  it,  we  cannot  agree  with 
the  court  below  that  no  negligence  was  shown  on  the  part  of  the 
company.  There  was  a  conflict  in  the  evidence  on  the  question  as 
to  whether  the  car  was  overloaded  or  not,  some  of  the  witnesses  tes- 
tifying that  the  load  was  not  excessive  for  the  size  of  the  car  used, 
and  that  the  number  of  hogs  at  the  weight  of  these  hogs  could  prop- 
erly be  shipped  in  such  a  car.  Not  only  this,  but  several  witnesses 
testified  on  rebuttal  that  the  defendant  turned  cold  water  from  its 
water  tanks  along  its  route  into  the  car  upon  the  hogs,  and  that 
pouring  this  cold  water  upon  them  in  the  heated  condition  they 
were  in  would  very  likely  produce  instant  death.  We  think  this 
evidence  was  suflBcient  to  send  the  case  to  the  jury  on  the  question 
of  negligence  of  the  carrier. 

In  Southern  Pac.  Co.  v.  Arnett  et  al..  Ill  Fed.  849,  50  C.  C. 
A.  17,  Thayer,  Circuit  Judge,  who  delivered  the  opinion  of  the 
court,  says ; 

"  *  *  *  -^Q  j^jg  aware  of  no  rule  of  law  which  requires  a 
shipper  who  has  made  a  special  contract  to  declare  upon  it,  when 
he  contends  that  the  carrier  has  been  guilty  of  some  neglect  of  duty 
•  on  account  of  which  he  is  liable  notwithstanding  the  provision  of 
the  contract.  A  special  contract,  when  exacted  by  a  carrier,  is  a 
defensive  weapon,  to  be  made  use  of  by  the  carrier  when  sued  by 
the  shipper  for  any  alleged  dereliction  of  duty  against  which  it  was 
designed  to  afford  protection.'^ 

The  practice  approved  by  the  foregoing  opinion  seems  to  have 
been  followed  by  counsel  for  defendant.  He  set  up  the  contract  of 
shipment  limiting  the  common-law  liability  of  the  carrier,  and  vol- 
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untarily  assumed  the  burden  of  proof  on  the  question  of  negli- 
gence.   The  general  rule  is  stated  in  6  Cye.  519,  as  follows : 

"So,  if  the  carrier  seeks  to  escape  liability  on  the  ground  that 
the  loss  of  or  injury  to  the  goods  is  one  excepted  by  a  valid  special 
contract,  he  has  the  burden  of  proving,  not  only  the  making  of 
such  special  contracts  but  also  that  the  loss  or  injury  for  which  ac- 
tion is  brought  falls  within  a  specified  exception  contained  in  such 
special  contract.^^ 

We  think  it  was  error  for  the  court  below  to  take  the  case 
from  the  jury. 

^T^egligence  and  contributory  negligence  are  usually  questions 
for  the  jury.  It  is  only  where  the  facts  are  such  that  all  reasonable 
men  must  draw  the  same  conclusion  from  them  that  the  question 
of  negligence  is  ever  considered  as  one  of  law  for  the  court.'^  {St. 
L.  &  S.  F.  R,  Co.  V,  Copeland,  23  Okla.,  837,  102  Pac.  104.) 

The  point  is  made  by  counsel  for  defendant  in  error  in  their 
brief  that  no  one  accompanied  the  stock  as  caretaker  on  behalf  of 
the  plaintiff  in  error  as  was  required  by  a  clause  of  the  special  con- 
tract. The  pleadings  and  evidence  show  that  the  carrier  knew  that 
no  one  was  accompanying  this  shipment,  and,  where  this  is  true, 
it  must  give  the  necessary  attention  regardless  of  the  contract. 

"If  the  shipper  specially  agrees,  as  a  part  of  the  contract  of 
transportation,  that  he  or  his  agents  will  care  for  the  animals  and 
attend  to  feeding  and  watering  them,  the  carrier  is  thereby  relieved 
from  liability  so  far  as  opportunity  of  caring  for,  feeding,  and 
watering  the  animals  is  afforded  him;  and,  if  damage  results  from 
the  failure  of  the  shipper  imder  such  circumstances  to  have  the 
animals  cared  for,  he  cannot  hold  the  carrier  responsible.  Never- 
theless, if  the  carrier  is  aware  that  no  one  is  accompanying  the  ani- 
mals to  care  for  them,  his  duty  to  give  them  proper  attention  is 
the  same  as  though  no  contract  for  care  by  the  shipper  had  been 
made.^^     (6  Cyc.  438.) 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new  trial. 

All  the  Justices  concur. 
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Grunawalt  V.  Grunawalt. 

No.  1044.     Opinion  Filed  September  14.  1909. 
(104  Pac.  905.> 

1.  APPEAL      AND      ERROR— Defects      in      Case- Made— Diem  iesal. 

Where  error  is  brousrht  to  this  court  by  csuse-made  and  also  by 
a  transcript,  and  the  questions  sought  to  be  presented  are  raised 
on  the  face  of  the  record  proper,  a  motion  to  dismiss  because  of 
defects  in  the  case-made  will  be  overruled. 

2.  APPEAL  AND  ERROR— Appealable  Order-'Tinal  Order."  Where 
a  motion  made  by  defendant  to  strike  certain  -portions  of  plain- 
tifTs  petition  is  sustained,  and  no  further  action  is  taken  by  the 
court,  the  same  is  not  a  final  or  appealable  order,  sufficient  to 
vest  Jurisdiction  in  the  Supreme  Court  to  entertain  an  appeal 
from  such  action. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Muskogee  County;  J.  H,  King,  Judge. 

Action  by  David  Grunawalt  against  Eva  Grunawalt.  From  an 
order  striking  certain  paragraphs  from  the  petition,  plaintiff  brings 
error.    Dismissed. 

Brook  &  Brook,  for  plaintiff  in  error. 
Bailey  &  Wyand,  for  defendant  in  error. 

Dunn,  J.  To  the  petition  of  plaintiff,  filed  in  the  trial  court, 
counsel  for  defendant  presented  a  motion  to  strike  therefrom  cer- 
tain paragraphs,  which  was  sustained  by  the  district  court.  Coun- 
sel for  plaintiff  have  sought  to  bring  the  cause  to  this  court  by  case- 
made,  and  also  by  incorporating  the  ruling  in  a  bill  of  exceptions 
on  a  transcript.  There  has  been  lodged  herein  a  motion  on  the 
part  of  counsel  for  defendant  to  dismiss  the  action  because  of  de- 
fects in  the  case-made.  The  petition  in  error  raises  such  questions 
only  as  are  apparent  on  the  face  of  the  transcript.  Hence  it  is  not 
material  that  the  case-made  was  not  properly  prepared,  served,  or 
filed,  and  the  motion  on  this  point  must  be  overruled. 

The  action  must  be  dismissed,  however,  on  another  ground, 
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to-wit,  that  this  court  is  without  jurisdiction  to  entertain  it.  Sec- 
tion 535,  art.  22,  c.  66  (section  4733)  Wilson's  Rev.  &  Ann.  St. 
Okla.,  1903,  provides: 

"The  Supreme  Court  may  reverse,  vacate  or  modify  a  judg- 
ment of  the  district  court,  for  errors  appearing  on  the  record,  and 
in  the  reversal  of  such  judgment  or  order,  may  reverse,  vacate  or 
modify  any  intermediate  order  involving  the  merits  of  the  action, 
or  any  portion  thereof.  The  Supreme  Court  may  also  reverse, 
vacate  or  modify  any  of  the  following  orders  of  the  district  court, 
or  a  judge  thereof :  First.  A  final  order.  Second.  An  order  that 
grants  or  refuFes  a  continuance;  discharges,  vacates  or  modifies  a 
provisional  remedy;  or  grants,  refuses,  vacates  or  modifies  an  in- 
junction; that  grants  or  refuses  a  new  trial;  or  that  confirms  or 
refuses  to  confirm,  the  report  of  a  referee ;  or  that  sustains  or  over- 
rules a  demurrer.  Third.  An  order  that  involves  the  merits  of  an 
action,  or  some  part  thereof." 

Under  neither  of  the  subdivisions  contained  in  the  foregoing 
sections  will  the  action  of  the  court  in  this  case  fall,  unless  it  would 
be  the  first,  which  is  denominated  a  final  order. 

Section  537,  art.  22,  c.  66  (section  4735)  Wilson's  Rev.  & 
Ann.  St.  Okla.  190o,  defines  a  final  order  as  follows : 

"An  order  affecting  a  substantial  right  in  an  action,  when 
such  order,  in  effect,  determines  the  action  and  prevents  a  judg- 
ment, and  an  order  affecting  a  substantial  right,  made  in  a  special 
proceeding,  or  upon  a  summary  application  in  an  action  after  judg- 
ment, is  a  final  order,  which  may  be  vacated,  modified,  or  reversed, 
as  provided  in  this  article." 

WTiile  the  action  taken  by  the  couii;  in  this  case  in  sustaining 
the  motion  to  strike  from  the  petition  the  controverted  paragraphs, 
may  result  ultimately  in  detei-mining  the  action,  it  does  not  in 
itself  affect  its  determination.  The  cause  still  pends  in  the  district 
court,  and  it  on  motion  might  allow  an  amendment  to  the  petition, 
or,  if  this  were  refused,  might  sustain  a  demurrer  on  the  part  of 
defendant,  or  render  judgment  upon  the  pleadings  when  the  final 
issues  are  made  up.  Then,  as  is  provided  in  section  4733  of  Wil- 
son's Statutes,  supra,  on  appeal  the  Supreme  Court  may  reverse, 
vacate,  or  modify  this  intermediate  order.    Until  some  such  final 
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action  is  taken  by  the  court,  sustaining  the  motion  filed  by  the  de- 
fendant to  this  pleading  was  merely  interlocutory,  and  from  it  no 
appeal  will  lie. 

The  Supreme  Court  of  Georgia,  in  the  case  of  Johnson  v. 
Battle,  120  Ga.  649,  48  S.  E.  128,  on  the  presentation  of  a  siniilar 
question,  held : 

*TJnless  there  has  been  a  final  termination  of  the  ca^e  in  the 
court  below,  a  writ  of  error  will  not  lie  to  an  order  striking  a  plea, 
even  though  the  effect  of  such  order  may  be  to  entitle  the  plaintiff 
to  a  judgment  or  verdict  as  matter  of  course.'* 

For  a  further  discussion  of  this  section  of  the  statute,  see, 
also,  McMaster  v.  Peoples^'  Bmk,  13  Okla.  326,  73  Pac.  946. 

The  appeal  is  accordingly  dismissed. 

All  the  Justices  concur. 


Carr  v.  Maxwell  Trading  Co. 

No.  97.     Opinion  Filed  September  14.  1909. 

(1%  Pac.  338.) 

APPEAL  AND  ERROR — Review — Questions  of  Fact.  When  the  record 
presents  no  question  for  review  except  such  aa  would  require 
this  court  to  weigh  the  evidence  and  determine  where  the  pre- 
ponderance lay.  the  judfirment  of  the  court  below  will  be  affirmed. 

(Syllabus  by  the  Court) 

Error  from  Murray  County  Court;  Harry  W.  Fielding,  Judge. 

Action  by  the  Maxwell  Trading  Company  against  D.  H.  Carr 
and  I.  J.  Whitsett.  Judgment  against  defendant  Carr,  and  he 
brings  error.    AflSrmed. 

Lochwood  &  Ouinn,  for  plaintiff  in  error. 
Walter  E.  Latimer,  for  defendant  in  error. 

Kane,  C.  J.  This  was  a  suit  on  an  open  account,  brought  by 
the  defendant  in  error,  plaintiff  below,  against  the  plaintiff  in 
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error  and  I.  J.  Whiteett,  who  were  defendants  below.  After  the 
commencement  of  the  case,  it  was  dismissed  against  Whitsett,  and 
defendant  Carr  answered  to  the  effect  that,  if  he  was  indebted  to 
the  plaintiff  at  all,  it  was  only  as  guarantor  for  Whitsett  in  the 
sum  of  $115;  "that,  when  notified  by  plaintiff's  agent,  that  the 
firm  had  advanced  the  defendant  I.  J.  Whitsett  to  the  amount  of, 
to-wit,  $100,  this  defendant  then  and  there  declared  to  such  agent 
that  if  the  firm  was  looking,  or  would  look,  to  this  defendant  to 
secure  said  account,  or  any  part  thereof,  it  must  be  stopped  now/ 
and  that  he,  defendant,  would  not  and  *will  not  stand  for  any  more 
of  it.' ''  The  defendant's  prayer  was  to  the  effect  that  in  the  event 
the  court  determined  that  he  was  primarily  liable  herein  in  any 
sum,  as  matter  of  law,  and  by  reason  of  the  facts  set  forth  in  his 
answer,  the  court  shall  require  the  plaintiff  to  make  the  same  out 
of  the  goods,  chattels,  etc.,  of  defendant  1.  J.  Whitsett,  and  to  use 
thereto  every  means  known  to  the  law  before  requiring  this  de- 
fendant to  respond.  The  case  was  tried  to  a  jury,  which  returned 
a  verdict  in  favor  of  plaintiff  and  against  the  defendant  Carr  for 
the  full  amount  of  the  accoimt. 

From  the  pleadings,  it  is  apparent  that  the  principal  question 
submitted  to  the  court  and  jury  was  whether  the  defendant  Carr 
was  indebted  to  the  plaintiff  as  a  guarantor  or  principal.  The  evi- 
dence on  this  question,  to  our  mind,  reasonably  tends  to  show  him 
to  be  the  principal  debtor.  The  evidence  of  several  witnesses  was 
to  the  effect  that  the  defendant  told  the  plaintiff  to  let  Mr.  Whitsett 
have  what  goods  he  wanted  during  the  year  1907,  and  that  he, 
Carr,  would  pay  for  them.  Mr.  Whitsett  testified  that  he  pur- 
chased from  plaintiff  the  goods  set  out  in  the  account  attached  to 
his  petition  during  the  year  1907  while  he  was  making  a  crop  on 
Mr.  Carr's  farm;  that  he  was  a  tenant  of  Mr.  Carr  during  that 
year;  and  that  Mr.  Carr  told  him  before  he  went  to  his  farm  that 
he  would  supply  him  with  provisions  and  pay  for  the  same,  so  that 
he  could  make  a  crop  on  his  (Carr's)  farm  during  the  year  1907. 
He  further  testified  that  he  never  had  made  any  arrangement  with 
the  plaintiff  or  any  one  representing  it  to  furnish  him  provisions, 
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that  he  was  a  stranger  to  thera,  and  that  the  defendant  Carr  made 
the  contract  for  the  purchase  of  the  provisions  and  agreed  to  pay 
for  the  same.  This  evidence  it  seems  to  us  is  sufficient  to  charge 
Mr.  Can  as  a  principal,  and  was  a  suflBcient  basis  for  the  verdict 
returned  by  the  jury.  Mr.  Carr  denies  any  liability  beyond  the  pos- 
sible $115  which  he  says  he  promised  to  pay  as  surety,  but,  as  the 
evidence  is  conflicting  on  that  point  and  the  jury  has  found  against 
him,  this  court  is  bound  by  the  verdict  of  the  jury. 

As  there  are  no  questions  raised  except  those  that  would  re- 
quire this  court  to  weigh  the  evidence  and  determine  where  the  pre- 
ponderance lay,  the  judgment  of  the  court  below  must  be  afiRrmed. 

All  the  Justices  concur. 


Oligschlager  v.  Stephenson. 

No.  74.     Opinion  Filed  Seotember  14,  1909. 

(104   Pac.   345.) 

COURTS — V«rdict — Assent  of  Rsquired  Number  of  Jurors.  Under 
that  part  of  section  19,  art  2,  Snyder's  Ann.  Const.  Okla..  which 
reads.  "•  ♦  ♦  In  civil  cases,  and  in  criminal  cases  less  than 
felonies,  three-fourths  of  the  whole  number  of  jurors  concurring 
shall  have  power  to  render  a  verdict  In  ail  other  cases  the  en- 
tire number  of  Jurors  must  concur  to  render  a  verdict.  In  case 
a  verdict  is  rendered  by  less  than  the  whole  number  of  jurors,  the 
verdict  shall  be  in  writing*  and  sl^rned  by  each  Juror  concurring 
therein."  Ave  jurors  concurring  may  return  a  valid  verdict  in  a 
civil  action  in  the  county  court,  provided  the  verdict  is  in  writ- 
ing, and  is  signed  by  each  juror  concurring  therein. 

CONSTITUTIONAL  LAW— Equal  Protection  of  ths  Law— At- 
torney's Fee — Actions  for  Personal  Services.  Section  1,  c  87 
(section  6915),  Wilson's  Rev.  &  Ann.  St  1903,  providing:  for  an 
attorney's  fee,  where  an  action  is  brought  by  any  laborer,  clerk, 
servant,  nurse,  or  other  person  for  compensation  for  personal 
services,  to  be  recovered  as  costs,  is  in  violation  of  the  four- 
teenth amendment  of  the  Constitution  of  the  United  States  and 
void. 

(Syllabus  by  the  Court) 
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Error  from  Garfield  County  Court;  James  B.  Cullison,  Judge. 

Action    by    Albert    Stephenson    against    Peter    Oligschlager. 
Judgment  for  plaintiff,  and  defendant  brings  error.     Modified. 
Dan  Huett,  for  plaintiff  in  error. 

Kane,  C.  J.  This  was  an  action  based  upon  a  contract  en- 
tered into  between  the  defendant  in  error,  plaintiff  below,  and  the 
plaintiff  in  error,  defendant  below,  by  the  terms  of  which  the 
plaintiff  was  to  perform  certain  labor  for  the  defendant,  for  which 
services  the  defendant  agreed  to  pay  him  the  sum  of  $35.  The 
cause  was  tried  to  a  jury  in  the  county  court  of  Garfield  county, 
and,  after  the  evidence  was  all  in,  the  court  gave  the  following  in- 
struction : 

^'Gentlemen  of  the  jur}',  you  are  instructed  that  under  tlie 
Constitution  ui  the  sitate  of  Oklahoma  six  men  constitute  a  legal 
jury  in  the  county  court;  that  in  civil  and  criminal  cases 
less  than  felonies  three-fourths  of  the  whole  number  of  jurors  con- 
curring shall  have  power  to  render  a  verdict ;  that  in  this  court  five 
jurors  agreeing  upon  a  verdict  will  be  deemed  sufficient;  and  that 
when  five  jurors  only  agree  upon  a  verdict  the  five  jurors  so  agree- 
ing must  each  sign  the  verdict." 

A  verdict  in  favor  of  the  plaintiff,  signed  by  five  of  the  jurors, 
was  returned,  upon  which  the  court  entered  judgment,  and  in- 
cluded in  the  judgment  for  costs  an  item  of  $15  as  a  fee  for  plain- 
tiff's attorney. 

The  questions  presented  by  the  record  to  this  court  for  settle- 
ment are:  (1)  Is  a  verdict  of  a  jury  in  a  county  court  signed  by 
five  jurors  a  valid  verdict?  (2)  Was  it  error  for  the  court  to  tax 
the  sum  of  $15  as  costs  against  the  defendant  as  an  attorne/s  fee 
for  plaintiff's  counsel?  Section  19,  art.  2,  Snyder's  Ann.  Const., 
reads  in  part  as  follows : 

"In  civil  cases,  and  in  criminal  cases  less  than  felonies,  three- 
fourths  of  the  whole  number  of  jurors  concurring  shall  have  power 
to  render  a  verdict.  In  all  other  cases  the  entire  number  of  jurors 
must  concur  to  render  a  verdict.  In  case  a  verdict  is  rendered  by 
less  than  the  whole  number  of  jurors,  the  verdict  shall  be  in  writ- 
ing and  signed  by  each  juror  concurring  therein." 
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Counsel  for  plaintiflp  in  error  argues  in  his  brief  that : 
*^t  is  clear  that  three-fourths  of  six  jurors  could  never  return 
a  verdict,  and,  if  it  had  been  intended  that  five  of  the  six  jurors 
could  render  a  verdict,  it  would  have  been  easy  to  have  said  so; 
hence  we  are  led  to  the  conclusion  that  the  clause  in  section  19  of 
the  Constitution,  above  cited,  ♦  ♦  *  does  not  apply  to  a  jury 
of  six  men  in  county  courts,  or  in  a  justice  of  the  peace  court,  and 
was  never  so  intended." 

We  do  not  agree  with  counsel.  It  was  the  purpose  of  the 
constitutional  convention  and  the  people  who  adopted  the  Con- 
stitution to  ameliorate  somewhat  the  law's  delay,  and  avoid,  as 
far  as  was  consistent  with  the  inviolability  of  the  jury  system, 
hung  juries  in  civil  and  the  lesser  grades  of  criminal  cases.  The 
case  at  bar  illustrates  the  salutary  effect  of  such  a  provision. 
Here  is  a  case  with  only  $25  involved  in  it,  and,  if  the  above 
clause  of  the  Constitution  was  to  receive  the  construction  sought 
to  be  placed  upon  it  by  counsel  for  plaintiff  in  error,  it  would 
be  necessary  to  reverse  the  judgment  of  the  court  below,  remand 
the  case  for  a  new  trial,  work  further  delay,  and  add  so  greatly  to 
the  expense  of  the  litigation  as  to  make  the  cause  upon  its  merits  a 
trivial  matter  in  comparison  to  the  accumulated  costs  and  ex- 
penses. There  is  of  late  a  strong  legislative  trend  toward  the 
formulation  of  remedies  and  laws  t6  prevent  delay  and  unneces- 
sary cost  in  litigation,  and  the  courts  ought  not  to  hamper  this 
laudable  purpose  by  narrow  and  illiberal  construction.  We  are 
convinced  that  the  "three-fourths"  mentioned  in  the  foregoing 
clause  of  the  Constitution  was  not  intended  to  be  an  arbitrary 
number,  but  merely  to  indicate  the  least  number  of  jurors  sitting 
in  a  case  that  could  return  a  valid  verdict,  whether  the  jury  con- 
sisted of  six  or  twelve  members.  The  mere  fact  that  it  is  im- 
possible to  secure  the  concurrence  of  three-fourths  of  six,  the  num- 
ber of  jurors  in  a  civil  case  in  a  county  cojirt,  does  not,  to  our 
mind,  indicate  a  purpose  on  the  part  of  the  constitutional  con- 
vention and  the  people  to  make  the  provision  applicable  only  to 
juries  where  twelve  jurors  sit.  By  this  process  of  reasoning,  a 
verdict  returned  by  ten  or  eleven  jurors  in  such  a  case  would  be 
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invalid,  while  a  verdict  returned  by  nine  jurors,  which  is  exactly 
three-fourths  of  a  jury  of  twelve,  would  hft  vplid.  We  decline  to 
give  this  provision  such  a  narrow  construction.  It  is  more  reason- 
able to  presume  that  the  intention  was  to  fix  the  minimum  num- 
ber of  jurors  who  were  authorized  to  return  a  verdict,  \5rhether  the 
jury  consisted  of  six  or  twelve  members,  and  not  to  fix  a  hard 
and  fast  inhibition  against  the  return  of  a  verdict  by  any  other 
number  greater  than  three-fourths  and  less  than  the  whole  panel. 
With  three-fourths  or  more  of  the  jurors  sitting  concurring  in  the 
verdict,  it  is  difficult  to  see  how  the  constitutional  right  to  a  trial 
by  jury  of  the  person  against  whom  the  verdict  was  returned  could 
be  invalid.  We  are  convinced  that  it  was  not  the  intention  of 
the  members  of  the  constitutional  convention  or  the  people  when 
they  adopted  the  Constitution  that  the  language  "three-fourths  of. 
the  whole  number  of  jurors  concurring  shall  have  power  to  ren- 
der a  verdict^^  should  have  relation  only  to  juries  consisting  of 
twelve  members. 

The  second  guestion  has  been  settled  by  this  court  in  the  case 
of  C,  fi.  7.  &  P.  Ry.  Co.  V.  Mashore,  21  Okla.  275,,  96  Pac.  630.. 
The  third  paragraph  of  the  syllabus  reads  as  follows: 

"Section  1,  c.  87  (section  6915),  Wilson's  Rev.  &  Ann.  St. 
1903,  providing  for  an  attorney's  fee  where  an  action  is  brought 
by  any  laborer,  clerk,  servant,  nurse,  or  other  person  for  compen- 
sation for  personal  services,  to  be  recovered  as  costs,  is  in  viola- 
tion of  the  fourteenth  amendment  of  the  Constitution  of  the 
United  States,  and  void.*' 

The  rule  seems  to  be  that,  where  the  penalty  has  been  imposed 
for  some  tortious  or  negligent  act,  the  statute  has  generally, 
though  not  always,  been  sustained ;  but,  on  the  contrary,  where  no 
wrongful  or  negligent  conduct  was  imputed  to  the  defeated  party, 
any  attempt  to  charge  him  with  a  penalty  has  not  prevailed.  C, 
R.  I.  &  P.  Ry,  Co.  V.  Mashore,  supra. 

Entertaining  these  views  of  the  case,  it  follows  that  the  judg- 
ment of  the  court  below  must  be  modified  by  setting  aside  that 
part  of  it  allowing  the  plaintiff  fifteen  dollars  attome/s  fee.    In 
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all  other  particulars  it  is  affirmed,     the  costs  in  this  court  to  be 
divided  equally  between  the  parties. 
All  the  Justices  concur. 


Claek  v.  St.  L.  &  S.  F.  E.  Co. 

No.  82.     Opinion  Filed  September  14.  1909. 

(108  Pac.  261.) 

NEGLIGENCE — Question  for  Jury.  When  the  evidence  is  con- 
flicting, or  when  the  facts  are  undisputed,  but  different  minds 
might  reasonably  draw  different  conclusions  from  tnem,  the 
question  of  negligence  is  always  for  the  Jury. 

RAILROADS — Crossing  Accidents — Question  for  Jury — Negli- 
gence.  In  an  action  to  recover  damages  for  alleged  negligence 
whereby  the  plaintift  was  injured  at  a  railroad  crossing,  it  ap- 
peared that  the  plaintiff  at  the  time  of  the  accident  was  driving 
north  on  a  street  in  a  village  towards  the  railroad  crossing,  in  a 
farm  wagon  covered  with  a  wagon  sheet,  the  comers  of  the  sheet 
being  tied  down  at  each  end.  At  the  point  of  collision  the  rail- 
road track  runs  east  and  west,  the  street  running  north  and 
south.  The  plaintiff  was  driving  a  team  of  gentle  horses,  and 
was  traveling  about  three  or  four  miles  an  hour.  As  he  ap- 
proached within  about  50  feet  of  the  crossing,  he  stooped  for- 
ward, looked  up  and  down  the  track,  and  listened  for  approaching 
trains,  but  did  not  see  or  hear  any;  that  from  the  place  where 
he  looked  and  listened  he  could  see  the  track  to  the  east,  the  di- 
rection from  which  the  train  was  coming,  for  a  distance  of  500 
or  600  feet,  the  view  bevond  that  being  obstructed  bv  a  section 
house  which  stood  east  of  the  street  on  which  he  was  traveling 
and  near  the  track;  that  after  he  looked  and  listened  he  sat  down 
on  the  wagon  seat,  which  was  18  or  20  inches  under  the  wagon 
sheet  and  drove  on  towards  the  crossing  in  an  ordinaxv  walk, 
and  continued  at  this  pace  until  his  wagon  was  struck  by  the 
train;  that  he  knew  the  crossing  was  there,  having  crossed  it 
several  times  before;  that  his  hearing  and  eyesight  are  fairly; 
good;  that  before  the  accident  the  bell  of  the  engine  did  not 
ring,  neither  did  the  whistle  blow;  that  he  did  not  see  any 
part  of  the  train  or  engine,  and  did  not  know  there  was  a  train 
approaching  until  he  was  struck;  that  the  train  was  about  2^ 
hours  late  and  was  running  at  the  rate  of  30  or  40  miles  an  hour 
and  no  eftort  was  made  to  stop  it  before  the  collision  occurred 
Held,  that  the  questions  of  negligence  on  the  part  of  the  defend- 
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ant  and  contributory  ne^Ii^ence  on  the  part  of  the  plaintiff 
were  questions  of  fact  for  the  Jury,  and  it  was  error  for  thie  court 
below  to  sustain  a  demurrer  to  such  evidence. 

3.  NEGLIGENCE — Last  Clear  Chance.  The  doctrine  of  last  clesur 
chance  is  recogrnized  by  the  courts,  as  an  exception  to  the  general 
rule  that  the  contributory  negli^rence  of  the  person  injured  will 
bar  a  recovery,  without  reference  to  the  degree  of  negligence  on 
his  part  and  under  this  exception  to  the  rule  the  injured  person 
may  recover  damages  for  an  injury  resulting  from  the  negligence 
of  the  defendant  although  the  negligence  of  the  injured  person 
exposed  him  to  the  danger  of  the  injury  sustained,  if  the  injury 
was  more  immediately  caused  by  the  want  of  care  on  the  de- 
fendant's part  to  avoid  the  injury,  after  discovering  the  peril  of 
the  injured  person. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Comanche    County;   F.    E.    Oillette, 

Judge. 

Action  by  James  H.  Clark  against  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company.  A  demurrer  to  the  evidence  was  sus- 
tained, and  plaintiff  brings  error.  Reversed  and  remanded  for  a 
new  trial. 

J.  L.  Ramon  and  Chas.  Mitschrich,  for  plaintiff  in  error. 
R.  A,  Kleinschmidt  and  Flynn  &  Ames,  for  defendant  in  error. 

Kane,  C.  J.  This  was  an  action  for  damages  for  personal 
injuries,  commenced  by  the  plaintiff  in  error,  plaintiff  below, 
against  the  defendant  in  error,  defendant  below,  in  the  district 
court  of  Comanche  county,  Okla.  The  petition  of  plaintiff  alleged, 
in  substance,  that  he  was  injured  at  a  railroad  crossing  at  the 
town  of  Cache,  in  said  county,  by  a  train  of  defendant  striking  the 
wagon  in  which  he  was  driving,  and  violentlv  throwing  him  to 
the  ground.  The  negligent  acts  complained  of  were  the  failure 
of  the  employees  of  the  defendant  to  ring  the  bell  of  its  engine, 
or  whistle  for  the  crossing,  and  the  failure  of  the  company  to  erect 
a  sign  board  as  required  by  law.  The  answer  of  the  defendant 
was  a  general  denial,  and  a  plea  that  the  injury  resulted  from  the 
contributory  negligence  of  the  plaintiff. 

The  evidence  introduced  on  behalf  of  the  plaintiff  tended  to 
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show  that  at  the  time  of  the  accident  he  was  driving  north  on 
Fifth  street,  towards  the  railroad  crossine^  in  a  farm  wagon  cov- 
ered with  a  wagon  sheets  the  comers  of  the  sheet  being  tied  down 
at  each  end.    At  the  point  of  the  collision  the  railroad  track  runs 
east  and  west,  the  street  being  nearly  level  with  it.     The  plaintiff 
was  driving  a  team  of  gentle  horses,  and  was  traveling  about  three 
or  four  miles  an  hour;  that  as  he  arrived  within  about  50  feet  of 
the  crossing  he  stooped  forward,  put  his  hand  on  the  dash  board, 
looked  up  and  down  the  track,    and    listened    for    approaching 
trains;  that  from  the  place  where  he  looked  and  listened  he  could 
see  the  track  to  the  east,  the  direction  from  which  the  train  was 
coming,  for  a  distance  of  about  500  or  600  feet,  the  view  liejond 
that  being  obstructed  by  a  section  house  which  stood  east  of  the 
street  on  which  he  was  traveling,  and  near  the  track;  that  after 
he  looked  and  listened  he  sat  down  on  tl-e  ^agon  stat  and  drove 
on  towards  the  crossing  in  an  ordinaiy  walk,  and  continued  at 
this  pace  until  his  wagon  was  struck  by  the  train;  that  he  knew 
the  crossing  was  there,  having  crossed  it  several  times  before; 
that  his  hearing  and  cyosi^Ut  are  fairly  good;  before  the  accident 
the  bell  of  the  engine  did  not  rin^ii:,  neither  did  the  whistle  blow; 
that  he  did  not  see  any  part  of  the  train  or  engine,  and  did  not 
know  there  was  a  train  approaching  until  he  was  struck;  that  no 
effort  was  made  to  stop  the  train  by  the  trainmen  before  the  col- 
lision occurred;  that  the  train  was  about  2^/2   hours  late,  and 
was  running  at  the  rate  of  30  or  40  miles  an  hour;  that  before 
plaintiff  drove  upon  the  crossing  those  within  the  wagon  could  not 
be  seen  by  those  outside  on  account  of  the  wagon  sheet  covering 
the  wagon ;  that  the  train  consisted  of  two  passenger  coaches,  bag- 
gage and  mail  car,  engine  and  tender,  and  ran  about  the  length 
of  the  train  before  they  stopped  after  striking  plaintiff's  wagon; 
that  the  trainmen  could  have  seen  plaintiff^s  wagon  500  or  600 
feet  at  a  distance  of  50  to  75  feet  south  of  the  crossing  on  Fifth 
street,  and  the  nearer  he  approached  the  track  the  fartlier  they 
could  have  seen  him.     After  the  plaintiff  rested  his  case,  the  de- 
fendant interposed  a  demurrer  to  the  evidence,  which  was  sus- 
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tained  by  the  court,  and  thereupon  the  court  excused  the  jury  and 
entered  judgment  in  favor  of  the  defendant  and  against  the  plain- 
tiff  for  costs.  To  review  this  judgment  the  case  is  now  in  this 
court  by  petition  in  error  and  case-made. 

There  are  but  two  questions  presented  to  this  court  for  de- 
termination: (1)  Was  the  plaintiff  guilty  of  contributory  negli- 
gence? and  (2)  if  he  was,  is  he  entitled  to  the  benefit  of  the  doc- 
trine of  the  last  clear  chance?  Both  parties  agree  that  the  court 
below  sustained  the  demurrer  to  the  evidence  upon  the  ground  that 
the  plaintiff  was  guilty  of  contributory  negligence,  and  that  the 
demurrer  to  the  evidence  was  sustained  upon  the  authority  of 
Severy  v.  0.,  R.  I.  &  P.  Ry.  Co,,  6  Okla.  153,  50  Pac.  162;  the 
Supreme  Court  of  Oklahoma  territory  basing  its  decision  upon 
the  Houston  Case,  95  U.  S.  697,  24  L.  Ed.  542,  and  the  Freemcm 
Case,  174  U-.  S.  379,  19  Sup.  Ct.  763,  43  L.  Ed.  1014.  The  plain- 
tiff contends  that  the  foregoing  cases  are  not  in  point,  and,  further, 
that  if  the  plaintiff  was  guilty  of  contributory  negligence  the 
failure  of  the  railway  company  to  attempt  to  avoid  the  accident 
when,  by  the  exercise  of  proper  care,  it  might  have  discovered 
the  perilous  situation  of  plaintiff  in  time  to  stop  the  train  and 
avert  the  calamity  was  the  proximate  cause  of  the  injury,  and 
therefore  the  plaintiff  was  entitled  to  recover  notwithstanding  his 
negligence.  In  other  words,  he  insists  that  he  is  entitled  to  the 
benefit  of  the  doctrine  of  the  last  clear  chance. 

On  the  first  proposition  we  believe  it  was  error  for  the  court 
below  to  sustain  the  demurrer  to  the  evidence.  The  case  at  bar 
is  quite  distinguishable  from  the  cases  hereinbefore  referred  to, 
upon  which  the  judgment  of  the  court  below  was  based.  In  all 
of  those  cases  it  was  admitted  that  the  plaintiff  did  not  look  and 
listen  before  going  upon  the  track.  It  is  true  that  in  the  Severy 
Case  there  was  no  specific  finding  that  the  plaintiff  did  not  look 
and  listen,  but  Mr.  Chief  Justice  Dale,  who  delivered  the  opinion 
of  the  court,  no  doubt  inferred  from  the  answers  of  the  jury  to 
several  interrogatories  propounded  to  it  that  he  did  not,  and  that 
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the  opinion  is  based  upon  that  theory  is  obvious  from  the  follow- 
ing lan^^uage  quoted  from  the  opinion  of  the  learned  chief  justice: 

"Under  the  facts  as  established  in  this  case,  it  appears  that 
the  deceased  at  any  time  after  he  reached  a  point  49  feet  west  of 
the  crossing  might  have,  by  casting  his  eyes  to  the  west,  discov- 
ered the  approach  of  the  train  which  caused  his  death;  that  it 
was  his  duty  to  have  done  so  is  too  well  established  by  the  courts 
of  this  country  to  admit  of  doubt,  and  that  he  was  negligent  anj 
thoughtless  and  took  no  account  of  the  danger  which  might  be 
encountered  by  reason  of  the  operation  of  defendant's  train  i? 
plainly  apparent  from  the  facts  of  this  case." 

It  is  well  settled  by  the  authorities  that  the  presence  of  a 
railroad  track,  upon  which  a  train  may  at  any  time  pass,  is  notice 
of  danger  to  such  an  extent  that  it  is  the  duty  of  a  person  about 
to  cross  the  track,  on  a  public  highway,  to  exercise  caution  in  so 
doing  and  to  look  both  ways  for  approaching  trains,  if  the  sur- 
roundings are  such  as  to  admit  of  such  precautions.  The  reason 
for  this  rule  which  requires  a  traveler  to  stop,  look,  and  listen, 
before  crossing  a  railroad  track,  is,  that  by  such  action  he  may 
inform  himself  whether  a  train  is  approaching  or  not,  the  instinct 
of  self-preservation  being  sufficient  to  keep  a  person  from  getting 
in  front  of  such  a  deadly  vehicle,  when  he  knows  it  is  approach- 
ing. On  this  proposition  it  is  useless  to  multiply  authorities;  the 
courts  have  by  almost  uniform  decision  declared  that  it  is  negU- 
gence  per  se  on  the  part  of  a  traveler  injured  at  a  crossing  to 
omit  these  ordinary  precautions  to  protect  himself.  But  in  the 
case  at  bar  it  is  admitted  that  the  plaintiff  did  look  and  listen 
when  about  50  feet  from  the  track;  that  from  this  point  he  had 
an  unobstructed  view  of  the  track  to  the  east  for  a  distance  of 
500  or  600  feet  and  saw  no  train ;  that  beyond  that  point  his  view 
of  the  track  was  obstructed  by  the  section  house  heretofore  men- 
tioned. The  question  then  in  this  case  is  not  whether  it  is  negli- 
gence per  se  for  the  plaintiff  not  to  have  looked  and  listened  be- 
fore attempting  to  cross,  but  whether  it  was  negligence  per  se 
having  once  looked  and  listened  at  a  distance  of  about  50  feet 
from  the  track  and  seeing  no  train  approaching  within  the  dis- 
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tanee  of  500  or  600  feet,  for  which  distance  the  view  was  unob- 
structed, not  to  have  continued  his  vigilance  until  reaching  the 
track.  We  are  not  prepared  to  so  hold.  From  this  statement  of 
facts  reasonable  men  might  very  well  draw  different  conclusions 
as  to  the  negligence  of  plaintiff,  and  it  is  only  where  the  facts  are 
such  that  all  reasonable  men  must  draw  the  same  conclusion  from 
tliem,  that  the  question  of  negligence  is  ever  considered  as  one  of 
law  for  the  court.  Sans  Bois  Coal  Company  v.  Janeway,  23  Okla. 
485,  99  Pac.  163.  In  all  lawsuits,  and  particularly  personal  in- 
jury cases,  a  slight  difference  between  the  exact  facts  of  cases 
claimed  to  be  analogous  makes  a  wide  difference  in  the  applica- 
tion of  the  law  of  one  case  to  the  facts  of  another.  Every  case 
therefore  must  depend  more  or  less  upon  its  own  circumstances. 
As  was  said  by  Earl,  J.,  in  Kellogg  v,  N.  Y.  C.  £  Hudson  R.  R. 
Co.,  79  N.  Y.  72,  where  counsel  was  insisting  that  that  case  fell 
within  the  rule  laid  down  in  a  previous  opinion  by  the  same  court 
in  another  case: 

"It  seems  to  have  been  supposed  at  the  General  Term  of  the 
Supreme  Court  that  our  decision  in  the  case  of  Salter  v.  Utica 
t&  Black  River  Railroad  Co,,  75  N".  Y.  273,  controls'  this  case. 
But  without  taking  time  to  point  out  the  differences  between  that 
case  and  this,  it  is  sufficient  to  say  that  the  facts  of  no  two  cases 
are  alike.  There  are  many  circumstances  here  which  did  not  ex- 
ist in  that  case.  We  have  laid  down  in  many  cases  the  principles 
which  are  to  govern  in  the  decision  of  this  class  of  cases.  These 
general  principles  are  to  be  applied  to  the  cases  as  they  arise,  and 
in  their  application  to  this  case  we  are  constrained  to  differ  from 
the  learned  court  below.^' 

The  line  of  authorities  cited  by  counsel  for  defendant  in  error 
to  the  effect  that  ordinary  care  in  approaching  railroad  crossings 
requires  the  traveler  to  look  and  listen  in  every  direction  from 
which  danger  may  be  apprehended,  are  not  in  point  here.  Neither 
are  those  to  the  effect  that  wlien  the  physical  facts  are  such  that 
the  plaintiff,  if  he  had  looked,  must  have  seen  the  approaching 
train,  the  court  will  disregard  the  statement  that  he  did  look  and 
failed  to  see.     The  plaintiff  in  this  case  did  look  and  listen,  and 
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he  saw  everything  that  waa  in  sight  on  the  track  between  the 
point  from  whence  he  looked  and  where  the  view  of  the  track  waa 
obstructed  by  the  section  hoiMe.  The  question  squarely  presented 
by  the  facts  then  is,  Did  the  plaintiff,  notwithstanding  the  fact 
that  he  looked  and  listened,  fail  to  approach  the  crossing  with 
the  care  and  caution  of  an  ordinarily  prudent  man?  And  this 
is  generally  a  question  for  the  jury.  Norfolk  &  Western  Railroad 
Company  v.  Surge,  84  Va.  63,  4  S.  E.  21. 

in  Moberly  v.  K.  C,  Si.  J.  &  C.  B.  R.  R.  Co.,  98  Mo.  183, 
11  S.  W.  569,  the  plaintifE  approached  the  crossing,  according  to 
his  testimony,  after  9:00  p.  m.  It  was  rather  a  cold,  moonlight 
night.  He  approached  from  the  west  side.  On  that  side  wa?  a 
warning  signboard,  marked  ^Tiook  out  for  the  Cars."  This  stor^ti 
near  the  Hannibal  &  St.  Joseph  Bailroad,  and  was  at  the  base  of 
the  incline  starting  up  to  the  railroad  track.  The  evidence  tended 
to  show  that  this  was  the  most  favorable  point  for  a  person  ap- 
proaching these  crossings  to  stop  and  take  observations  to  ascer- 
tain whether  any  train  was  approaching  on  either  of  said  roads. 
In  the  direction  from  which  defendant's  train  approaclied  this 
night,  a  person  standing  under  the  signboard  could  see  it  as  far 
as  the  whistling  post  or  farther,  which  evidence  showed  was  about 
1,000  feet  from  the  crossing.  Between  that  point  and  the  crossing, 
the  railroad  made  a  curve  towards  the  west.  The  next  best  point 
of  seeing  trains  approaching  from  the  south  was  on  the  Hannibal 
&  St.  Joseph  track,  and  the  opportunities  for  so  observinpj  dimin- 
ished as  one  went  east  on  account  of  this  curve,  and  brusli,  weeds, 
etc.,  on  the  right  of  way  of  the  tracks.  The  piaiiitifT's  evidence 
tended  to  show  that  trees,  brush,  weeds,  and  vines  were  so  thick 
that  the  view  was  cut  off  so  that  one  could  not  aqe  an  approach- 
ing train  from  the  south  on  defendant's  road  for  over  250  yards, 
and  perhaps  more.  He  testified  that  he  did  etop,  just  as  his 
wagon  stood  uqder  the  s^nboard;  that  he  raised  his  cap  from 
his  ears  and  looked  in  every  direction  for  approa-jhinp^  trains;  that 
he  neither  saw  nor  heard  the  noise  of  one;  that  he  took  out  bis 
watch  and  saw  that  it  was  far  past  the  time  when  the  train  on 
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defendants  road  was  due  at  that  point,  he  being  familiar  with 
the  time  of  its  usually  passing;  and,  satipfying  himself  that  the 
way  was  clear  and  safe,  he  started  immediately  across.  Upon  this 
statement  of  facts,  which  is  taken  from  the  report  of  the  case 
in  17  Mo.  App.  518,  Mr.  Justice  Barclay,  who  delivered  the  opin- 
ion for  the  Supreme  Court,  says: 

**There  was  a  sharp  conflict  on  the  issue  of  plaintiflPs  negli- 
gence. We  may  summarize  the  effect  of  all  the  evidence  in  the 
statement  that  it  was  not  such  as  warrants  the  court  in  declar- 
ing, as  matter  of  law,  that  plaintiff^s  negligence  contributed  to 
the  injury.^^ 

This  case  seems  to  us  to  be  strongly  analogous  to  the  case  at 
bar,  and  the  Supreme  Court  of  Missouri  refused  to  hold  the  plain- 
tiff guilty  of  contributory  negligence  as  a  matter  of  law. 

In  another  and  later  Missouri  case,  it  was  held  that  it  is  not 
essential  for  a  traveler  to  look  constantly  in  both  directions. 
Oraiiot  v.  Mo.  Pac,  Ry.  Co.,  116  Mo.  460,  21  S.  W.  1094,  16 
L.  R.  A.  189. 

Another  case  in  point  is  Oreany  v  Long  Island  R.  R.  Co., 
101  N.  Y.  419,  5  N.  E.  425.  In  that  case  the  accident  happened 
at  about  5  o'clock  in  the  afternoon,  at  Richmond  Hill,  where  the 
defendant  had  a  station,  and  by  which  passed  two  of  iU  tracks 
running  east  and  west,  intersecting  a  highway  running  north  and 
south.  The  station  was  at  this  point  and  on  the  south  side  of 
the  tracks.  The  plaintiff  lived  on  the  north  side  of  the  railroad, 
and  at  the  time  in  question  was  going  along  the  highway  to  a 
store  situated  on  the  south  side  of  the  tracks.  As  she  came  to 
the  tracks  to  cross  the  railroad,  she  saw  a  train  coming  from  the 
west  on  the  southerly  track;  it  stopped  at  the  station  to  let  off 
passengers,  alid  its  cars  covered  the  highway.  She  stood  still, 
waiting  about  five  minutes  for  the  train  to  move  ahead,  but  when 
she  reached  the  tiack  the  train  wa&  still  standing  there  and  she 
stopped  just  as  it  started.  She  testified :  **As  I  came  to  the  track 
I  stood  and  looked  both  ways,  and  along  the  track,  and  saw  no 
engine'^  other  than  that  of  the  train  from  the  west.     She  took  a 
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step  or  two,  and  just  as  she  did  so,  saw  a  train  coming  from  the 
east  on  the  north  track,  but  it  was  so  close  that  she  could  not 
make  her  escape.  This  occurred  in  what  seemed  to  her  not  more 
than  a  few  seconds  after  she  had  looked  up  and  down  the  track. 
On  cross-examination  by  the  defendant's  counsel,  she  says: 

^'When  I  stepped  on  the  first  track  I  looked  both  ways  and 
could  see  nothing,  but  a  few  seconds  after  that  I  was  struck." 
*T  could  see  no  engine  looking  either  way.*' 

She  was  further  questioned  by  defendant's  counsel  as  fol- 
lows: 

"Q.  If  you  had  stepped  up  by  the  side  of  that  track  and 
looked  up  the  road,  you  would  have  seen  the  train,  wouldn't  yon?'' 

She  says: 

"I  did  look  up,  and  saw  it  too.  It  was  so  close  by  me  that  I 
could  not  possibly  make  my  escape.  If  I  had  looked  earlier  I 
would  have  seen  it,  but  I  did  not  think  there  was  any  need  of  my 
looking  more  than  once,  and  I  did  not  think  there  was  any  other 
train  due  at  that  time  I  had  looked  a  few  seconds  before  and 
then  went  right  on.  Whcoi  I  looked  I  could  see  about  a  quarter 
of  a  mile.  I  did  not  see  any  train,  and  then  I  walked  on  toward 
the  track,  and  the  train  was  right  upon  me  before  I  noticed  it" 

Danforth,  J.,  who  delivered  the  opinion  of  the  court,  in  com- 
menting on  this  evidence,  says: 

"Can  it  be  said  under  these  circumstances  that  she  was  bound 
as  a  matter  of  law  to  see  the  incoming  train?  Was  it  not  rather 
for  the  jury  to  say  whether  or  not  she  had  made  the  eflFort  which 
a  prudent  person  would  make  in  like  circumstances?  I  think  it 
was  for  the  juiy,  for  it  cannot  be  said  to  be  impossible  for  a 
reasonable  person  to  conclude  that  the  accident  was  caused,  by  the 
negligent  running  of  the  defendant's  train,  and  not  by  the  omis- 
sion of  a  duty,  or  reasonable  care  on  the  part  of  the  plaintiff  to 
avoid  the  collision." 

In  Rodrian  v.  N.  Y.,  N.  H.  &  H.  R.  fi.  Co.,  125  N.  Y.  526, 
26  N.  E.  741,  a  case  that  adheres  strictly  to  the  rule  requiring  a 
iravelei  to  look  and  listen,  it  was  held  that : 

"If  in  case  of  an  accident  at  a  crossing  it  appears  that  the 
person  injured  did  look  for  an  approaching  train,  it  would  not 
necessarily  follow  as  a  rule  of  law  that  he  was  remediless  because 


Digitized  by  CjOOQ IC 


SEPTEMBEB  TERM,  1909.— Vol.  XXIV.  773 

Opinion  of  the  Court 


he  did  look  at  the  precise  place  and  time,  when  and  where  look- 
ing would  have  been  of  the  most  advantage.  Many  circumstances 
might  be  shown  which  could  properly  be  considered  by  the  jury  in 
determining  whether  he  exercised  due  and  reasonable  care  in  mak- 
ing the  observation.^' 

In  the  case  of  the  (7.  £  E.  I.  R.  fi.  Co,  v.  Hedges,  105  Ind. 
398,  7  N.  E.  801,  it  is  held  that: 

"A  person  about  to  cross  a  railroad  track  must,  to  be  free 
from  negligence,  take  such  precaution  as  could  reasonably  be  ex- 
pected from  an  ordinarily  prudent  person  under  like  circumstan- 
ces; but  the  fact  that  he  does  not,  at  the  instant  of  stepping  upon 
the  track,  look  to  ascertain  if  a  train  is  approaching,  is  not  con- 
clusive of  want  of  due  care  on  his  part.'' 

The  foregoing  eases  sufficiently  illustrate  the  distinction  be- 
tween the  case  at  bar  and  the  cases  relied  upon  by  counsel  for  de- 
fendant in  error,  and  it  will  be  observed  that  in  every  case  where 
the  facts  are  similar  to  the  admitted  facts  in  the  case  at  bar,  the 
courts  have  uniformly  held  that  the  case  should  go  to  the  jury 
upon  the  question  of  negligence.  When  the  evidence  is  conflict- 
ing, or  when  the  facts  are  undisputed,  but  different  minds  may 
reasonably  draw  different  conclusions  from  them,  the  question  of 
negligence  is  always  for  the  jury.  Hence,  when  the  question  of 
negligence  arises  upon  a  conceded  state  of  facts,  if  reasonable  men 
might  arrive  at  different  conclusions,  it  must  be  submitted  to  the 
jury. 

On  the  second  proposition  we  are  satisfied,  as  the  case  now 
stands,  the  doctrine  of  last  clear  chance  or  the  humanitarian  doc- 
trine, as  it  is  called  by  Mr.  White  in  his  work  on  Personal  Injuries 
on  Railroads  (section  398),  has  no  application  to  it.  The  admit- 
ted facts  do  not  bring  it  within  the  rule  laid  down  by  this  court 
in  A.,T,  £  S.  F.  By.  Co.  v.  Baker,  21  Okla.  51,  96  Pac.  433.  We 
think  the  statement  of  the  rule  quoted  approvingly  in  Bailway 
Company  v.  Baker,  supra,  from  Highland  Ave.  &  B.  R.  Co.  v. 
Sampson,  91  Ala.  560,  8  South.  778,  is  the  correct  one,  and  are 
constrained  to  adhere  to  it  in  the  case  at  bar.  The  rule  laid 
down  in  the  Highland  Case  is  to  the  effect  that: 
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^T.t  plaintiff,  injured  in  a  collision  at  a  railroaod  crossing, 
used  due  diligence  after  discovering  his  peril,  he  can  recoYCT, 
though  he  was  negligent  in  not  stopping  and  listening,  provided 
defendant,  after  seeing  the  danger  failed  to  use  due  care/' 

In  the  case  at  bar  there  was  no  evidence  tending  to  prove  that 
the  engineer  in  charge  of  defendants  engine  discovered  the  peril 
of  the  plaintiff  until  the  accident  occurred.  The  mere  fact  that 
the  engineer  may  have  seen  the  plaintiff  approaching  the  track 
in  a  covered  wagon,  would  not  necessarily  put  him  on  his  guard  as 
to  the  peril  of  the  plaintiff.  The  engineer  has  the  right  to  pre- 
sume that  a  person  thus  approaching  the  track  has  not  omitted 
the  ordinary  precautions  imposed. upon  him  by  law,  and  will  stop 
in  time  to  avoid  an  injury.  But  when  the  engineer  sees  the 
plaintiff  ^ppro{)X2hing  (the  track  apparently  unconscious  of  his 
danger  or  unable  to  extricate  himself  therefrom,  the  humanitariau 
doctrine  requires  the  engineer  to  exercise  reasonable  care  and  pru- 
dence to  avoid  injuring  him.  In  other  words,  he  may  not,  with- 
out incurring  civil  liability,  deliberately  run  down  and  kill  or 
seriously  injure  a  person  so  situated,  although  it  may  have  been 
shown  that  his  negligence  contributed  to  the  injury.  This  rule 
of  last  clear  chance  is  recognized  by  the  courts,  as  an  exception  to 
the  general  rule  that  the  contributory  negligence  of  the  person 
injured  will  bar  a  recovery,  without  reference  to  the  degree  of 
negligence  on  his  part,  and  under  this  exception  to  the  rule  it 
may  now  b6  stated  to  be  well  established  that  the  injured  person, 
or  his  representative,  may  recover  damages  for  an  injury  result- 
ing from  the  negligence  of  the  defendant,  although  the  negligence 
of  the  injured  person  exposed  him  to  the  dangers  of  the  injury  sus- 
tained, if  the  injury  was  more  immediately  caused  by  the  want  of 
care  on  the  defendant's  part  to  avoid  the  injury  after  discovering 
the  peril  of  the  injured  person. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded,  with  directions  to  grant  a  new  trial. 

All  the  Justices  concur. 
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Incorporated  Town  op  Hartshorne   et   al.   v.   Incorporated 
Town  of  Haileyville  et  al. 

No.  111.    Opinion  Filed  September  28,  1909. 

(104  Pac.  49.> 

PUBLIC  LANDS— Townsitet  in  Ind.  Ter.  A  town  having  been  incor- 
porated by  virtue  of  section  14,  Act  Congr.  June  26,  1898  (Curtis 
Bill),  c.  517.  30  Stat  499,  500,  and  by  order  of  court  its  boundaries 
havingr  been  fixed,  when  the  townsite  commission,  by  virtue  of 
the  agreements  or  treaties  between  the  United  States  and  the 
Choctaw  and  Chickasaw  Nations,  laid  out  a  townsite,  not  cover- 
ing all  the  municipal  area  included  by  the  order  of  the  court  Ax- 
ing such  limits,  it  has  the  eftect  of  detaching  from  the  original 
limits  such  portion  of  the  incorporated  area  as  was  not  included 
in  the  townsite  limits. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Pittsburg  County;  P.  B.  Cole,  Judge. 

Action  by  the  Incorporated  Town  of  Haileyville  and  others 
against  the  Incorporated  Town  of  Hartshorne  and  others.  Judg- 
ment for  plaintiflb,  and  defendants  bring  error.  Modified  and 
affirmed. 

On  the  Slst  day  of  July,  1905,  the  defendants  in  error,  the 
incorporated  town  of  Haileyville,  A.  R.  Johnson,  Dan  Freeman, 
and  Carl  Freeman,  for  themselves  and  others  similarly  situated, 
as  plaintiffs,  commenced  this  action  against  the  incorporated  town 
of  Hartshorne,  J.  E.  Berry,  town  marshal,  and  ex  officio  tax  col- 
lector, and  C.  R.  Hunt,  its  mayor,  in  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory  at  South  McAlester, 
by  bill  of  complaint  in  equity,  alleging  that  said  towns  of  Harts- 
horne and  Haileyville  were  incorporated,  and  that  their  incorpor- 
ate boundaries,  limits,  and  geographical  jurisdiction  had  been 
fixed  by  the  said  court  long  prior  to  the  time  that  the  townsites 
of  Hartshorne  and  Haileyville  were  established,  fixed,  and  ap- 
proved by  the  Secretary  of  the  Interior;  that  the  municipal  cor- 
porate limits,  lines,  and  boundaries  of  the  said  towns  of  Harts- 
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home  and  Haileyville  do  not  agree  and  conform  to  the  townsite 
limits  of  the  said  towns  as  established  by  the  United  States  gov- 
ernment, therein  specifically  setting  out  the  discrepancy.  The 
complainants  were  located  within  the  townsite  limits  of  Hailey- 
ville as  established  by  the  United  States  government,  and  also 
within  the  municipal  corporate  limits  of  the  town  of  Hartshome. 
The  incorporated  town  of  Hartshorne,  through  its  city  marshal 
and  tax  collector,  notified  the  petitioners  and  all  other  persons 
residing  within  the  said  area  that,  unless  all  their  taxes  were  paid, 
their  property  would  be  immediately  advertised  for  sale  to  satisfy 
the  requirements  of  the  said  town  of  Hartshorne  for  taxes.  The 
relief  prayed  for  was  that  the  officers,  marshal  and  tax  collector 
of  the  town  of  Hartshorne,  be  restrained  from  in  any  manner  col- 
lecting or  attempting  to  collect  any  taxes  of  any  kind  or  nature 
whatever  from  any  person  or  persons  residing  on  any  of  the  said 
lands  within  the  townsite  of  Haileyville,  and  from  advertising, 
seizing,  selling,  or  in  any  way  attempting  to  sell,  or  in  any  way 
interfering  with  any  of  said  property  of  any  person  or  persons 
residing  on  or  owning  property  on  any  of  said  lands,  for  any 
claim  of  taxes  of  any  kind  or  nature  whatsoever,  until  the  fur- 
ther order  of  said  court,  and  that  the  town  authorities  of  said 
town  of  Hartshorne  be  required  to  eliminate  from  its  coriwrate 
limits  and  boundaries  the  lands  therein  described,  and  that  the 
same  be  annexed  to,  included,  and  made  a  part  of  the  political 
and  corporate  limits  of  the  town  of  Haileyville. 

On  the  same  day  a  temporary  injunction  was  issued  as  prayed 
for.  Afterwards  the  plaintiffs  amended  their  petition,  attaching 
thereto,  and  identifying  the  same  as  an  exhibit,  a  copy  of  the 
order  of  the  United  States  Court  for  the  Central  District  of  the 
Indian  Territory  at  South  McAlester,  made  and  entered  on  the 
^6th  day  of  October,  1902,  by  which  the  town  of  Haileyville  was 
incorporated,  and  also  a  copy  of  the  order  of  said  court  made  and 
entered  on  the  1st  day  of  March,  1900,  incorporating  the  town 
of  Hartshome,  was  attached  to  said  petition  as  an  exhibit  and 
made  a  part  thereof.     The  petition  for  annexation  was  in  due 
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form,  and  signed  by  the  required  number  of  petitioners.  On  the 
11th  day  of  December,  1907,  the  defendants  demurred  to  the 
plaintiff's  petition  on  the  following  grounds:  (1)  That  the  facts 
did  not  constitute  a  cause  of  action;  (2)  adequate  remedy  at  law; 
(3)  because  special  and  adequate  remedy  at  law  exists;  (4)  mis- 
joinder of  parties  plaintiff.  On  the  12th  day  of  December,  1907, 
the  demurrer  was  overruled.  Defendants  duly  saving  their  ex- 
ceptions and  declining  to  plead  further,  judgment  was  rendered 
in  favor  of  the  plaintiffs.  An  appeal  having  been  properly  prose- 
cuted from  said  judgment  to  this  court,  it  is  now  here  for  review. 

Brewer  &  Andrews,  for  plaintiflb  in  error. 

Williams,  J.  (after  stating  the  facts  as  above).  The  ques- 
tion here  for  determination  is  as  to  whether  or  not  a  town  having 
been  incorporated  by  virtue  of  section  14.  Act.  Cong.  June  26, 
1898,  known  as  the  '^Curtis  BilP  (chapter  517,  30  Stat.  499,  500), 
by  order  of  the  district  court,  and  the  municipal  boundaries  desig- 
nated in  such  order,  where  the  townsite  commission  by  virtue  of 
the  agreement  or  treaties  between  the  United  States  and, the  Choc- 
taw and  Chickasaw  Tribes  (30  Stat.  508,  509;  Act  July  1902,  c. 
1362,  32  Stat.  652,  653)  laid  out  a  townsite  not  covering  all  the 
area  included  by  the  order  of  court  fixing  the  municipal  boundary, 
it  had  the  effect  of  detaching  from  such  municipal  limits  such  por- 
tion of  the  incorporated  area  as  was  not  included  in  the  townsite 
limits.  Section  14,  supra,  applied  to  all  the  Five  Civilized  Tribes, 
and  said  agreements  or  treaties  only  to  the  Choctaw  and  Chicka- 
saw Nations,  but  the  treaties  by  express  reservation  did  not  super- 
sede said  section  14  (30  Stat.  500).  The  creation  of  municipal- 
ities is  through  the  exercise  of  the  power  of  the  sovereignty.  In 
the  American  states,  except  as  otherwise  provided  in  the  state 
Constitutions,  a  municipality  can  be  created  only  by  a  sovereign 
act  of  legislation,  either  general  or  special,  by  (1)  the  state  Legis- 
lature, (2)  federal  Congress,  or  (3)  territorial  Tjegislature  when 
so  empowered  by  act  of  Congress.  The  district  court  in  incor- 
porating such  towns  was  not  exercising  legislative  authority.    Ju- 


Digitized  by  CjOOQIC 


778  SUPHEME  COUBT  OF  OKLAHOMA. 

Town  of  Hartshome  et  al.  v.  Town  of  Hallesnrille  et  al. 

dicially  it  made  an  adjadication  as  to  population,  number  of  pe- 
titioners, and  other  facts  required  to  be  determined.  Manfs.  Dig. 
Ark.  1884,  e.  29  (Ind.  T.  Ann.  St.  1899,  c.  15).  This  is  a  usual 
exercise  of  such  authority.  Mendenthal  v.  Burton,  42  Kan.  570, 
22  Pac.  558;  Staie  v.  Ooowin,  69  Tex.  55,  5  S.  W.  678;  Mapor 
etc.,  V.  Shelton,  1  Head  (Tenn.)  24;  Woods  v.  Henry,  55  Mo. 
560;  In  re  County  Com'rs,  22  Okla.  435,  98  Pac.  557;  Htll  r. 
City  of  Kahoka  (C.  C.)  35  Fed.  32. 

The  townsite  commission  by  virtue  of  the  treaties  was  clothed 
with  both  legislative  and  administrative  authority.  By  special 
legislative  act,  where  there  is  no  constitutional  restriction,  a  por- 
tion of  the  area  of  a  municipality  may  be  detached.  The  provi- 
sion of  said  treaties  relative  to  townsites  superseded  section  15  of 
the  Curtis  bill,  supra,  which  was  complementary  to  section  14. 
Said  section  15  provided  that  the  townsite  commission  shall  cause 
to  be  surveyed  and  laid  out  townsites  where  towns  with  a  popula- 
tion of  200  or  more  were  located,  conforming  to  the  existing  sur- 
vey, so  far  as  may  be,  giving  to  each  town  such  territory  as  may 
be  required  for  its  then  needs  and  reasonable  prospective  growth. 
The  treaty  provision  superseding  section  15  was  substantially  the 
same.  30  Stat.  p.  508.  Section  14  excludes  all  towns  under  200. 
population  from  incorporation.  Now,  what  is  meant  by  the  clause 
^'giving  to  each  town  such  territory  as  may  be  required  for  its 
present  needs  and  reasonable  prospective  growth''?  See  section 
15  of  the  Curiiis  bill.  Was  it  intended  to  supersede  where  not  in 
conformity  therewith  the  municipal  boundaries  as  fixed  prior  to 
that  time  under  section  14?  Such  seems  to  be  indicated  by  the 
clause  in  section  14  that  ^^such  city  or  town  government  shall  in 
no  case  have  any  authority  to  impose  upon  or  levy  against  any 
lands  in  said  cities  or  towns  any  tax  until  after  title  is  secured 
from  the  tribe ;  but  all  other  property,  including  all  improvements 
on  town  lots,  which  for  the  purpose. of  this  act,  shall  be  decreed 
personal  property,  together  with  all  occupations  and  privileges, 
shall  be  subject  to  taxation."  It  seems  to  have  been  contemplated 
that  only  such  area  should  be  included  in  such  limits  as  should  be 
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platted  into  lots,  streets,  alleys,  parks,  etc.,  where  the  commission 
failed  to  include  all  of  the  municipal  area  in  the  townsites,  it  had 
the  effect  of  a  special  legislative  act,  detaching  such  territory  from 
said  municipality. 

The  Indian  Territory  was  without  a  local  Legislature  to  legis- 
late to  meet  the  local  needs.  The  noncitizen  had  taken  up  his 
abode  there,  and  built  towns  and  cities,  without  any  titles  to  the 
lots  and  blocks  upon  which  improvements  had  been  placed.  They 
had  neither  titles  nor  local  self-government.  Section  14  was  pre- 
liminary to  laying  out  the  townsites  for  the  vesting  of  titles  in  the 
parties  having  erected  the  improvements.  Where  the  title  was  di- 
vested out  of  the  tribe  into  the  individual,  the  lot  would  be  sub- 
ject to  taxation,  but  it  would  take  time  to  consummate  this  pur- 
pose, and  consequently  section  14  was  enacted  to  afford  immediate 
local  municipal  government.  In  connection  with  the  laying  out 
of  townsites,  the  balance  of  the  lands  other  than  that  segregated 
for  coal  and  asphalt  deposits  (30  Stat.  pp.  505,  506,  507;  32  Stat, 
pp.  642,  643,  644)  was  to  be  allotted  to  the  members  of  said  tribes. 
The  allotments  were  to  be  nontaxable  while  the  title  remained  in 
the  original  allottee,  not  to  exceed  21  years  from  the  date  of  the 
patents;  the  homestead^  one  half  of  the  allotment,  inalienable  for 
the  same  period;  the  surplus — the  other  half — alienable,  one- 
fourth  in  one  year,  one-fourth  in  three  years  and  the  balance  in 
five  years  from  date  of  patents.  30  Stat.  p.  507 ;  32  Stat.  p.  643. 
It  is  not  conceivable  that  Congress  should  have  contemplated  that 
any  allotment  under  such  a  status  should  be  included  and  retained 
within  the  boundaries  of  a  municipality.  The  purpose  was  to 
permit  the  laying  out  of  towns  to  meet  the  necessities  occasioned 
by  the  white  people  congregating  and  settling  and  constructing 
improvements  on  lands  belonging  to  the  tribes.  Titles  to  the  lots 
on  which  such  improvements  had  been  placed  were  to  be  secured, 
and  local  government  to  preserve  the  peace,  protect  health,  and 
promote  education  was  to  be  afforded  to  such  noncitizens.  In  the 
light  of  the  history  of  the  legislation,  it  was  clearly  the  intention 
of  Congress  that  the  townsite  boundaries  (which  were  to  include 
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a  reasonable  prospective  growth)  were  to  control  the  municipal 
boundaries.  A  copy  of  the  townsite  plats  were  to  be  filed  with 
the  clerk  of  the  court  having  jurisdiction  to  make  the  orders  of 
incorporation,  thus  providing  a  complete  record  for  municipal  as 
well  as  other  purposes.  By  the  conclusion  reached  all  the  provis- 
ions relating  to  towns  are  harmonized,  and  the  ends  attained  rea- 
sonably accord  with  the  then  local  conditions. 

The  judgment  of  the  lower  court,  in  so  far  as  it  restrained 
the  officers  of  the  town  of  Hartshome  from  collecting  taxes  from 
the  defendants  in  error  residing  in  the  detached  territory,  is  with- 
out error.  That  part  seeking  to  detach  the  area  in  controversy 
from  the  incorporated  town  of  Hartshome,  and  attaching  it  to  the 
incorporated  town  of  Haileyville,  is  erroneous,  said  territory  hav- 
ing been  so  aflfected  by  the  prior  action  of  the  townsite  commission. 

The  judgment  is  accordingly  modified  and  affirmed. 

All  the  Justices  concur. 


Melton  v.  Snow. 

No.   80.     Opinion   Filed   September  23.   1909. 

(104  Pac  40.) 

USURY — Recovery  of  Usury  Paid.  Under  section  4,  c  18,  p.  186,  Sesa 
Laws  Okla.  T.  1S97  (section  849,  Wilson's  Rev.  &  Ann.  St  1903). 
providing  that  "  a  person  takingr,  receiving,  retaining  or  con- 
tracting for  any  higher  rate  of  interest  than  twelve  per  cent 
per  annum  shall  forfeit  aU  the  Interest  so  taken,  received,  re- 
tained or  contracted  for;  it  being  the  intention  or  meaning  of 
this  section  not  to  provide  for  a  forfeiture  of  any  portion  of  the 
principal,"  the  party  paying  such  excess  interest  may  recover 
by  suit  from  the  party  taking,  receiving,  or  retaining 
the   same  all  the   interest  so   taken,   received,   or   retained. 

(Syllabus  by  the  Court) 
Error  from  District  Court,  Oreer  County;  C,  F.  Irwin,  Judge. 
Action  by  0.  P.  Melton  against  E.  Snow.    Judgment  for  de- 
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fendant,  and  plaintiff  brings  error.    Reversed  and  remanded,  with 
directions. 

On  the  3d  day  of  November,  1906,  the  plaintiff  in  error,  as 
plaintiff,  commenced  his  action  against  the  defendant  in  error,  as 
defendant,  in  the  probate  court  of  Greer  county,  Okla.,  declaring 
in  the  sum  of  $410,  being  for  the  recovery  of  usurious  interest 
paid  by  the  plaintiff  to  the  defendant.  On  the  6th  day  of  Sep- 
tember, 1906,  judgment  was  rendered  in  said  court  in  favor  of 
the  plaintiff  against  the  defendant  in  said  sum.  An  appeal  was 
prosecuted  therefrom  to  the  district  court  of  Greer  county,  Okla. 
T.,  and  thereafter  by  said  court  the  demurrer  of  defendant  to 
plaintiff's  petition  was  sustained,  leave  bein^  granted  to  file  an 
amended  petition.  On  the  10th  day  of  June,  1907,  plaintiff 
filed  said  amended  petition,  alleging  as  his  first  cause  of  action 
that  on  the  27th  day  of  May,  1903,  he  borrowed  from  the  de- 
fendant the  sum  of  $200,  and  the  defendant  contracted  for,  took, 
and  received  from  the  plaintiff  the  sum  of  $60  as  interest  for  the 
use  of  said  $200  from  May  27,  1903,  to  August  24,  1903,  said  con- 
tract being  evidenced  by  a  certain  promissory  note  made  and  ex- 
ecuted by  the  plaintiff  to  the  defendant  in  the  sum  of  $260,  dated 
May  27,  1903,  and  due  August  24,  1903;  Jhat  in  consideration  of 
said  note  the  plaintiflf  received  only  the  sum  of  $200 ;  that  the  re- 
maining $60  waft  interest  charged  and  contracted  for  by  the  de- 
fendant, the  same  being  greatly  in  excess  of  the  legal  rate  of  in- 
terest; that  said  amount  of  $260  was  paid  in  full  by  the  plaintiff 
to  defendant  in  June,  1903,  and  by  reason  thereof  the  defendant  is 
indebted  to  the  plaintiff  in  the  sum  of  $60. 

As  his  second  cause  of  action  the  plaintiff  further  alleged 
that  on  the  14th  day  of  December,  1903,  he  borrowed  from  the 
defendant  the  sum  of  $1,200,  payable  April  7,  1904;  that  the  de- 
fendant contracted  for,  took,  and  received  from  the  plaintiff  as 
interest  for  the  use  of  said  $1,200  for  said  time  the  sum  of  $350, 
the  same  being  in  excess  of  the  legal  rate  of  interest;  that  said 
tract  was  evidenced  by  a  certain  promissory  note  made  by  plain- 
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tiff  to  defendant  for  the  sum  of  *1,550,  dated  December  4,  1903, 
and  payable  April  7,  1904;  that  the  plaintiff  received  in  consider- 
ation of  said  note  only  the  sum  of  $1/^00,  the  remaining  $350 
being  interest  contracted  for  by  the  defendant;  that  said  note 
was  paid  in  full  by  the  plaintiff  to  the  defendant  on  or  about  Jan- 
uary 1,  1905,  by  reason  of  which  the  defendant  is  indebted  to  the 
plaintiff  in  the  sum  of  $350;  that  copies  of  said  notes  could  not 
be  set  out  in  or  attached  to  the  respective  counts  or  causes  of  ac- 
tion, for  the  reason  that  the  originals  were  in  the  hands  of  the 
defendant,  and  he  was  accordingly  thereby  notified  to  produce  the 
same  on  the  trial  of  said  cause,  or,  in  lieu  thereof,  evidence  would 
be  introduced  as  to  the  contents  of  the  same.     It  is  further  al- 
leged that  said  usurious  sums  of  money  paid  as  interest  were  paid 
imder  protest;  that  the  d.efendant  had  a  mortgage  on  plaintiff's 
home  and  other  property  greatly  in  excess  of  said  amounts,  and 
was  threatening  to  foreclose  said  mortgage,  and  sacrifice  plaintiff's 
property,  unless  said  notes  were  paid;  that  plaintiff  paid  said 
sums  because  of  said  threats  of  the  defendant,  and  thereby  the 
defendant  is  indebted  to  the  plaintiff  for  such  excess  interest  in 
the  sum  of  $410,  etc. 

Stewart  '&  Rohinsqji,  for  plaintiff  in  error. — Citing :  Bmm  r. 
Thorns,  150  Ind.  378;  People's  Bank  v.  Dalton,  2  Okla.  476; 
Bexar,  etc.Ass'n  v.  Robinson,  78  Tex.  163;  Wheaton  r.  Uibbard, 
10  Johns.  (N.  Y.)  291;  Bank  v.  Wood,  53  Vt.  491;  Mussleman  v. 
McAlhaney,  23  Ind.  4. 

J.  A .  Powers,  for  defendant  in  error. 

Williams,  J.  (after  stating  the  facts  as  above).  Article  2, 
c.  14,  p.  94,  Sess.  Laws  Okla.  T.  1895,  provides: 

"Section  1.  Under  an  obligation  to  pay  interest,  no  rate  be- 
ing specified,  interest  is  payable  at  the  rate  of  seven  per  cent  per 
annum. 

''Sec.  2.  Section  6,  7,  8  and  9  of  article  6,  chapter  16,  of 
the  compiled  laws  of  1893,  entitled  'Contracts,'  are  hereby  re- 
pealed.''    (Approved  February  21,  1895.) 

Section  1,  c.  14,  p.  93,  Sess.  Laws  Okla.  T.  1895,  provides: 


Digitized  by  CjOOQ IC 


SEPTEMBER  TERM,  1909.— Vol.  XXIV.  783 

Opfnion  of  the  Court. 

*That  section  10,  of  article  6,  of  chapter  16,  Oklahoma  Stat- 
utes, be,  and  the  same  is  hereby  amended  so  as  to  read^  as  follows : 
(section  10)  All  judgments  of  courts  of  record  and  justices  of 
the  peace  shall  bear  interest  from  the  day  on  which  they  are  ren- 
dered at  the  rate  of  seven  per  cent,  per  annum:  Provided,  that 
when  a  rate  of  interest  is  specified  in  any  contract,  that  rate  shall 
continue  until  jfull  pajTnent  is  made,  and  any  judgment  rendered 
on  any  such  contract  shall  bear  the  same  rate  of  interest  men- 
tioned in  the  contract,  which  rate  shall  be  specified  in  the  judg- 
ment; but  in  no  case  shall  such  rate  exceed  twelve  per  cent,  per 
annum :  Provided,  that  if  the  contract  rate  be  greater  than  twelve 
per  cent,  per  annum,  said  judgment  shall  bear  interest  at  the 
rate  of  twelve  per  cent,  per  annum,  but  such  interest  must  not  be 
compounded  in  any  manner  or  form.^^   (Approved  March  8,  1895  ) 

The  session  of  the  Legislature  of  1897  passed  general  laws 
relating  to  interest  (sections  1,  2,  3,  4,  5,  6,  7,  c.  18,  pp.  186,  187, 
Sess.  Laws  Okla.  T.  1897),  providing  (1)  that  under  an  obliga- 
tion to  pay  interest,  no  rate  being  specified,  interest  is  payable  at 
the  rate  of  7  per  cent,  per  annum,  and  in  like  proportion  for  a 
longer  or  shorter  time,  but  in  the  computation  of  interest  for  less 
than  a  year  360  days  are  deemed  to  constitute  a  year;  (2)  when 
there  is  not  an  express  contract  in  writing  fixing  a  different  rate, 
interest  is  to  be  at  the  rate  of  7  per  cent,  per  annum;  (3)  inter- 
est not  exceeding  one  year  may  be  deducted  in  advance;  (4)  party 
taking,  receiving,  retaining,  or  contracting  for  a  higher  rate  of 
interest  than  12  per  cent,  per  annum  shall  forfeit  all  the  interest 
80  taken,  received,  retained,  or  contracted  for,  it  being  the  intent 
and  meaning  of  said  section  not  to  provide  for  a  forfeiture  of  any 
portion  of  the  principal;  (5)  article  2,,c  14,  Sess.  Laws  1895, 
repealed;  (6)  all  acts  and  parts  of  acts  in  conflict  with  said  act 
repealed.  Under  the  provisions  of  section  9,  art.  6,  c.  16,  p.  223, 
St.  Okla.  T.  1893  (section  891),  when  a  greater  rate  of  interest 
had  been  paid  than  12  per  cent,  per  annum,  the  person  paying 
it  or  his  personal  representative  might  recover  the  excess  from  the 
person  taking  it,  or  his  personal  representative,  in  an  action  in 
the  proper  court.  People's  Bank  v.  Daiton,  2  Okla,  476,  37  Pac. 
807;  Wood  v.  Cuthberson,  3  Dak.  328,  21  N.  W.  3;  Robison  v. 
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McKinney,  4  Dak.  290,  29  N.  W.  658.  Said  section  9,  art.  6,  c 
16,  p.  223,^  St.  Okla.  T.  1893  (section  891),  was  repealed  by  act 
of  the  Legislature  of  said  territory,  supra,  approved  February  21, 
1895,  Sess.  Laws  1895,  p.  94,  c.  14,  §  2  {Seawell  v.  Hendricks, 
4  Okla.  439,  46  Pac.  557),  but  said  provisions  for  the  recovery  of 
the  excess  interest  of  section  9  (section  891)  was  merely  declara- 
tory of  the  common  law  in  force  in  said  territory  (section  4200, 
Wilson's  Rev.  &  Ann.  St.  1903),  and  said  section  4,  c.  18,  p. 
186,  Sess.  Laws  Okla.  T.  1897  (section  849,  Wilson's  Rev  & 
Ann.  St.  1903),  providing  that  ^'a  person  taking,  receiving,  re- 
taining, or  contracting  for  any  higher  rate  of  interest  than  twelve 
per  cent,  per  annum  shall  forfeit  all  the  interest  so  taken,  received, 
retained,  or  contracted  for  (italics  ours),  it  being  the  intent  and 
meaning  of  this  section  not  to  provide  for  a  forfeiture  of  any  por- 
tion of  the  principal,"  has  the  effect  of  re-enacting  a  more  com- 
prehensive penalty  than  was  provided  for  by  section  9,  art.  6,  c. 
16,  p.  223,  St.  Okla.  T.  1893  (section  891).  There  the  aggrieved 
party  or  his  personal  representative  might  recover  the  excess — 
that  is,  the  amount  of  interest  in  excess  of  12  per  cent.T-from 
the  person  taking  it,  or  his  personal  representative,  in  an  action  in 
the  proper  court. 

Now,  how  could  a  forfeiture  be  made  effective  where  the  in- 
terest had  been  so  taken,  received,  or  retained  for  a  rate  in  excess 
of  12  per  cent,  per  annum,  except  by  an  action  by  the  party,  or 
his  personal  representative,  who  paid  the  same  against  the  party 
taking,  receiving,  or  retaining  the  same,  or  his  personal  represen- 
tative, recover  all  of  such  interest?  It  may  be  suggested  that 
in  some  instances  the  state,  and  in  others  the  complaining  party, 
recovers  the  forfeiture  or  penalty.  But  we  may  look  to  the  histon 
of  usury  laws  for  the  purpose  of  construing  this  statute.  At  com- 
mon law  the  borrower  who  had  paid  more  than  the  legal  rate  of 
interest  had  the  right  to  recover  such  excess  of  interest  in  an  ac- 
tion of  assumpsit.  Baum  v.  Thorns,  160  Ind.  378,  50  N.  E.  357, 
65  Am.  St.  Rep.  368;  Bexar  Bldg.  '<&  Loan  Association  v.  Robin- 
son, 78  Tex.  163,  14  S.  W.  227,  9  L.  B.  A.  292,  22  Am.  St  Kep. 
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36;  Wheaton  v,  Hibbard,'20  Johns.  (N.  Y.)  291,  11  Am.  Dec. 
284;  Palmer  v.  Lord,  6  Johns.  Ch.  (N.  T.),  95;  Dunham  v,  Oould, 
16  Johns.  (N.  Y.)  368,  8  Am.  Dec.  32-3;  Bank  v. 
Wood,  53  Vt.  491;  Mtissleman  v.  McAlhaney,  23  Ind.  4, 
85  Am.  Dec.  445 ;  People's  Bank  v.  Dalton,  2  Okla.  476,  37  Pax;. 
807.  If  the  Legislature  of  Oklahoma  Territory  (Sess.  Laws  1895, 
p.  94,  c.  14,  §  2)  in  repealing  section  9,  art.  6,  c.  16,  p.  223,  St. 
Okla.  T.  1893  (section  891),  providing  that,  "when  a  greater 
rate  of  interest  has  been  paid  than  12  per  cent  per  annum 
the  excess  of  such  interest  may  be  recovered  by  the  party  paying 
the  same,*'  at  the  same  time  removing  any  limitation  from  the 
rate  by  contract,  and  afterwards  enacting  section  4,  c.  18,  p.  186, 
Sess.  liaws  1897  (section  849,  Wilson's  Rev.  &  Ann.  St.  1003), 
providing  for  a  forfeiture  of  the  entire  interest,  when  a  usurious 
rate  was  taken,  received,  retained,  or  contracted  for,  had  intended 
whilst  it  was  re-enacting  a  greater  forfeiture  or  penalty  than  ex- 
isted by  virtue  of  said  section  9,  or  the  provisions  of  the  common 
law,  to  provide  for  such  forfeiture  or  penalty  to  be  recovered  other 
than  by  the  party  paying  the  same,  the  presumption  is  that  it  would 
have  expressly  or  clearly  so  indicated,  and,  in  case  of  doubt,  it 
is  to  be  assumed  that  there  was  no  such  intention  or  change  of 
policy.  But  we  are  further  strengthened  in  this  view  from  the 
language  of  the  section,  wherein  it  is  provided  that  "the  person 
taking,  receiving,  retaining,  or  contracting  for  any  higher  rate  of 
interest  than  twelve  per  cent,  per  annum  shall  forfeit  all  the  in- 
terest so  taken,  received,  retained  or  contracted  for."  Now,  if  the 
party  has  contracted  for  a  greater  rate  of  interest,,  that  means,  in 
connection  with  the  use  of  the  term,  that  he  has  neither  taken,  re- 
ceived, nor  retained  it;  and  to  whom  would  he  forfeit  that  in- 
terest that  he  had  contracted  for?  Neither  having  taken,  received, 
nor  retained  it,  he  could  not  forfeit  it  to  any  third  party,  and  it 
necessarily  means  that  in  attempting  to  enforce  that  contract  for 
such  excessive  interest  on  proper  plea  by  the  party  agreeing  to  pay 
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the  same  or  with  whom  the  contract  had  been  made  for  euch  ex- 
cessive rate  of  interest  the  same  shall  be  forfeited  in  his  favor. 

It  follows  that  the  lower  court  erred  in  sustaining  the  de- 
murrer to  both  counts  of  plaintiflPs  petition.  The  judgment  of 
the  lower  court  is  accordingly  reversed,  and  the  case  remanded 
with  instruction  to  set  aside  the  order  sustaining  said  demurrer 
and  to  overrule  the  same,  and  proceed  in  accordance  with  this 
opinion. 

All  the  Justices  concur. 


State  v.  Eighteen  Casks  op  Beer  et  al. 

No.  895.     Opinion     Filed  October  4.  1909. 

(104  Pac.  1093.) 

COMMERCE — Interstate — Intoxicating  Liquor  —  Confiscation — Police 
Power. — A  citizen  of  Oklahoma  having  purchased  intoxicating 
liquors  in  another  state  and  caused  the  same  to  be  transported 
.  to  him  as  consifirnee  in  this  state  by  an  interstate  shipment  the 
laws  of  this  state  by  virtue  of  the  police  power  (Act  Cong.  Aug. 
8.  1890,  c.  728,  26  Stat  813  [U.  S.  Comp.  St  1901.  p.  31771  attach- 
immediately  after  the  consummation  of  the  delivery  of  the  car- 
rier to  the  consignee,  (a)  Such  consignee  having  received  the 
actual  and  exclusive  possession  of  such  liquors  from  the  carrier 
at  its  depot,  and  retaining  such  possession  on  its  said  premises 
with  the  purpose  and  the  intention  of  selling  and  bartering  the 
same  contrary  to  the  laws  of  this  state,  such  liquors  may  bt 
seized  and  confiscated  under  sections  5,  6,  art  8,  of  the  enforcing 
act  (Sess.  Laws  1907-08.  p.  GOG,  c  69),  before  the  same  have 
been  by  said  consignee  conveyed  from  the  carrier's  premises  to 
the  consignee's  residence,  place  of  business,  or  warehouse,  (b) 
Such  consignee  having  received  the  actual  and  exclusive  pos- 
session of  such  liquors  from  the  carrier  at  its  depot  and  retain- 
ing such  possession  on  its  said  premises  for  his  or  his  family's 
use,  such  liquors  cannot  be  seized  and  confiscated  under  sec- 
tions 5  and  6  of  the  enforcing  act  (Sess.  Laws  1907-08,  p.  60S), 
either  before  or  after  the  same  have  been  conveyed  from  the 
carrier's  premises  to  the  consignee's  residence. 

(Syllabus  bv  the  Court.) 
Error  from  OJclahoma  County  Court;  Sam  Hooker,  Judge, 


Digitized  by  CjOOQ IC 


SEPTEMBER  TERM,  1909.— Vol.  XXIV.  787 


statement   of   Facts. 


Action  submitted  upon  an  agreed  statement  of  facts  by  the 
State  of  Oklahoma  against  Eighteen  Casks  of  Beer  claimed  by  B. 
W.  Tucker.  Judgment  for  claimant,  and  the  State  brings  error. 
Reversed  and  rendered. 

This  action  was  tried  in  the  lower  court  by  virtue  of  section 
4717,  Wilson^s  Rev.  &  Ann.  St.  1903,  under  the  following  agreed 
facts  to-wit : 

"Prior  hereto  the  said  B.  W.  Tucker  purchased  outside  of  the 
state  of  Oklahoma  a  car  load  of  beer,  and  had  the  same  shipped  to 
him  at  Oklahoma  City,  Oklahoma  county,  Okla.,  by  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company,  a  corporation  engaged  in 
doing  an  interstate  business  between  said  Oklahoma  City  and  points 
outside  of  the. state  of  Oklahoma.  That,  upon  the  arrival  of  said 
car  load  of  beer  at  its  destination  in  said  Oklahoma  City,  the  said 
B.  W.  Tucker  appeared  at  the  office  of  the  said  Atchison,  Topeka 
&  Santa  Fe  Railway  Company,  in  said  Oklahoma  City,  and  paid 
the  freight  thereon,  surrendered  up  the  bill  of  lading  therefor,  and 
took  possession  thereof.  Said  car  load  of  beer  upon  its  delivery  to 
the  said  B.  W.  Tucker  at  said  Oklahoma  City  consisted  of  120 
casks,  all  of  which,  with  the  exception  of  the  18  casks  here  in- 
volved, were  by  the  said  B.  W.  Tucker  removed  from  said  car  prior 
to  the  seizure  hereinafter  referred  to.  On  the  third  day  after  the 
arrival  of  said  car  at  said  Oklahoma  City,  and  after  the  said  B.  W. 
Tucker  had  paid  the  freight  thereon  and  taken  possession  thereof 
in  manner  and  form  hereinabove  stated,  and  after  102  of  said  casks 
of  beer  had  been  removed  therefrom  by  the  said  B.  W.  Tucker,  the 
state  of  Oklahoma,  acting  through  due  process  of  law,  seized  the 
remaining  18  casks  of  said  beer  while  still  on  the  premises  of  the 
said  Atchison,  Topeka  &  Santa  Fe  Railway  Company  at  said  Okla- 
homa City,  and  before  the  same  had  been  in  any  manner  conveyed 
by  the  said  B.  W.  l\icker  from  said  railway  compan/s  depot  and 
premises  at  said  Oklahoma  City  to  the  said  B.  W.  Tucker's  resi- 
dence, place  of  business,  or  place  of  storage,  but  whilst  in  his  pos- 
session. The  said  B.  W.  Tucker  was  the  owner  of  said  18  casks  of 
beer  at  the  time  the  same  were  so  seized  by  the  state  of  Oklahoma, 
and  as  such  owner  thereof  he,  the  said  B.  W.  Tucker,  then  and  there 
intended  to  use  the  same  in  violation  of  the  provisions  of  section  1, 
art;  3,  of  the  enforcing  act,  same  being  chapter  69,  p.  603,  of  the 
Session  Laws  of  1907-08  of  the  state  of  Oklahoma,  by  selling  said 
beer  to  divers  persons  in  said   Oklahoma   City.    Under  the  facts 
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hereinabove  stated,  the  state  of  Oklahoma  as  plaintiff  herein  claims 
the  right  to  have  said  18  casks  of  beer  forfeited  on  the  ground  that 
at  the  time  the  same  were  seized  in  manner  and  form  hereinabove 
stated  the  said  B.  W.  Tucker,  the  owner  and  claimant  herein,  had 
said  18  casks  of  beer  in  his  possession  with  the  intention  of  violat- 
ing the  provisions  of  said  enforcing  act.  On  the  contrary,  the  «aid  B. 
W.  Tucker,  as  claimant  herein,  contends  that  said  18  casks  of  beer 
cannot  be  adjudged  forfeited  under  the  provisions  of  said  enforcing 
act  for  the  reason  that,  at  the  time  the  same  were  seized  in  manner 
and  form  hereinabove  stated,  they  were  under  the  protection  of  the 
commerce  clause  of  the  Constitution  of  the  United  States,  and  that 
the  police  powers  of  the  state  of  Oklahoma  had  not,  under  the  pro- 
visions of  the  Wilson  act  (Act  Aug.  8,  1890,  c.  728,  26  Stat.  313 
fU.  S.  Comp.  St.  1901,  p.  3177])  and  the  decisions  of  the  Supreme 
Court  of  the  United  States,  attached  thereto,  and  that  said  police 
powers  of  the  state  of  Oklahoma  would  not  and  could  not  attach 
to  said  18  casks  of  beer  until  the  same  had  been  conveyed  by  claim- 
ant, the  said  B.  W.  Tucker,  from  the  depot  and  premises  of  the 
said  Atchison,  Topeka  &  Santa  Fe  Railway  Company  at  said  Okla- 
homa City  to  the  residence,  place  of  business,  or  place  of  storage 
of  the  said  B.  W.  Tucker  in  said  Oklahoma  City." 

On  June  7,  1909,  judgment  was  rendered  in  favor  of  the 
claimant,  B.  W.  Tucker,  defendant  in  error,  and  the  same  is  now 
properly  here  for  review. 

Fred  S.  Caldwell  for  the  State. 
0.  L.  Price,  for  defendants  in  error. 

Williams,  J.  (after  stating  the  facts  as  above.)  The  questioTi 
raised  in  this  record  is,  the  claimant.  Tucker,  having  lawfully  pur- 
chased intoxicating  liquors  in  another  state  and  caused  the  same  to 
be  transported  into  this  state  by  an  interstate  shipment  to  himself 
as  consignee,  having  the  same  in  his  possession  on  the  carrier's 
premises,  and  with  the  intention  of  violating  the  prohibitory  laws 
of  this  state,  whether  or  not  such  liquors  may  be  seized  and  con- 
fiscated under  sections  5  and  6,  art  3,  of  the  enforcing  act  (Sess. 
Laws  1907-08,  p.  605,  c.  69),  after  the  delivery  thereof  to  the  con- 
signee by  the  carrier  at  the  point  of  destination,  but  before  such 
liquors  have  been  by  said  consignee  or  his  agent  conveyed  from  the 
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cameras  depot  or  premises  to  the  residence,  place  of  business,  or 
warehouse  of  the  consignee. 

In  the  case  of  Schwedes  v.  State,  23  Okla.  89,  1  Okla.  Cr.  246, 
99  Pac.  804,  this  court  held  that: 

"Under  subdivision  3,  §  8,  art.  1,  of  the  Constitution  of  the 
United  States,  commonly  referred  to  as  the  ^interstate  commerce 
clause,*  *  ♦  ♦  ^  resident  of  one  state  has  the  right  to  have 
shipped  to  him  from  another  state  alcoholic  liquors  when  ordered 
by  him  for  his  and  his  family's  use,  and  to  keep  the  same  for  such 
use,  and  the  state  cannot,  under  its  police  power,  enact  laws  so  as 
to  substantially  hamper  or  burden  such  constitutional  right  to  have 
such  shipment  made  and  to  receive  and  retain  the  same  for  per- 
sonal use.'* 

The  cases  of  Vance  v.  Vandercook  Company,  170  U.  S.  438, 
18  Sup.  Ct.  674,  42  L.  Ed.  1100,  and  Heymann  v.  Southern  Ry. 
Co,,  203  U.  S.  270,  27  S.  Ct.  104,  51  L.  Ed.  178,  were  cited  in  sup- 
port of  that  conclusion.  In  the  case  of  Pabst  Brewing  Company  v. 
Crenshaw,  198  U.  S.  17,  25  Sup.  Ct.  552,  49  L.  Ed.  925,  the  court 
said,  in  referring  to  the  case  of  Vance  v.  Vandercook,  supra, 

"The  case  turned  upon  the  power  of  the  consignee  of  liquors 
to  receive  them  for  his  own  use  within  the  state  of  South  Carolina, 
OB  well  as  the  power  to  sell  them  in  the  original  unbroken  packages 
as  imported  to  citizens  of  South  Carolina.  It  was  held,  in  sub- 
stance, that  the  consignee  had  the  constitutional  right  to  receive 
them  for  his  own  use  without  regard  to  the  state  laws,  but  that 
under  the  Wilson  act  he  could  no  longer  assert  a  right  to  sell  them 
in  ori^in«l  packages  in  defiance  of  the  state  laws." 

In  the  case  of  Delamater  v.  South  Dakota,  205  U.  S.  93,  27  S. 
Ct.  447,  51  L.  Ed.  724,  the  court  said: 

**lt  having  been  thus  settled  that  under  the  Wilson  act  a  res- 
ident of  one  state  had  the  right  to  contract  for  liquors  in  another 
state  and  receive  the  liquors  in  the  state  of  his  residence  for  his 
own  use,  therefore  it  is  insisted  the  agent  or  traveling  salesman  of 
a  nonresident  dealer  in  intoxicating  liquors  had  the  right  to  go  into 
South  Dakota,  and  there  carry  on  the  business  of  soliciting  from 
residents  of  that  state  orders  for  liquor  to  be  consummated  by  ac- 
ceptance of  the  proposals  by  the  nonresident  dealer.  The  premise 
is  sound,  but  the  error  lies  in  the  deduction,  since  it  ignores  the 
broad  distinction  between  the  want  of  power  of  a  state  to  prevent 
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a  resident  from  ordering  from  another  state  liquor  for  his  own  use 
and  the  plenary  authority  of  a  state  to  forbid  the  carrjring  on 
within  its  borders  of  the  business  of  soliciting  orders  for  intoxicat- 
ing liquors  situated  in  another  state^  even  although  such  orders 
may  only  contemplate  a  contract  to  result  from  final  acceptance  in 
the  state  where  the  liquor  is  situated/^ 

In  the  brief  of  the  plaintiff  in  error  the  correctness  of  the  con- 
clusion reached  in  the  Schwedes  Case,  which  is  ineontrovertibly 
supported  by  authorities,  is  not  challenged,  but  it  is  insisted  that 
that  case  does  not  conclude  the  case  at  bar.  In  that  case,  this  court 
said: 

"It  is  not  essential  for  the  decision  of  this  case  that  we  pass 
upon  the  following  questions:  (1)  After  delivery  has  been  made 
by  the  carrier  to  the  consignee,  under  the  laws  of  Oklahoma^  can 
the  state  levy  upon  said  goods  on  the  charge  that  they  have  not 
been  bona  fide  brought  into  the  state,  and  held  by  the  consignee  for 
his  personal  use  or  that  of  his  family?  (2)  Although  such  goods 
may  not  be  brought  into  the  state  for  the  personal  use  of  the  con- 
signee or  his  family,  but  for  the  purpose  of  sale,  which  is  prohib- 
ited under  the  state  law,  can  such  consignee  be  prevented  from 
receiving  and  transmitting  the  same  to  his  home,  place  of  business, 
or  storage  house?    These  questions  are  reserved/^ 

It  appears,  however,  that  this  question  has  been  passed  on  by 
the  Criminal  Court  of  Appeals  in  the  cases  of  High  et  al.  v.  State 
2  Okla.  Cr.  161,  101  Pac.  116,  and  McCord  v.  State,  2  Okla.  Cr. 
214,  101  Pac.  280.  And  these  cases  are  relied  upon  by  the  claim- 
ant. Tucker,  to  sustain  the  judgment  of  the  lower  court.  In  the 
case  of  High  v.  State,  that  court,  after  citing  the  cases  of  Bowman 
V.  Chicago  &  N.  W.  R.  R.  Co.,  125  U.  S.  465,  8  Sup.  Ct  689, 1062, 
31  L.  Ed.  700;  Leisy  v.  Hardin,  135  U.  S.  100,  10  Sup.  Ct.  681, 
34  L.  Ed.  128,  In  re  Rahrer,  140  U.  S.  545,  11  Sup.  Ct.  865,  35 
L.  Ed.  572,  American  Express  Co.  v.  Iowa,  196,  U.  S.  133,  25  Sup. 
Ct.  182,  49  L.  Ed.  417,  Adams  Express  Co.  v.  Iowa,  196  U.  S.  147, 
25  Sup.  Ct.  185,  49  L.  Ed.  424,  Pabst  Brewing  Co.  v.  Crensht^, 
198  U.  S.  17,  25  Sup.  Ct.  552,  42  L.  Ed.  925,  Delamater  v.  South 
Dakota,  205  U.  S.  93,  27  Sup.  Ct.  447,  51  L.  Ed.  724,  and  fop- 
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pimio  V,  Speed,  199  U.  S.  501,  26  Sup.  Ct.  138,  50  L,  Ed.  288, 
said : 

"The  foregoing  authorities  settle  the  question  that  conveying 
an  unbroken  original  package  containing  intoxicating  liquors  from 
the  railroad  depot  to  the  home  of  the  consignee  is  a  part  of  the  in- 
terstate commerce  transportation;  and  in  this  case  the  interstate 
shipment  was  not  completed  until  the  same  was  delivered  at  the 
home  of  defendant  Whittemore.^' 

In  the  case  of  McCord  v.  State,  supra,  that  court  also  said : 

*TVe  are  constrained  to  hold  that  the  jurisdiction  of  the  state 
does  not  take  effect  until  said  shipments  reach  their  destination  at 
the  home  or  place  of  storage  of  the  consignee.  Then,  but  not  until 
then,  can  the  state  test  the  question  of  unlawful  possession ;  and  in 
this  case  the  constructive  possession  of  the  defendant  of  the  liquors 
in  question  was  not  a  violation  of  any  of  the  provisions  of  the  pro- 
hibition law.'* 

The  cases  of  Scott  v.  Donald,  165  U.  S.  58,  17  Sup.  Ct.  265, 
41  L.  Ed.  632 ;  Vaaice  v.  W.  A.  VandercooJc  Co.,  170  TJ.  S.  438,  18 
Sup.  Ct.»  674,  42  L.  Ed.  1100;  Adams  Express  Co.  v.  Kentuxiky, 
206  TJ.  S.  129,  27  Sup.  Ct.  606,  51  L.  Ed.  987;  Heymann  v.  South- 
ern R.  R.  Co.,  203  U.  S.  270,  27  Sup.  Ct.  104,  51  L.  Ed.  178; 
Schwedes  v.  State  1  Okla.  Cr.  245,  99  Pac.  804;  High  et  ai.  v. 
State,  supra,  and  Hudson  v.  State,  2  Okla.  Cr.  176;  101  Tac.  275 
are  cited  in  support  of  the  McCord  Case.  It  therefore  becomes 
necessary  for  us  to  examine  and  determine  whether  or  not  we  will 
follow  the  rule  announced  by  that  court  in  the  language  above 
quoted. 

In  the  case  of  Bowman  v.  Chicago  dc  Northwestern  Railway 
Co.,  supra,  the  court  said : 

"It  may  be  said,  however,  that  the  right  of  the  state  to  re- 
strict or  prohibit  sales  of  intoxicating  liquor  within  its  limits  con- 
ceded to  exist  as  a  part  of  its  police  power,  implies  the  right  to  pro- 
hibit its  importation,  because  the  latter  is  necessary  to  the  effectual 
exercise  of  the  former.  The  argument  is  that  a  prohibition  of  the 
sale  cannot  be  made  effective  except  by  preventing  the  introduction 
of  the  subject  of  the  sale ;  that,  if  its  entrance  into  the  state  is  per- 
mitted, the  traffic  in  it  cannot  be  suppressed.  But  the  right  to  pro- 
hibit sales,  so  far  as  conceded  to  the  states,  arises  only  after  the  act 
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of  transportation  has  terminated,  because  the  sales  which  the  state 
may  forbid  are  of  things  within  its  jurisdiction:  Its  power  over 
them  does  not  begin  to  operate  until  they  are  brought  within  the 
territorial  limits  which  circumscribe  it.  It  might  be  very  conven- 
ient and  useful  in  the  execution  of  the  policy  of  prohibition  within 
the  state  to  extend  the  powers  of  the  state  beyond  its  territorial 
limits.  But  such  extra  territorial  powers  cannot  be  assumed  upon 
such  an  implication.  On  the  contrary,  the  nature  of  the  case  con- 
tradicts their  existence ;  for,  if  they  belong  to  one  state,  they  belong 
to  all,  and  cannot  be  exercised  severally  and  independently.  The 
attempt  would  necessarily  produce  that  conflict  and  confusion 
which  it  was  the  very  purpose  of  the  Constitution  by  its  delegations 
of  national  power  to  prevent.  It  is  easier  to  think  that  the 
right  of  importation  from  abroad  and  of  tran8p<»rtation  from 
one  state  to  another  includes,  by  necessary  implication,  the  right 
of  the  importer  to  sell  in  unbroken  packages  at  the  place  where 
the  transit  terminates;  for  the  very  purpose  and  motive  of  that 
branch  of  commerce  which  consists  in  transportation  is  that  other 
and  consequent  act  of  commerce  which  consists  in  the  sale  and 
exchange, of  the  commodities  transported.  Such,  indeed,  \vns 
the  point  decided  in  the  case  of  Brown  v,  Manjland,  25  U.  S. 
(12  Wheat.)  419,  6  L.  Ed.  678,  as  to  foreign  commerce,  with 
the  express  statement,  in  the  opinion  of  Chief  Justice  Marshall, 
that  the  conclusion  would  be  the  same  in  a  case  of  commerce 
among  the  states.  But  it  is  not  necessary  now  to  express  any 
opinion  upon  the  point,  because  that  question  does  not  arise  in 
the  present  case.  The  precise  line  which  divides  the  transaction, 
so  far  as  it  belongs  to  foreign  or  interstate  commerce,  from  the  in- 
ternal and  domestic  commerce  of  the  state,  we  are  not  now  called 
upon  to  delineate.  It  is  enough  to  say  that  the  power  to  regulate  or 
forbid  the  sale  of  a  commodity,  after  it  has  been  brought  into 
the  state,  does  not  carry  with  it  the  right  and  power  to  prevent 
its  introduction  by  transportation  from  another  state.*^ 

In  the  case  of  Leisy  v.  Hardin,  supra,  the  question  which 
had  been  reserved  in  the  Bowman  Case  arose  for  determination, 
and  it  was  held  that  the  right  to  sell  the  imported  package  free 
from  interference  of  state  laws  was  protected  by  the  Constitu- 
tion of  the  United  States.  The  court  said  (135  TJ.  S.  124,  10 
Sup.  Ct.  689,  34  L.  Ed.   128) : 

"The  plaintiffs  in  error  are  citizens  of  Illinois,  are  not  phar- 
macists, and  have  no  permit,  but  import  into  Iowa  beer  which 
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they  sell  in  original  packages  as  described.  Under  our  decision 
in  Bowman  v.  Chicago  &  N.  W,  R.  Co.,  supra,  they  had  the  right 
to  import  this  beer  into  that  state,  and  in  the  view  which  we 
liave  expressed  they  had  the  right  to  sell  it,  by  which  act  alone 
it  would  become  mingled  in  the  common  mass  of  property  within 
the  state.  Up  to  that  point  of  time,  we  hold  that,  in  the  absence 
of  congressional  permission  to  do  so,  the  state  had  no  power  to 
interfere  by  seizure,  or  any  other  action,  in  prohibition  of  im- 
portation and  sale  by  the  foreign  nonresident  importer.^' 

In  the  case  of  In  re  Rdhrer,  supra,  the  court,  in  construing 
Act  Cong.* Aug.  8,  1890, < 26  Stat.  313,  said: 

"Congress  did  not  use  the  terms  of  permission  to  the  state 
to  act,  but  simply  removed  an  impediment  to  the  enforcement 
of  the  state  laws  in  respect  to  imported  packages  in  their  original 
condition,  created  by  the  absence  of  a  specific  utterance  on  its 
part.  It  imparted  no  power  to  the  state  not  then  possessed,  but 
allowed  important  property  to  fall  at  once  upon  arrival  within  the 
local  jurisdiction.^^ 

In  the  case  of  Scott  v.  Donald,  supra,  the  court  said : 

"It  is  sufficient  for  the  present  case  to  hold,  as  we  do,  that, 
when  a  state  recognized  the  manufacture,  sale,  and  use  of  intoxi- 
cating liquors  as  lawful,  it  cannot  discriminate  against  tlie  bring- 
ing of  such  articles  in  and  importing  them  from  other  states; 
that  such  legislation  is  void  as  a  hindrance  to  interstate  com- 
merce and  an  unjust  preference  of  the  products  of  the  enact- 
ing state  as  against  siinilar  products  of  the  other  states.*^ 

The  court  further  says: 

"That  law  was  not  mtended  to  confer  upon  any  state  the 
power  to  discriminate  injuriously  against  the  products  of  other 
states  in  articles  whose  manufacture  and  use  are  not  forbidden, 
and  which  are  therefore  the  subjects  of  legitimate  commerce. 
When  that  law  provided  that  'all  fermented,  distilled,  or  .intoxi- 
cating liquors  transported  into  any  state  or  territory,  remaining 
therein  for  use,  consumption,  sale,  or  storage,  therein,  should, 
upon  arrival  in  such  state  or  territory,  be  subject  to  the  opera- 
tion and  effect  of  the  laws  of  such  state  or  territory  enacted  in 
the  exercise  of  its  police  powers,  to  the  same  extent  and  in  the 
same  maimer  aa  tiiough  such  liquidb  ur  liquors  had  been  produced 
in  such  state  or  territory,  and  should  not  be  exempt  therefrom 
by  reason  of  being  introduced  therein  in  original  packages  or 
otherwise,^  evidently  equality  or  uniformity  of  treatment  under 
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state  laws  was  intended.  The  question  whether  a  given  state 
law  is  a  lawful  exercise  of  the  police  power  is  still  open,  and 
must  remain  open,  to  this  court.  Such  a  law  may  forbid  entirely 
the  manufacture  and  sale  of  intoxicating  liquors  and  be  valid. 
Or  it  may  provide  equal  regulations  for  the  inspection  and  sale 
of  all  domestic  and  imported  liquor's,  and  be  valid.  B«t  the 
state  cannot  under  the  congressional  legislation  referred  to  estab- 
lish a  system  which,  in  effect,  discriminates  between  interstate 
and  domestic  commerce  in  commodities  to  make  and  use  and  which 
are  admitted  to  be  lawful.'^ 

In  the  case  of  Rhodes  v.  Iowa,  170  U.  S.  412,  18  Sup.  Ct. 
664,  42  L.  Ed.  1088,  the  court  said: 

"The  claim  is,  however,  and  it  was  upon  this  ground  that 
the  court  below  rested  its  judgment,  that  under  and  by  virtue  of 
the  provisions  of  Act  Cong.  August  8,  1890,  c.  728,  26  Stat.  313, 
the  ruling  in  the  Bowman  Case  is  no  longer  apposite,  as  the 
effect  of  the  act  of  Congress  in  question  was  to  confer  upon  the 
state  of  Iowa  the  power  to  subject  to  its  statutory  regulationf 
merchandise  shipped  from  another  state  the  moment  it  reached 
the  line  of  the  state  of  Iowa,  and  before  the  consummation  of  the 
contract  of  shipment  by  arrival  at  its  destination  and  delivery 
there  to  the  consignee.  And  it  is  to  this  question  that  the  dis- 
cussion at  bar  has  mainly  related,  and  upon  which  a  decision  of 
the  cause  really  depends." 

The  court  further  said  (  170  U.  S.  426,  18  Sup.  Ct.  669,  42 
L.  Ed.  1088): 

*TVe  think  that,  interpreting  the  statute  by  the  light  of  all 
its  provisions,  it  was  not  intended  to  and  did  not  cause  the  power 
of  the  state  to  attach  to  an  interstate  commerce  shipment  whilst 
the  merchandise  was  in  transit  under  such  shipment,  and  until 
its  arrival  at  the  point  of  destination  and  delivery  there  to  the 
consignee,  and,  of  course,  this  conclusion  renders  it  entirely  un- 
necessary to  consider  whether,  if  the  act  of  Congress  had  submit- 
ted the  right  to' make  interstate  commerce  shipments  to  state 
control,  it  would  be  repugnant  to  the  Constitution." 

In  the  case  of  Vance  v.  W.  A.  Vandercook  Co.,  supra,  the 
court  said: 

"The  authority  to  purchase  includes  the  right  on  the  part 
of  the  buyer  to  determine  from  whom  and  where  the  purchase 
may  be  made.     This  gives  the  officers  the  opportunity,  by  ex- 
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ercisinfj:  their  rif^ht  of  purchase,  to  buy  in  one  state  to  the  detri- 
ment and  exclusion  of  the  products  of  every  other  state.  As  no 
other  product,  then,  but  that  which  the  officers  buy  can  be  sold 
in  the  state,  it  follows  that,  although  intoxicants  will  be  freely 
offered  for  sale  in  the  state,  only  liquors  coming  from  the  state 
in  which  the  officer  has  purchased  will  be  sold,  and  the  products 
of  all  other  states  will  be  excluded  from  sale,  and  thereby  dis- 
criminated against.  And  whether  these  consequences  will  arise 
will  depend  solely  upon  the  arbitrary  discretion  of  the  state  offi- 
cers in  determining  where  and  from  whom  the  liquor  that  they 
propose  to  offer  for  sale  will  be  by  them  purchased.  This,  it  is 
argued,  demonstrates  the  inherent  discrimination  ^arising  from 
legislation  which  makes  state  officers  the  sole  persons  authorized 
to  buy  and  sell  liquor — a  discrimination  whose  unjust  consequen- 
ces can  only  be  avoided  by  recognizing  the  right  of  the  residents 
of  all  other  states  to  ship  their  products  into  the  state,  and  sell 
them  in  original  packages.  In  the  first  place,  to  maintain  this 
proposition,  the  presumption  must  be  indulged  in  that  the  state 
officer  in  purchasing  as  provided  by  the  state  statute,  instead  of 
bujdng  fairly  and  in  the  best  markets,  affording  an  equal  chance 
to  all  sellers  and  to  every  locality,  will,  on  the  contrary,  so  act 
as  to  discriminate  against  the  products  of  one  or  more  states 
and  in  favor  of  those  of  others.  Such  a  presumption  would  be 
equally  justified  in  case  the  state  law  authorized  only  residents 
to  be  licensed  to  sell  liquor  and  restricted  the  number  of  such 
licenses.  The  persons  so  licensed,  whether  one  or  one  hundred, 
would  buy  where  they  pleased  the  liquor  they  proposed  to  sell, 
and  it  would  therefore  be  fully  as  cogent  to  argue  that  they 
might  elect  to  buy  in  one  place  instead  of  another,  and  thus  dis- 
criminate against  the  persons  or  places  from  where  or  from 
mrhom  they  did  not  buy.  The  argument  will  not  be  strengrthened, 
even  if  it  be  conceded  that  there  is  a  difference  between  licensing 
a  number  of  persons  to  buy  or  sell  and  concentrating  the  power 
to  buy  all  the  liquor  to  be  sold  in  the  hands  of  state  officers,  and 
by  further  conceding  that  whether  the  statute  discriminates 
against  producers  of  other  states  is  to  be  determined  solely  by 
the  power  to  bring  about  the  discrimination  which  might  arise 
from  its  execution,  and  not  by  whether  the  power  has  been  so 
carried  out  as  to  cause  an  actual  discrimination.  Under  these 
concessions,  there  would  doubtless  be  force  in  the  position  taken, 
if  the  authority  of  the  state  officers  to  buy  the  liquor  to  be  by 
them  sold  excluded  the  right  of  the  residents  of  every  other  state 
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to  ship  to  the  residents  of  South  Carolina  liquor  for  their  own 
use,  for  in  that  event  the  products  of  the  state  from  which  no 
liquor  was  bought  by  the  state  officers  would  be  wholly  excluded 
from  the  state,  although  by  the  state  law  liquor  could  be  sold 
therein  by  the  state  agents.  But  the  weight  of  the  contention  is 
overcome  when  it  is  considered  that  the  interstate  commerce  clause 
of  the  Constitution  guarantees  the  right  to  ship  merchandise  from 
one  state  into  another,  and  protects  it  until  the  termination  of 
the  shipment  by  delivery  at  the  place  of  consignment,  and  thi? 
right  is  wholly  unaffected  by  the  act  of  Congress  which  allows 
state  authority  to  attach  to  the  original  package  before  sale,  but 
only  after  delivery.  Scott  v,  Donald,  supra;  Rhodes  t\  Iowa, 
supra.  It  follows  that,  under  the  Constitution  of  the  United 
States,  every  resident  of  South  Carolina  is  free  to  receive  for  hL« 
own  use  liquor  from  other  states,  and  that  the  inhibitions  of  a 
state  statute  do  not  operate  to  prevent  liquors  from  other  states 
from  being  shipped  into  such  state  on  the  order  of  a  resident 
for  his  use.  This  demonstrates  the  unsoundness  of  the  conten- 
tion that  if  state  agents  are  the  only  ones  authorized  to  buy 
liquor  for  sale  in  a  state,  and  they  select  the  liquor  to  be  sold 
from  particular  states,  the  products  of  other  states  will  be  ex- 
cluded. They  cannot  be  excluded  if  they  are  free  to  come  in  for 
the  use  of  any  resident  of  South  Carolina  who  may  elect  to  order 
them  for  his  use.  The  products  of  other  states  will  be,  of  course, 
excluded  from  sale  in  the  original  packages  in  the  state;  but, 
as  the  right  of  the  state  to  prevent  the  sale  in  original  packages 
of  intoxicants  coming  from  other  states  in  consequence  of  the 
state  law  forbidding  the  sale  of  any  but  certain  liquor  attaches 
to  the  original  packages  from  other  states  by  virtue  of  the  act  of 
Congress,  the  inability  to  make  such  sales  arises  from  a  lawful 
etate  enactment.  To  hold  the  law  unconstitutional  because  it 
prevents  such  sale  in  the  original  package  would  be  to  decide  that 
the  state  law  was  unconstitutional  because  it  exerted  a  power 
which  the  state  Had  a  lawful  right  to  exercise.  Indeed,  the  law 
of  the  state  here  under  review  does  not  purport  to  forbid  the 
shipment  into  the  state  from  other  states  ot  intoxicating  liquors 
for  the  use  of  a  resident,  and,  if  it  did  so,  it  would  upon  prin- 
ple  and  under  the  ruling  in  Scott  v.  Donald  to  that  extent  be  in 
conflict  with  the  Constitution  of  the  United  States.  It  is  argued 
that  the  foregoing  considerations  are  inapplicable  since  the  state 
law,  now  before  us,  whilst  it  recognized  the  right  of  residents  of 
other  states  to  ship  liquor  into  South  Carolina  for  the  use  of  resi- 
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dents  therein,  attaches  to  the  exercise  of  that  right  such  restric- 
tions as  virtually  destroy  it.  But  the  right  of  persons  in  one 
state  to  ship  liquor  into  another  state  to  a  resident  for  his  own 
use  is  derived  from  the  Constitution  of  the  United  States,  and 
does  not  rest  on  the  grant  of  the  state  law.  Either  the  conditions 
attached  by  the  state  law  unlawfully  restrain  the  right  or  they 
do  not.  If  they  do — and  we  shall  hereafter  examine  this  con- 
tention— ^then  they  are  void.  If  they  do  not,  then  there  is  no 
lawful  ground  of  complaint  on  the  subject." 

In  the  case  of  Heymann  v.  Southern  Ry,  Co.,  supra,,  the 
.  court  said : 

"As  the  general  principle  is  that  goods  moving  in  interstate 
commerce  cease  to  be  such  commerce  only  after  delivery  and 
sale  in  the  original  package,  and  as  the  settled  rule  is  that  the 
Wilson  law  was  not  an  abdication  of  the  power  of  Congress  to 
regulate  interstate  commerce,  since  that  law  simply  affects  an 
incident  of  such  commerce  by  allowing  the  state  power  to  attach 
after  delivery,  and  before  sale,  we  are  not  concerned  with  whether 
under  the  law  of  any  particular  state  the  liability  of  a  railroad 
company  as  carrier  ceases  and  becomes  that  of  a  ware- 
houseman on  the  goods  reaching  their  ultimate  destination  be- 
fore notice  and  before  the  expiration  of  a  reasonable  time  for  the 
consignee  to  receive  the  goods  from  the  carrier;  for,  whatever 
may  be  the  divergent  legal  rules  in  the  several  states  concerning 
the  precise  time  when  the  liability  of  a  carrier,  as  such,  in  respect 
to  the  carriage  of  goods,  ends,  they  cannot  affect  the  general 
principle  as  to  when  an  interstate  shipment  ceases  to  be  under 
the  protection  of  the  commerce  clause  of  the  Constitution,  and 
thereby  comes  under  the  control  of  the  state  authority.  Of  course, 
we  are  not  called  upon  in  this  case,  and  do  not  decide,  if  the 
goods  of  the  character  referred  to  in  the  Wilson  act,  moving  in  in- 
terstate commerce,  arrive  at  the  point  of  destination,  and,  after 
notice  and  full  opportunity  to  receive  them,  are  designedly  left  in 
the  hands  of  the  carrier  for  an  unreasonable  time,  that  such  con- 
duct on  the  part  of  the  consignee  might  not  justify,  if  affirma- 
tively alleged  and  proven,  the  holding  that  goods  so  dealt  with 
have  come  under  the  operation  of  the  Wilson  act,  because  con- 
structively delivered.  We  say  we  are  not  called  upon  to  consider 
this  question,  for  the  reason  that  no  facts  are  shown  by  the  rec- 
ord justifying  passing  on  such  a  proposition.  And,  as  in  this 
case  we  deal  only  with  the  power  of  the  state  to  enforce  its  police 
regulations  against  goods  of  the  character  of  those  enumerated 
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in  the  Wilson  act,  the  subject  of  interstate  commerce,  before  de- 
livery, we  mnst  not  be  understood  as  in  any  way  limiting  or  re- 
stricting the  ruling  made  in  Vance  v.  W.  A.  Vandercook  Co,, 
supra,  upholding  the  right  of  a  citizen  of  one  state  to  bring  from 
another  state  into  the  state  of  his  residence,  and  keep  therein, 
for  his  personal  use,  the  merchandise  referred  to  in  the  Wilson 
act/' 

In  the  case  of  Adams  Express  Co.  v.  Iowa,  supra,  the  rule 
announced  in  American  Express  Co.  v.  Iowa,  supra,  was  followed. 

As  was  held  in  the  case  of  Heymann  v.  Southern  Railway  Co., 
supra,  the  effect  of  the  enactment  of  "the  Wilson  law  was  not 
an  abdication  of  the  power  of  Congress,  since  that  law  simply 
aflPects  an  incident  of  such  commerce,  by  allowing  the  state  power 
to  attach  after  delivery,  and  before  sale";  for,  as  was  said  in  that 
case,  the  particular  law  of  any  state  as  to  when  "the  liability  of 
a  railroad  company  as  carrier  ceases  and  becomes  that  of  a  ware- 
houseman on  the  goods  reaching  their  ultimate  destination  be- 
fore notice  and  before  the  expiration  of  a  reasonable  time  for  the 
consignee  to  receive  the  goods  from  the  carrier,"  cannot  affect 
the  general  principle  as  to  when  an  interstate  shipment  ceases  to 
be  under  the  protection  of  the  commerce  clause  of  the  Constitu- 
tion, and  comes  under  the  control  of  the  state  authority.  It  is 
clear  that,  when  such  interstate  shipment  is  delivered,  it  is  set- 
tled by  the  decisions  of  the  Supreme  Couri:  of  the  United  States 
that  under  the  Wilson  law,  when  an  interstate  shipment  is  deliv- 
ered by  the  carrier  to  the  consignee,  the  state  law  as  to  sales 
then  and  there  attaches. 

We  assume  for  the  purpose  of  this  case  that,  when  intoxicat- 
ing liquors  by  a  citizen  of  this  state  are  contracted  for  in  an- 
other state  and  caused  to  be  shipped  by  interstate  shipment  from 
that  state  into  this  state  to  said  party  as  consignee,  under  the 
rules  announced  in  the  cases  of  Vance  v.  Vandercook,  Pahsi 
Brewing  Co.  v.  Crenshaw,  Heymann  v.  Southern  Railway  Co., 
and  Delamater  v.  South  Dakota,  supra,  after  the  same  has  been 
received  by  such  consignee,  he  has  the  right  to  remove  same  to  his 
home  for  his  use.  But  when  the  consignee  has  had 
such    liquors    delivered    to    him    by    the    carrier    on  the  car- 
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rier^s  premises,  then  and  there  coming  into  the  exclusive 
possession  of  the  same,  so  far  as  to  the  bartering  or  selling  of 
the  same,  the  state  law  immediately  attaches,  although  the  same 
may  not  have  been  removed  from  such  premises  to  the  home, 
place  of  business  or  warehouse  of  the  consignee.  Would  it  be 
contended  that  the  claimant.  Tucker,  could  pay  the  freight  on 
this  car  of  beer,  surrender  his  bill  of  lading,  and  have  same  de- 
livered to  him,  then  and  there  taking  possession,  and  on  the 
premises,  without  removing  the  casks  of  beer  therefrom,  sell  the 
entire  car  of  beer  in  bulk,  or  the  casks  separately,  without  sub- 
jecting himself  to  the  pains  and  penalties  of  the  state  law  against 
the  barter  or  sale  of  intoxicating  liquors?  Then,  why  not  the 
state  law  against  any  one  having  intoxicating  liquors  in  his  pos- 
session with  the  intention  or  purpose  of  selling  or  bartering  same 
contrary  to  law  also  attach  at  the  same  time?  The  case  of  Fop- 
piano  V.  Speed,  supra,  seems  to  answer  this  question.  In  that 
case  Mr.  Justice  Peckham,  in  speaking  for  the  court  said : 

*'lf  the  liquors  kept  for  sale  at  the  bar  on  the  ferryboat  had 
been  consigned  to  the  plaintiff  in  error  from  Arkansas,  addressed 
to  him  at  Memphis,  although  the  plaintiff  in  error  would  iiave 
had  the  right  to  a  delivery  of  the  liquors  to  him  at  the  wharf  in 
Memphis,  yet,  voider  the  act  of  Congress,  as  construed  by  this* 
court,  the  state  could  then  at  once  have  prohibited  absolutely  the 
sale  thereof  even  in  original  packages.  Of  course,  if  it  could 
totally  prohibit  such  sale,  it  would  permit  the  sale  conditionally. 
In  this  case  there  is  no  consignment  to  any  one,  but  we  do  not 
see  that  the  distinction  is  material.  The  liquors  were  owned  by 
the  plaintiff  in  error  while  on  the  boat,  and  carried  along  from 
port  to  port,  and  to  be  used  on  the  boat  as  the  demand  at  the 
bar  made  necessary.  The  thing  which  the  plaintiff  in  error  did 
was  to  sell  the  intoxicating  liquors  on  this  ferryboat  when  tem- 
porarily at  the  wharf  in  Memphis  or  within  the  boundaries  of  the 
state  to  persons  then  on  the  boat,  and  it  was  on  account  of  these 
sales  that  he  was  compelled  to  take  out  a  license  and  pay  the 
tax  therefor.  Although  there  was  no  consignment  of  the  liquor, 
yet  it  was  in  the  possession  of  the  plaintiff  in  error  on  the  boat 
within  the  state  the  same  as  if  he  had  received  it  therein  on  a 
consignment  to  him  from  outside  the  state,  and  had  taken  por- 
tions of  it  while  in  the  state,  sold  it  to  different  persons  then 
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on  the  boat,  and  those  persons  had  then  and  there  taken  and 
drank  the  liquor,  and  then  and  thus  the  transaction  had  been 
commenced  and  ended.  The  law  provided  no  tax  on  any  liquor 
in  any  way,  but  it  made  it  necessary  for  the  plaintiff  in  error  to 
get  a  license  for  this  sale  of  liquor  within  the  state.  There  was 
no  tax  levied  upon  the  boat  or  crew,  nor  upon  any  of  the  passen- 
gers, nor  on  any  portion  of  the  property  of  the  company,  nor  on 
the  freight  carried  by  it  on  the  boat.  Neither  the  biiat  nor  its 
officers  nor  crew  were  subjected  to  the  payment  of  any  fees  for 
navigating  the  waters  of  the  river.  The  Supreme  Court  of  the 
state  observed  tliat  the  case  did  not  show  that  the  charter  per- 
mitted the  company  to  maintain  a  bar  on  board  its  boat,  nor  that 
the  liquors  sold  in  Tennessee  came  from  any  other  state:  and  it 
may  be  stated  here  that  there  was  no  proof  that  the  liquors  were 
sold  in  original  packages,  but,  as  they  were  sold  over  the  bar, 
there  might,  perhaps,  be  a  presumption  that  they  were  not  so 
sold.  Without  deciding  the  case  on  these  grounds,  the  state  court, 
interpreting  the  above-mentioned  act  of  Congress,  and  believing 
that  it  was  following  the  decisions  of  this  court,  held  that,  by  vir- 
tue of  that  act,  the  state  had  the  right  to  exact  a  license  as  a 
condition  precedent  to  the  exercise  of  the  right  on  the  part  of 
the  plaintiff  in  error  to  sell  intoxicating  liquors  over  the  bar  on 
board  the  boat  while  within  the  boundaries  of  the  state  of  Ten- 
nessee. We  think  the  Supreme  Court  was  right  in  that  view  of 
the  case.'^ 

If  the  state  law  against  sales,  including  conditional  sales, 
attached  to  the  liquors  as  soon  as  delivered  to  the  consignee  at 
the  wharf,  it  naturally  follows  that  all  laws  reasonably  within  the 
scope  of  the  police  powers  would  also  attach. 

It  was  admitted  by  the  claimant.  Tucker,  that  he  was  the 
owner  of  the  casks  of  beer  at  the  time  the  same  were  seized  by 
the  state,  and,  as  such  owner  having  received  the  same  from  the 
interstate  carrier  then  and  there  coming  into  the  actual  posses- 
sion of  the  same  on  the  carrier's  premises,  he  was  in  possession 
of  the  said  beer,  intending  to  use  the  same  in  violation  of  the 
provisions  of  section  1,  art.  3,  of  the  enforcing  act,  the  same  be- 
ing chapter  69  of  the  Session  Laws  of  1907-08,  by  selling  said 
beer  to  divers  persons.  Section  1,  art.  3,  of  the  enforcing  act 
(Sess.  Laws  1907-08,  p.  603),  provides: 
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"It  shall  be  unlawful  for  any  person,  individual  or  corpor- 
ate, to  manufacture,  sell,  barter,  give  away,  or  otherwise  furnish 
except  as  in  this  act  provided,  any  spirituous,  vinous,  fermented 
or  malt  liquors,  or  any  imitation  thereof  or  substitute  therefor; 
or  to  manufacture,  sell,  barter,  give  away,  or  otherwise  furnish 
any  liquors  or  compounds  of  any  kind  or  description  whatsoever, 
whether  medicated  or  not,  which  contains  as  much  as  one-half 
of  one  per  centum  of  alcohol,  measured  by  volume,  and  which  is 
capable  of  being  used  as  a  beverage,  except  preparations  com- 
pounded by  any  licensed  pharmacist,  the  sale  of  which  would  not 
subject  him  to  the  payment  of  special  tax  required  by  the  laws 
of  the  United  States ;  or  to  ship  or  in  any  way  convey  such  liquor 
from  one  place  within  this  state  to  another  place  therein  except 
the  conveyance  of  a  lawful  purchase  as  herein  authorized;  or  to 
solicit  the  purchase  or  sale  of  any  such  liquors,  either  in  person 
or  by  sign,  circular,  letter,  card,  price  list,  advertisement  or  other- 
wise, or  to  distribute,  publish,  or  display  any  advertisement,  sign 
or  notice  where  any  such  liquor  may  be  manufactured,  bartered, 
sold,  given  away,  or  otherwise  furnished,  or  to  have  the  posses- 
sion of  any  such  liquors,  with  the  intention  of  violating  any  of 
the  provisions  of  this  act.  A  violation  of  any  provisions  of  this 
section  shall  be  a  misdemeanor,  and  shall  be  punished  by  a  fine 
of  not  less  than  fifty  dollars  ($50.00)  nor  more  than  five  hundred 
dollars  ($500.00)  and  by  imprisonment  for  not  less  than  thirty 
days,  nor  more  than  six  months;  provided,  however,  that  the 
provisions  of  this  act  shall  not  apply  to  the  manufacture  and 
sale  of  unfermented  cider  and  wine  made  from  apples,  grapes, 
berries  or  other  fruit  grown  in  this  state,  and  to  the  use  of  wine 
for  sacramental  purposes  in  religious  bodies." 

The  question  of  the  validity  of  that  portion  of  section  1,  art. 
3.  which  makes  it  a  misdemeanor  to  ship  or  in  any  way  convey 
intoxicating  liquors  from  one  place  in  this  state  to  another  place 
therein  except  the  conveyance  of  a  lawful  purchase,  as  therein 
authorized,  is  neither  raised  nor  passed  on  herein;  it  not  being 
essential  to  the  determination  of  this  case.  If  it  were,  however, 
the  question  would  arise  as  to  whether  or  not  that  provision  un- 
der the  nile  laid  down  in  the  cases  of  Scott  v.  McDonald  and 
Vance  v.  W.  A.  Vandercook  Co.,  supra,  interfered  with  interstate 
commerce,  and  violative  of  the  rights  of  citizens  of  other  states. 

Vol.  24—51 
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were  it  construed  to  include  only  purchases  from  the  state  or 
local  agency  and  to  exclude  purchases  made  in  another  state  and 
brought  into  this  state  by  interstate  shipments.  But  that  part  of 
said  section  which  provides  that  it  shall  be  unlawful  for  any  per- 
son, individual  or  corporate,  to  have  the  possession  of  intoxicat- 
ing liquors  with  the  intention  of  selling,  bartering,  giving  away, 
etc.,  under  the  admitted  facts  in  this  case,  applies.  Section  5, 
art.  3,  of  the  enforcing  act  (Sess.  Laws  1907-08,  p.  605),  pro- 
vides that  when  liquors  are  being  kept  for  the  purpose  of  sale, 
barter,  etc.,  contrary  to  law,  that  the  same  may  be  seized,  and 
section  6,  immediately  following,  provides  that  after  hearing,  if 
it  shall  be  ascertained  that  such  liquor  shall  have  been  so  kept, 
it  shall  be  forfeited  to  the  state.  There  is  no  contention  here  bv 
claimant  that  said  provision  is  invalid  or  not  reasonable  within 
the  scope  of  exercise  of  the  police  power,  or  that  any  of  the  stat- 
utes relating  to  the  seizures  and  forfeitures  are  invalid  or  ineffec- 
tive; the  issue  here  being  that  the  ^^18  casks  of  beer  cannot  be 
adjudged  forfeited  under  the  provisions  of  said  enforcing  act,  for 
the  reason  that  at  the  time  the  same  were  seized  *  ♦  *  they 
were  under  the  protection  of  the  commerce  clause  of  the  Consti- 
tution of  the  United  States,  and  that  the  police  powers  of  fte 
state  of  Oklahoma  had  not,  under  the  provisions  of  the  Wilson 
act  and  the  decisions  of  the  Supreme  Court  of  the  United  States, 
attached  thereto,  and  that  said  police  powers  of  the  state  of 
Oklahoma  would  not  and  could  not  attach  to  said  18  casks  of 
beer  until  the  same  had  been  conveyed  by  the  claimant  ♦  ♦  * 
from  the  depot  and  premises  of  the  said  ♦  ♦  *  railway  com- 
pany *  *  ♦  to  the  residence,  place  of  business,  or  place  of 
storage  of  the  said  B.  W.  Tucker  in  said  Oklahoma  City."  Pos- 
session is  defined  in  Webster's  International  Dictionary  as  fol- 
lows : 

"The  having,  holding,  or  detention  of  property  in  one's 
power  or  command;  actual  seizing  or  occupancy;  ownership, 
whether  rightful  or  wrongful.  Possession  may  be  either  actual 
or  constructive;  actual,  when  a  party  has  the  immediate  occu- 
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pancy;  constructive,  when  he  has  only  the  right  to  such  occu- 
pancy.^' 

In  this  case  the  claimant  admitted  he  was  in  the  possession 
of  such  liquor  with  the  intention  of  selling  same  contrary  to 
the  laws  of  the  state.  He  had  such  possession  as  the  immediate 
occupancy,  the  holding,  and  the  detention  of  the  property  in  his 
own  power,  constituting  a  consummation  of  the  delivery  of  the 
shipment  to  the  consignee.  Kenney  Company  v.  Atlanta  &  West 
Point  Railroad  Co.,  122  Ga.  365,  50  S.  E.  132 ;  StewaH  v.  Cen- 
tral of  Georgia  Ry.  Co.,  3  Ga.  App.  397,  60  S.  E.  1;  Whitney 
Manufacturing  Co.  v.  Railroad  Co.,  38  S.  C.  365,  17  S.  E.  147, 
37  Am.  St.  Rep.  767;  Anchor  Mill  Co.  v.  Burlington,  Cedaii 
Rapids  &  Northern  Railroad  Co.  et  a/..  102  Iowa,  262,  71  N.  W. 
255;  Ooddard  et  al.  v.  The  Tangier,  21  Fed.  Cas.  266  (No.  12,- 
267)  3  Wal-e,  110;  Richardson  et  al.  v.  Ooddard  et  al.,  64  U.  S. 
(23  How.)  28,  16  L.  Ed.  412.  In  this  case,  the  claimant  ad- 
mitting that  the  possession  of  these  casks  of  beer  had  passed  from 
the  railway  company  to  himself,  and  it  appearing  under  the  rule 
laid  down  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  Foppiano  v.  Speed,  supra,  that,  had  said  claimant  sold  the 
casks  of  said  beer  on  the  railway  premises  after  acquiring  such 
possession,  he  would  have  violated  the  state  law,  which  then  and 
there  attached  as  soon  as  the  carrier  delivered  the  possession  to 
the  consignee,  why  can  it  be  said  that  the  state  law  against  the 
bartering  and  selling  of  intoxicating  liquors  then  and  there  at- 
tached, and  yet  that  the  state  law  against  a  person  having  in  his 
possession  liquors  for  the  purpose  or  with  the  intention  of  bar- 
ter and  sale  contrary  to  the  law  of  the  state  did  not  also  attach? 
It  may  be  said  under  the  Constitution  of  the  United  States  the 
consignee  had  the  right  to  order  and  receive  said  liquors  and  to 
transport  the  same  to  his  home  for  his  own  use,  and  therefore 
to  permit  that  provision  of  the  state  law  to  attach,  making  it  a 
crime  to  have  such  liquors  in  his  possession  for  the  purpose  or 
with  the  intention  of  sale  and  also  providing  for  the  forfeiting  of 
the  same  to  the  state,  would  interfere  with  interstate  commerce, 
and  throw  impediments  in  the  way  of  citizens  of  this  state  order- 
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ing  liquors  from  other  states  or  foreign  states,  and  receiving 
them  here  and  taking  them  to  their  homes  for  personal  nse,  or 
to  their  places  of  business  to  be  used  for  mechanical  or  industrial 
purposes.  But  that  argument  was  made  and  rejected  by  the  Su- 
preme Court  of  the  United  States  in  the  original  package  case? 
after  the  amended  act  of  Congress  of  August  8th,  1890,  and  would 
apply  with  equal  force  even  after  a  man  has  taken  an  interstate 
shipment  of  liquors  to  his  own  home  for  personal  use,  if  after 
he  transported  them  to  his  home,  he  kept  them  there  contrary  to 
law,  for  the  purpose  of,  or  with  the  intention  of,  barter  and  sale; 
for  then  they  would  be  subject  to  seizure.  When  the  police  arm 
of  the  state  would  seize  these  liquors  in  the  home  of  the  citizen, 
the  answer  would  be  that: 

'^Although  I  have  them  in  my  possession  in  my  home  for 
the  purpose  of  barter  and  sale  contrary  to  the  laws  of 
this  state,  yet,  as  the  citizens  of  this  state  have  the  right  under 
the  federal  Constitution  to  order  such  liquors  from  another  state, 
or  a  foreign  state,  and  to  receive  the  same  by  interstate  ship- 
ment, and  transport  them  to  their  homes,  and  retain  them  there 
for  their  own  use,  you  cannot  be  permitted  to  seize  my  liquors, 
though  I  am  holding  them  in  my  home  for  the  purpose  and  with 
the  intention  of  sale  or  barter  contrary  to  law,  because  it  would 
interfere  with  interstate  commerce.'* 

Each  contention  is  untenable.  When  actual  possession 
passed  from  the  carrier  to  the  consignee,  the  consignee,  accepting 
the  120  casks  of  beer  and  acknowledging  possession,  that  consti- 
tuted a  delivery;  and,  when  the  delivery  was  consimimated,  the 
state  laws  attached. 

Every  man  under  the  laws  of  this  state  is  presumed  to  be 
innocent  until  his  guilt  is  established  by  proper  proof.  All  prop- 
erty is  protected  by  such  presumption,  and  the  burden  of  proof 
is  upon  the  party  that  would  forfeit  it.  After  the  liquors  are 
removed  to  one's  home  on  the  theory  that  same  was  ordered  by 
the  consignee  from  another  state  and  received  by  him  at  the  depot 
of  the  carrier,  and  also  by  him  transported  for  the  purpose  and 
intention  of  being  for  his  personal  use,  but  afterwards  he  should 
change  his  intention  and  have  them  in  his  possession  in  his  home 
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for  sale,  contrary  to  law,  they  would  be  subject  to  forfeiture. 
The  burden  would  be  upon  the  government,  however,  and  the 
presumption  would  be  in  favor  of  the  claimant,  subject  to  the 
rebutted  by  proof.  When  the  liquors  are  received  at  the  depot 
by  the  consignee,  if  he  then  and  there  has  the  same  in  his  posses- 
sion with  the  intention  of  bartering  or  selling  the  same  con- 
trary to  law,  the  same  would  imder  such  circumstances  ^be  sub- 
ject to  forfeiture,  the  burden  resting  upon  the  state,  with  the 
presumption  likewise  in  favor  of  the  claimant,  subject  to  be  re- 
butted by  proof. 

Hence  we  conclude  that  the  18  casks  of  heet  should  have 
been  forfeited  to  the  state.  The  judgment  of  the  lower  court  is 
reversed,  and  judgment  will  be  here  rendered  forfeiting  the 
same  to  the  state. 

Reversed  and  rendered. 

All  the  Justices  concur. 


St.  Louis  &  S.  F.  Ry.  Co.  v.  State  et  al. 

No.  820.     Opinion  Filed  October  7,  1909. 

(106  Pac.  ft&1.3 

CARRIERS— Regulation  by  Corporation  Commission— Review  by 
Courts. — ^An  appeal  will  lie  to  the  Supreme  Court  of  the  state 
from  the  action  of  the  Corporation  Commission  prescrlbinsr  rates, 
chargres,  or  classifications  of  traffic  or  affecting  the  train  sched- 
ule of  any  transportation  company,  or  requiring  additional  facil- 
ities, conveniences,  or  public  service  of  any  transportation  or 
transmission  company,  or  refusing  to  approve  a  suspendlnsr  bond, 
or  requirins^  additional  security  thereon,  or  an  Increase  theeof. 

RAILROAX>8 — Regulation  by  Corporation  Commission — Revisw 
by  Courts.  An  appecd  will  not  lie  to  the  Supreme  Court  of  the 
state  to  review  the  action  of  the  Corporation  Commission  In  re- 
quirlnsr  all  railroad  companies  and  street  car  companies  operating 
within  the  state,  upon  the  happeninsr.  of  an  accident,  to  send  re- 
port thereof,  both  by  telegraph  and  mall,  to  the  Corporation  Com' 
mission  at  Its  office  in  Guthrie. 

(Syllabus  by  the  Court.) 
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St.  Louis  &  S.  P.  R.  Co.  V.  State  et  al. 
Appeal  from  Corporation   Commission. 

From  the  action  of  the  State  Corporation  Commission  re- 
quiring railroad  and  street  railway  companies,  upon  the  happen- 
ing of  an  accident,  to  send  a  report  thereof,  both  by  telegram 
and  letter,  to  the  Corporation  Commission,  the  St.  Louis  &  San 
Francisco  Railway  Company  appeals.     Appeal  dismissed. 

W.  F,  Evans,  R.  A.  Kleinschmidt,  and  Dale  &  Bierer,  for 
appellant. 

0.  A.  Henshaw,  Asst.  Atty.  Gen.,  for  the  State. 

Williams,  J.  The  appellees,  through  their  attorney,  move 
to  dismiss  this  appeal  on  the  ground  that  the  court  has  not  juris- 
diction thereof.  The  only  authority  that  this  court  has  to  en- 
tertain an  appeal  from  the  Corporation  Commission  is  by  Yirtue 
of  section  20,  art.  9  (section  231,  Bunn^s  Ed.)  of  the  Constitu- 
tion, which  provides  that: 

^'From  any  action  of  the  commission  prescribing  rates, 
charges,  or  classifications  of  traflRc,  or  affecting  the  train  schedule 
of  any  transporation  company,  or  requiring  additional  facilities, 
conveniences,  or  public  service  of  any  transportation  or  transmis- 
sion company,  or  refusing  to  approve  a  suspending  bond,  or  re- 
quiring ladditional  security  thereon  or  an  increase  thereof,  as 
hereinafter  provided  for,  an  appeal  (subject  to  such  reasonable 
limitations  as  to  time,  regulations  as  to  procedure  and  provision 
as  to  cost,  as  may  be  prescribed  by  law)  may  be  taken  by  the 
corporation  whose  rates,  charges  or  classifications  of  tra£5c, 
schedule,  facilities,  conveniences,  or  service,  are  affected,  or  by  any 
person  deeming  himself  aggrieved  by  such  action  or  (if  allowed  by 
law)  by  the  state.^' 

This  appeal  does  not  come  within  the  terms  of  the  foregoing, 
and  the  same  is  dismissed. 

All  the  Justices  concur. 
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Atchison,  T.  &  S.  F.  Ry.  Co.  v.  State  et  at. 

No.  998.    Opinion  Filed  October  7.  1909. 

(105   Pac.   352.) 

RAILROADS— Regulation  by  Corporation  Commission^Review  by 
Courts.  An  appeal  will  not  lie  to  the  Supreme  Court  of  the  state 
of  Oklahoma  to  review  the  action  of  the  Corporation  Commis- 
sion In  requirinsT  all  railroad  companies  and  street  car  companies 
operatinsT  within  the  state  of  Oklahoma,  upon  the  happeninsr  of 
an  accident,  to  send  report  thereof,  both  by  telegram  and  mall,  to 
the  Corporation  Commission  at  its  office. 

(Syllabus   by  the   Court) 

Appeal  from  Corporation  Commission. 

Prom  the  action  of  the  State  Corporation  Commission  re- 
quiring railroad  and  street  railway  companies,  upon  the  happen- 
ing of  an  accident,  to  send  a  report  thereof,  both  by  telegram  and 
letter,  to  the  Corporation  Commission,  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company  appeals.     Appeal  dismissed. 

Cottingham  dc  Bledsoe,  for  appellant. 

0.  A,  Henshaw,  Asst.  Atty.  Gen.,  for  appellees. 

Williams,  J.  The  facts  in  this  case  being  the  same  as  in 
the  case  of  St.  Louis  &  San  Francisco  RaHivay  Company,  Appel- 
lant, V.  Staie  et  al.,  Appellees,  ante,  p.  805,  Pac.  351,  the  same  is 
controlling. 

The  appeal  is  dismissed. 

All  the  Justices  concur. 
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Crump  et  cU.  v.  Pitchford. 

No.  123.     Opinion  Jnied  October  7,  1902. 
(104   Pac.   911.) 

1.  COURTS— County  Court— Jurisdiction.  The  county  court  (sec- 
tion 12,  art.  7,  (^onsL)  is  the  successor  of  the  probate  court  as  it 
existed  under  the  territory  of  Oklahoma  only  as  to  matters  €sr 
proceedlngrs,  pending  at  the  time  of  the  admission  of  the  state* 
and  administrations  and  gruardiaiishlps  as  provided  in  section  11 
art.  7.  of  the  Constitution. 

2.  COURTS — County  Court — Jurisdiction.  The  Jurisdiction  of  the 
county  court  is  prescribed  by  section  12,  art,  7,  of  the  €k>nsUtutlon 
except  as  supplememented  by  section  23  of  the  Schedule,  and 
further  provided  by  Act  June  4,  1908  (Sess.  Laws  1907-1908,  p. 
284.  c  27.) 

3.  FORCIBLE  ENTRY  AND  DETAINER— Jurisdiction— County 
Court.  The  county  court  on  January  24,  1909.  had  no  orlsinal 
Jurisdiction  of  a  forcible  entry  and  detainer  action. 

(Syllabus  l3»r  the  Court) 

Error  from  Craig  County  Court;  Thos.  I).  B.  Frear,  Judge. 

Action  between  Walter  Crump  and  another  and  A.  J.  Pitch- 
ford. From  the  judgment  Walter  Crump  and  such  other 
bring  error.     Reversed  and  remanded  with  directions. 

Joseph  A,  QUI,  for  plaintiffs  in  error. 
Paul  F.  MacJcey,  for  defendant  in  error. 

Williams^  J.  The  question  raised  in  the  first  assignment 
of  error  is  that  the  county  court,  at  the  time  this  action  was 
commenced,  to  wit,  on  the  24th  day  of  July,  1908,  had  no  jur- 
isdiction of  a  forcible  entry  and  detainer  action.  Section  13, 
art.  7,  Const.  (Bunn's  Ed.  §  182),  provides  that: 

"The  county  court,  coextensive  with  the  county,  shall  have 
original  jurisdiction  in  all  probate  matters,  and  until  otherwise 
provided  by  law,  shall  have  concurrent  jurisdiction  with  the  dis- 
trict court  in  civil  cases  in  any  amount  not  exceeding  one  thousand 
dollars,  exclusive  of  interest:  Provided,  that  the  county  court 
shall  not  have  jurisdiction  in  any  action  for  malicious  prosecn- 
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tion,  or  in  any  action  for  divorce  or  alimony,  or  in  any  action 
against  oflBcers  for  misconduct  in  office,  or  in  actions  for  slander 
or  libel,  or  in  actions  for  the  specific  performance  of  contracts 
for  the  sale  of  real  estate,  or  in  any  matter  wherein  the  title  or 
boundaries  of  land  may  be  in  dispute  or  called  in  question ;  nor 
to  order  or  decree  the  partition  or  sale  of  real  estate,  not  arising 
under  the  probate  jurisdictiop.     *     *     *'* 

It  is  insisted  that  section  187JS  (chapter  22,  art.  15,  §  396) 
Wilson's  Rev.  &  Ann.  St.  1903,  which  provides,  among  other 
things  that  the  probate  courts  in  their  respective  counties  shall 
have  and  exercise  the  ordinary  powers  and  jurisdiction  of  justices 
of  the  peace,  was  extended  in  force  in  the  state.  The  question  aris- 
ing is  whether  or  not  the  county  court  created  under  the  Constitu- 
tion is  the  successor  of  the  probate  court  under  the  territorial 
form  of  government.  The  county  court,  by  virtue  of  section  12, 
art.  7,  supra,  is  vested  with  exclusive  original  jurisdiction  in  all 
probate  matters,  and  section  23  of  the  Schedule  provides: 

"When  this  Constitution  shall  go  into  effect,  the  books, 
records,  papers,  and  proceedings  of  the  probate  court  in  each 
county,  and  all  causes  and  matters  of  administration  and  guar- 
dianship, and  other  matters  pending  therein,  shall  be  transferred 
to  the  coimty  court  of  such  county,  except  of  Day  county  which 
shall  be  transferred  to  the  county  court  of  Ellis  county,  and  the 
county  courts  of  the  respective  counties  shall  proceed  to  final 
decree  of  judgment,  order,  or  other  termination  in  said  several 
matters  and  causes  as  the  said  probate  court  might  have  done  if 
this  Constitution  had  not  been  adopted.  The  district  court  of 
any  county,  the  successor  of  the  United  States  Court  for  the  In- 
dian Territory,  in  each  of  the  counties  formed  in  whole  or  in 
part  in  the  Indian  Territory,  shall  transfer  to  the  county  court 
of  such  county  all  matters,  proceedings,  records,  books,  papers, 
and  documents,  appertaining  to  all  causes  or  proceedings  relating 
to  estates:  Provided,  that  the  Legislature  may  provide  for  the 
transfer  of  any  of  said  matters  and  causes  to  another  county  than 
herein  prescribed." 

It  will  be  observed  that  the  district  court  is  specially  re- 
ferred to  as  the  successor  of  the  United  States  Court  for  the  In- 
dian Territory,  and  the  fact  of  such  reference  as  to  such  suc- 
cessorship,  without  mentioning  the  county  court  as  the  successor 


Digitized  by  CjOOQIC 


810  SUPREME  COURT  OP  OKLAHOMA. 

Crump  et  al.  v.  Pltchford. 

of  the  probate  court,  is  significant.  The  county  court,  under  the 
Constitution,  has  specifically  defined  powers  and  inrisdiction :  and, 
had  it  been  intended  for  it  to  have  succeeded  fully  to  the  juris- 
diction of  the  probate  court  as  it  existed  under  the  territory,  it 
would  have  been  so  indicated.  On  the  contrary,  it  having  been 
made  by  virtue  of  section  23  of  the  Schedule  the  successor  only 
as  to  pending  matters,  it  appears  to  be  its  successor  only  to  that 
extent,  except  as  it  may  be  affected  by  section  12,  art.  7,  of  the 
Constitution.  See  Leob  v,  Leob  et  ah,  ante,  p.  384,  103  Pac.  570. 
It  necessarily  follows  that  the  county  court  does  not  possess  the 
"ordinary  powers  and  jurisdiction  of  justices  of  the  peace"  nnd^r 
the  territory  of  Oklahoma. 

The  question  further  arises  as  to  whether  or  not  the  county 
court  has  jurisdiction  of  such  actions  by  virtue  of  the 
term  "civil  actions  in  any  amount,  not  exceeding  one 
thousand  dollars  exclusive  of  interest.*'  In  such  an  action, 
the  amount  involved  is  not  to  be  determined  by  a  money 
judgment.  The  issue  in  such  cause  is  not  the  amount  to  which 
any  party  is  entitled,  but  the  right  to  possession,  regardless  of 
whether  or  not  the  plaintiff  may  have  the  legal  right  to  the  prem- 
ises, as  against  the  defendant  if  his  entry  or  detention  was  un- 
lawful. If  the  amount  involved  is  to  be  a  condition  precedent 
as  to  whether  or  not  the  county  court  had  jurisdiction  in  a  forci- 
ble entry  and  detainer  action,  it  would  necessarily  require  an  air 
legation  that  the  value  of  the  premises  or  the  possessory  right 
in  controversy  did  not  exceed  $1,000,  exclusive  of  interest,  rais- 
ing thereby  a  jurisdictional  issue  for  determination,  in  addition 
to  the  issues  usually  incident  to  such  actions.  And,  when  we 
further  consider  the  words  "exclusive  of  interest**  as  used,  it  ap- 
pears that  only  such  civil  actions  were  contemplated  as  where  a 
money  judgment  might  be  rendered.  No  instance  has  been  cited 
where  jurisdiction  has  been  acquired  in  a  forcible  entry  ca«e  by 
virtue  of  the  amount  involved.  Further,  the  probate  couit  urder 
the  territory  of  Oklahoma  had  concurrent  jurisdiction  with  the 
district  court  in  all  civil  cases  in  any  sum  not  exceeding  $1,000, 
exclusive  of  costs.    Yet  in  the  case  of  McClung  v.  Penny,  11  Okla. 
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476,  69  Pac.  499,  it  was  contended  that  probate  courts  had  no 
jurisdiction  of  forcible  entry  and  detainer  cases.  Jurisdiction, 
however,  was  sustained  by  virtue  of  the  clause  (section  1872,  Wil- 
son^s  Rev.  &  Ann.  St.  1903,  supra)  that  probate  courts  possessed 
*^the  ordinary  powers  and  jurisdiction  of  justices  of  the  peace,'* 
without  any  intimation  that  it  might  have  had  same  on  account 
of  the  provisions  that  it  had  concurrent  jurisdiction  iji  all  civil 
cases  in  any  sum  not  exceeding  $1,000,  exclusive  of  costs.  Such 
a  construction  would  lead  to  great  uncertainty  and  interminable 
trouble.  Such  action  being  in  its  nature  summary,  its  remedy 
should  be  available,  without  uncertainty  and  with  expedition.  If 
the  amount  involved  in  such  summary  proceeding  can  be  put  in 
issue  in  every  such  action  to  defeat  jurisdiction,  the  purposes  of 
the  remedy  would  be  abortive.  The  jurisdiction  of  the  county 
court  being  limited  and  not  general,  jurisdiction  therein  is  never 
presumed,  and  attaches  only  when  specifically  authorized.  We 
are  accordingly  moved  to  hold  that  the  county  court  did  not  ob- 
tain jurisdiction  of  this  action.  It  is  therefore  not  necessary  to 
determine  the  other  matters  raised  in  the  record. 

The  cause  is  accordingly  reversed  and  remanded,  with  in- 
structions to  dismiss  the  same  for  the  want  of  jurisdiction. 

All  the  Justices  concur. 


Byers  v.  Territory. 

No.  2177.     Opinion  Filed  October  18,  1909. 

(105  Pac.  998.) 

CRIMINAL  LAW — Jurisdiction — Criminal  Court  of  Appeals.  On  the 
creation  of  the  Criminal  Court  of  Appeals  with  exclusive  appel- 
late Jurisdiction  in  criminal  cases,  by  operation  of  law  it  ac- 
quired authority  and  Jurisdiction  to  proceed  with,  hold,  and  de- 
termine all  cases  of  that  character  then  pending  on  appeal  in  the 
Supreme  Court  of  the  state. 

(Syllabus  by  the  Court.) 
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Motion  that  order  transferring  cause  from  Supreme  Court 
to  the  Criminal  Court  of  Appeals  be  set  aside  overruled. 

A.  C.  Cruce,  S,  H.  Russell,  and  A.  J.  Morris,  for  plaintiff  in 
error. 

Charles  West,  Atty.  Gen.,  and  Chas.  L.  Moore,  Asst.  Attj. 
Gen.,  for  the  State. 

DuNN^  J.  At  the  time  of  the  creation  of  the  state  of  Ok- 
lahoma, there  was  pending  on  the  docket  of  the  Supreme  Court 
of  the  territory  an  action  in  which. A.  N.  Byers  was  plaintiff  in 
error,  and  the  territory  of  Oklahoma  was  defendant  in  error.  On 
May  18,  1908,  there  was  approved  by  the  Governor, of  the  state, 
an  act  creating  a  Criminal  Court  of  Appeals,  and  on  September 
3,  1908,  this  court  made  an  order  transferring  the  cause  above 
mentioned  to  this  newly  created  court  for  determination.  On 
March  15,  1909,  the  Criminal  Court  of  Appeals  by  its  opinion 
affirmed  the  judgment  of  the  trial  court,  vn  August  13,  1909, 
the  plaintiff  in  error  by  his  coimsel  filed  motion  in  this  court 
praying  that  the  order  transferring  said  cause  from  the  Supreme 
Court  to  the  Criminal  Court  of  Appeals  be  set  aside,  and  that 
the  cause  be  reinstated  on  the  docket  of  the  Supreme  Court,  and 
by  it  decided. 

It  is  the  contention  of  counsel  that  by  the  provisions  of  the 
enabling  act,  the  amendments  thereto,  and  the  Constitution  of 
the  state  of  Oklahoma,  the  Supreme  Court  was  made  the  succes- 
sor of  the  Supreme  Court  of  the  territory  of  Oklahoma,  and  as 
such  was  given  exclusive  appellate  jurisdiction  to  proceed  with, 
hold,  and  determine  all  criminal  cases  pending  on  appeal  in  the 
Supreme  Court  of  the  territory  of  Oklahoma  at  the  time  the  state 
was  admitted  into  the  Union  and  that  the  jurisdiction  of  the 
Criminal  Court  of  Appeals  is  expressly  limited  and  confined  to 
criminal  cases  appealed  from  county  and  district  courts  of  the 
state,  and  hence  had  no  jurisdiction  to  take  or  determine  this 
cause.  In  support  of  the  proposition,  counsel  quote  from  an 
act  of  Congress,  approved  June  16,  1906  (34  Stat.  277,  c.  3335, 
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§  18,  Synder^s  Const.  Okla.  §  18,  p.  411),  popularly  known  as  the 
'^Enabling  Act,''  which  reads  as  follows: 

^That  the  Supreme  Court  or  other  court  of  last  resort  of  said 
state  shall  be  deemed  to  be  the  successor  of  said  territorial  appel- 
late courts  and  shall  take  and  possess  any  and  all  jurisdiction  as 
such,  not  herein  otherwise  specifically  provided  for,  and  shall  re- 
ceive and  retain  the  custody  of  all  books,  dockets,  records,  and 
files  not  transferred  to  other  courts,  as  herein  provided,  subject 
to  the  duty  to  furnish  transcripts  of  all  book  entries  in  any  speci- 
fied case  transferred  to  complete  the  record  thereof." 

And  also  from  an  act  approved  March  4,  1907  (34  Stat.  1286, 
c.  2911,  §  2),  being  amendments  to  said  act,  section  17  thereof 
(Snyder's  Const,  p.  414)  which  reads  as  follows: 

"That  all  causes,  proceedings,  and  matters,  civil  or  criminal, 
pending  in  the  Supreme  Court  of  the  territory  of  Oklahoma,  or 
in  the  United  States  Court  of  Appeals  in  the  Indian  Territory, 
not  transferred  to  the  United  States  Circuit  or  District  Courts 
in  said  state  of  Oklahoma  shall  be  proceeded  with,  held,  and  de- 
termined by  the  Supreme  Court  or  other  final  appellate  court  of 
such  state  as  the  successor  of  said  Supreme  Court  of  the  terri- 
tory of  Oklahoma  and  of  the  United  States  Court  of  Appeals  in  the 
Indian  Territory,  subject  to  the  same  right  to  review  upon  appeal 
or  writ  of  error  to  the  Supreme  Court  of  the  United  States  now 
allowed  from  the  Supreme  or  final  appellate  court  of  a  state  under 
existing  laws." 

Also  section  26  of  the  Schedule  to  the  Constitution  (Snyder's 
Const,  p.  388): 

**A11  cases,  civil  and  criminal,  pending,  upon  the  admission 
of  the  state  into  the  Union,  in  the  Supreme  Court  of  the  terri- 
tory of  Oklahoma,  on  appeal  or  writ  of  error  from  the  district 
or  probate  courts  of  any  county  or  subdivision  within  the  limit? 
of  the  state,  and  the  papers,  records,  proceedings,  and  seal  of 
said  court  shall  be  transferred  to  the  Supreme  Court  of  the  state, 
except  as  is  otherwise  provided  in  the  enabling  act  of  Congress." 

Also  section  28  of  the  Schedule  to  the  Constitution  (Snyder's 
Const,  p.  389) : 

"The  terms  and  provisions  of  an  act  of  Congress,  entitled 
*An  act  to  amend  sections  sixteen,  seventeen  and  twenty,  of  an 
act  entitled  "An  act  to  enable  the  people  of  Oklahoma  and  In- 
dian Territory  to  form  a  Constitution  and  state  government,  and 
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be  admitted  into  the  Union  on  an  equal  footing  with  the  original 
states;  and  to  enable  the  people  of  New  Mexico  and  Arizona  to 
form  a  Constitution  and  state  government  and  be  admitted  into 
the  Union  on  an  equal  footing  with  the  original  states,"'  are 
hereby  accepted,  and  the  jurisdiction  of  the  cases  enumerated 
therein  is  hereby  assumed  by  the  courts  of  the  state." 

Also,  section  2,  art.  7,  p.  210,  Snyder's  Const.: 

"The  appellate  jurisdiction  of  the  Supreme  Court  shall  be 
coextensive  with  the  state,  and  shall  extend  to  all  civil  cases  at 
law  and  in  equity,  and  to  all  criminal  cases  until  a  Criminal 
Court  of  Appeals  with  exclusive  appellate  jurisdiction  in  crim- 
inal cases  shall  be  established  by  law." 

Congress  recognized,  at  the  time  the  Enabling  Act  was  passed, 
that  there  were  a  number  of  cases,  civil  and  criminal,  pending  in 
the  appellate  courts  of  the  two  territories,  and  that  a  necessity 
would  exist  on  the  creation  of  the  state  to  dispose  of  these  cases 
for  determination  in  some  court  to  be  created  by  the  new  state 
Constitution.  It  was  not  the  purpose  or  policy  of  Congress  to 
establish,  fix,  or  limit  the  jurisdiction  of  the  appellate  courts  of 
the  state  in  the  passage  of  section  17  or  of  any  of  the  other  sec- 
tions of  the  Enabling  Act.  The  terms  of  that  section  upon  which 
counsel  for  movant  rely  are  that  the  causes,  civil  and  criminal, 
above  referred  to,  **shail  be  proceeded  with,  held,  and  detennineJ 
by  the  Supreme  Court,  or  other  final  appellate  court  of  such  state 
as  the  successor  of  said  Supreme  Court  of  the  territory  of  Okla- 
homa,'' etc.  The  power  to  create  a  state  government  and  to 
adopt  a  Constitution  limiting  and  defining  the  powers  of  the 
different  departments  of  that  government  carried  with  it  the 
power  to  fix  the  jurisdiction  of  its  final  appellate  courts,  both 
for  civil  and  criminal  causes.  Exercising  the  power  thus  given, 
there  was  adopted  as  a  part  of  section  2,  art.  7,  p.  210,  Snyder's 
Const.  Okla.  the  following: 

"The  appellate  jurisdiction  of  the  Supreme  Court  shall  be 
coextensive  with  the  state,  and  shall  extend  to  all  civil  cases  at 
law  and  in  equity,  and  to  all  criminal  cases  until  a  Criminal 
Court  of  Appeals  with  exclusive  appellate  jurisdiction  in  crim- 
inal cases  shall  be  established  by  law." 

Under  the  terms  of  the  section  of  the  Enabling  Act  last  re- 
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ferred  to,  the  Supreme  Court  took  jurisdiction  of  those  criminal 
cases,  as  successor  to  the  Supreme  Court  of  the  territory  of  Ok- 
lahoma; but  in  the  section  which  created  it,  and  established  its 
jurisdiction,  there  was  contained  the  proviso  that  its  appellate 
jurisdiction  as  to  criminal  causes  should  extend  to  criminal  cases, 
until  a  Criminal  Court  of  Appeals  should  be  established.  On  the 
establishment  of  the  Criminal  Court  of  Appeals  with  exclusive 
appellate  jurisdiction  in  criminal  cases,  it  then  became,  for  the 
purposes  of  the  Enabling  Act  and  for  these  cases,  the  successor 
of  the  Supreme  Court  of  the  territory  of  Oklahoma.  To  our 
minds  the  only  limitation  contained  in  the  section  of  the  En- 
abling Act  which  we  are  here  discussing  is  that  the  cases  on 
appeal  should  be  determined  by  an  appellate  court  established  by 
the  Constitution  or  b>  statute,  vested  with  jurisdiction  of  similar 
cases. 

On  May  18,  1908,  there  was  approved  an  act  passed  by  the 
First  Legislature  of  the  state  of  Oklahoma  (Laws  1907-08,  p. 
291,  c.  28,  art.  1),  section  1  of  which  provides  that  "there  is 
hereby  created  a  Criminal  Court  of  Appeals,  *  *  ***  and 
section  2  contains  the  provision  that  *'the  Criminal  Court  of  Ap- 
peals shall  have  exclusive  appellate  jurisdiction  in  all  criminal 
causes  appealed  from  the  county  and  district  courts  in  this  state.** 

Section  9  of  the  same  act  provides: 

"The  Supreme  Court  is  hereby  authorized  to  transfer  to  said 
Criminal  Court  of  Appeals  of  the  state  of  Oklahoma,  any  crim- 
inal cases  now  or  hereafter  pending  in  said  court  for  determination 
by  said  court.** 

Acting  under  these  statutes,  this  case,  along  with  many  others 
of  a  similar  character,  was  transferred  to  this  mewly  created' 
Criminal  Court  of  Appeals,  which  thereby  acquired  jurisdiction 
to  hold  and  determine  the  same.  The  phrase  contained  in  sec- 
tion 2  of  the  act  just  referred  to,  providing  for  jurisdiction  in 
this  court  of  criminal  causes  appealed  from  district  and  county 
courts  of  the  state,  has  reference  solely  to  the  situation  which 
existed  at  the  time  of  the  creation  of  said  court,  and  the  author- 
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ity  given  in  pection  9  to  the  Supreme  Court  to  transfer  to  the 
newly  created  Criminal  Court  of  Appeals  any  criminal  cases 
"now  or  hereafter  pending,"  in  our  judgment,  fixes  in  that  court 
jurisdiction  to  determine  the  cases  transferred. 

On  March  2,  1909,  the  Second  Legislature  passed  an  act 
perpetuating  the  Criminal  Court  of  Appeals  (Laws  1909,  p.  170, 
c.  14,  art.  2),  and,  in  harmony  with  the  construction  which  we 
have  placed  upon  the  act  passed  by  the  First  Tjegislature,  section 
21  of  the  act  just  referred  to  provides  that: 

^*In  all  criminal  cases  wherein  any  person  has  been  convicted 
of  crime  in  any  court  in  this  state  prior  to  the  date  of  the  passage 
and  approval  of  this  act,  and  in  all  other  criminal  cases  wherein 
the  stSftte  of  Oklahoma  is  required  by  law  to  assume  the  care, 
control,  custody  and  jurisdiction  of  persons  convicted  of  crime  in 
any  court  in  Indian  or  Oklahoma  Territories,  prior  to  statehood, 
and  in  any  of  the  cases  hereinbefore  enumerated,  wherein  any  per- 
son has  been  convicted  and  sentenced  by  any  of  the  aforemen- 
tioned courts  to  any  prison,  or  penitentiary,  situated  outside  of 
the  territory  now  comprising  the  state  of  Oklahoma,  and  any 
such  person  so  convicted  and  sentenced  having  heretofore  taken 
an  appeal  from  such  conviction  and  sentence,  which  appeal  is 
now  pending  before  the  Criminal  Court  of  Appeals  of  this  state: 
and  upon  the  hearing  of  such  appeal  should  the  Criminal  Court 
of  Appeals  be  of  opinion  that  the  conviction  and  sentence  in  such 
cases  should  be  affirmed,  said  /court  shall  have  the  power  to 
modify  the  sentence  of  the  trial  court  in  said  case,  to  the  extent 
of  changing  the  place  of  (sonfinemeut  of  the  appellant,  or  appel- 
lants, from  the  prison  or  penitentiary  situated  without  the  state 
of  Oklahoma  designated  in  the  judgment  of  said  trial  court,  to 
such  other  place  of  confinement  within  the  state  as  may  be  pro- 
vided by  law  for  persons  convicted  of  crime." 

This  section  to  our  minds  makes  conclusive  the  intention 
of  the  Legislature  to  confer  upon  the  Criminal  Court  of  Appeals 
full  power  and  jurisdiction  to  take,  hold,  and  determine  any 
and  all  criminal  causes  pending  on  appeal  in  the  Supreme  Court 
at  the  time  of  its  creation.  This  construction  is  not  in  con- 
flict wth  the  terms  of  the  Enabling  Act,  but  is  in  harmony 
with  it;  it  being  the  intent  and  purpose  of  the  Enabling  Act, 
as  we  have  seen,  to  place  the  jurisdiction  of  these  causes  pending 
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on  appeal  in  some  final  appellate  tribunal  to  be  established  by 
the  Constitution  or  by  law.  That  such  is  a  proper  construction 
of  the  scope  of  the  Enabling  Act,  see  the  case  of  State  of  Mon- 
tana ex  rel  Haire  v.  Rice,  State  Treasurer,  204  U.  S.  291,  27 
Sup.  Ot.  281,  51   I..  Ed.  490.  * 

The  motion  is  overruled. 

All  the  Justices  concur. 


Midland  Valley  R.  Co.  et  al.  v.  State. 

No.  736.     Opinion  Filed  October   20.   1909. 

(104  Pac.   1086.) 

CARRIERS — Corporation  Committion — Fixing  Freight  Ratot — Findings 
of  Fact — Appeal.  By  section  22.  art.  9.  of  the  Condtitution 
(Bunn's  Ed.  Section  234),  it  becomes  the  duty  of  the  Corpor- 
ation Commission,  upon  hearingr  an  order  proposed  to  fix  the 
rates  to  be  charged  by  a  railway  company  for  services  for  haul- 
ing intrastate  shipments,  to  make  finding  of  facts  upon  which  the 
order  of  the  commission  is  based,  and  on  an  appeal  from  such 
order,  to  certify  the  facts  so  found  by  it  to  this  court. 

(a)  When  the  Corporation  Commission,  in  making:  an  order 
fixing^  rates  which  a  railway  company  may  charge  for  hauling  in- 
trastate freight,  fails  to  make  a  finding  of  facts,  and  to  certify 
same  to  the  Supreme  Court  on  appeal  from  such  order,  such 
court  may,  under  said  section  of  the  Constitution,  remand  the  case 
to  the  commission,  with  directions  to  find  the  facts  upon  which 
the  commission  based  its  order,  and  to  certify  same  to  the  court 
before  the  appeal  is  finally  decided. 

(Syllabus  by  the  Court) 

Appeal  from  Corporation  Commission. 

Proceeding?  by  the  State  against  the  Midland  Valley  Rail- 
road Company,  and  others.  From  the  judgment  defendants  appeal. 
Remanded  for  further  investigation. 

On  the  5th  day  of  February,  1908,  the  Corporation  Com- 
mission  commenced  this  proceeding  against  all  railroads  operat- 
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ing  in  the  state  of  Oklahoma,  by  causing  to  be  published  in  the 
Guthrie  Leader,  a  daily  newspaper  of  general  circulation,  pub- 
lished in  Guthrie,  Logan  county,  Okla.,  its  proposed  order  No. 
9,  to  cover  intrastate  rates  on  crude  and  refined  petroleum,  etc. 
Thereafter,  on  the  28th  day  of  February,  1908,  the  appellants,  the 
Midland  Valley  Railroad  Company,  the  Missouri,  Kansas  4  Texas 
Railroad  Companj^  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company,  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company, 
the  Chicago,  Rock  Island  &  Pacific  Railway  Company, 
the  St.  Louis  &  San  Francisco  Railway  Company,  the  Kansas 
City  Southern  Railway  Company,  the  St.  Louis,  Iron  Moimtam 
&  Southern  Railway  Company,  the  St.  Louis,  Ft.  Smith  &  Wes- 
tern Railway  Company,  the  El  Reno  &  Western  Railway  Com- 
pany, the  Kansas  City,  Mexico  &  Orient  Railway  Company,  the 
Oklahoma  Central  Railroad  Company  and  Asa  E.  Ramse}'  as  re- 
ceiver thereof,  and  the  Missouri,  Oklahoma  &  Gulf  Railroad 
Company,  each  and  all  appeared  specially  and  objected  on  the 
grounds:  (1)  That  the  proposed  rate  on  oil  was  unreasonably  low, 
arid  would  not  afford  sufficient  recompense  for  the  service  re- 
quired. (2)  That  the  rates  on  oil  now  in  effect  in  Kansas  and 
Texas  were  unreasonably  low,  and  do  not  afford  a  fair  margin 
of  profit,  if  any,  for  the  service  rendered.  (3)  That  the  reduc- 
tion at  this  time  would  work  a  peculiar  hardship  on  railroads, 
in  view  of  the  fact  that  the  general  volume  of  business  has  largely 
decreased  and  earnings  have  suffered  proportionately,  while  it  has 
been  impossible  to  reduce  the  expenses  of  operation  to  accord 
with  the  decrease  in  gross  earnings. 

Thereupon  a  hearing  was  had  on  said  proposed  order,  O.  M. 
Conley,  Ilenry  Wilmering,  George  A.  Todd,  and  William  Jervia 
being  examined  as  witnesses.  Thereafter,  on  the  Slst  day  of 
March,  A.  D.  1908,  the  proposed  order  was  made  and  entered 
as  final  order  No.  36.  On  the  15th  day  of  March,  1909.  the 
appellants  presented  to  the  chairman  of  the  Corporation  Com- 
mission a  request  in  writing  that  he  certify  to  the  Supreme 
Court  of  this  state  all  the  evidence  introduced  or  considered  by 
said  commission  in  rendering  said  final  order  No.  36,  and  also  a 
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written  statement,  giving  the  reasons  upon  which  said  order  was 
based.  Thereupon  the  chairman  of  said  commission  refused  to 
make  said  certificate,  and  thereafter  the  Supreme  Court  of  the 
state,  on  proper  application,  directed  the  certification  of  such 
record  in  accordance  with  section  22,  art.  9,  of  the  Constitution, 
and  the  same  was  certified  to  on  the  30th  day  of  March,  A.  D. 
1909.  On  the  11th  day  of  September,  A.  D.  1909,  the  attorney 
for  the  appellee  moved  this  court  to  dismiss  this  appeal  for  the 
reasons  : 

*'(1)  That  the  order  appealed  from  was  promulgated  by  the 
commission,  as  shown  by  the  record,  on  March  31,  1908.  (2) 
That  the  application  of  the  appellants,  requesting  that  the  com- 
mission certify  to  this  court  a  copy  of  all  the  proceedings,  in- 
cluding commission's  findings  of  fact,  was  made  on  the  15th 
day  of  March,  1909.  11  months  and  15  days  after  the  issuance 
of  said  order;  that  the  commission  was  not  required  by  law  to, 
and  did  not,  keep  any  record  of  its  findings  of  fact  upon  which 
this  order  was  based.  (3)  That  the  record  filed  in  this  court  by 
the  appellants  does  not  contain  a  finding  of  fact,  and  the  certi- 
ficate thereof,  signed  by  A.  P.  Watson,  acting  chairman,  recited 
the  following  reasons:  ^That  the  office  is  not  in  possession  of  the 
findings  of  facts  by  the  commission;  that  the  same  cannot  be 
certified  to  this  court.'  That  it  was  the  duty  of  the  appellants  to 
take  such  steps  as  were  necessary  to  preserve  the  record  in  this 
case,  if  thev  desired  to  have  the  same  certified  to  the  Supreme 
Court." 

S.  T.  Bledsoe,  Clifford  L.  Jackson,  C.  0,  Blake,  and  Edgar 
A,  De  MevJes,  for  appellants. 

0,  A,  Henshaw,  Asst.  Atty.  Gen.,  for  the  State. 

Williams,  J.  (after  stating  the  facts  as  above).  In  the 
case  of  Atchison,  Topeka  &  Santa  Fe  By.  Co.  v.  Love,  23  Okla. 
192,  99  Pac.  1081,  this  court  held: 

"At  any  time  within  12  months  from  the  date  a  final  order 
is  made  by  the  Corporation  Commission,  any  proper  party,  feel- 
ing aggrieved,  may  prosecute  an  appeal  therefrom,  by  making 
application  to  the  chairman  of  said  commission  for  him,  under 
the  seal  of  said  commission,  to  certify  to  this  court  all  the  facts 
upon  which  the  action  appealed  from  was  based,  and  which  may 
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be  essential  for  the  proper  decision  of  the  appeal,  together  with 
such  evidence  introduced  before  or  considered  by  the  conunission 
as  may  be  selected,  specified,  and  required  to  be  certified  by  any 
party  in  interest,  as  well  as  such  other  evidence  so  introduced  or 
considered  as  the  commission  may  deem  proper,  and  also  a  writ- 
ten statement  of  the  reasons  upon  which  the  action  sought  to  be 
appealed  from  is  based,  to  be  filed  with  the  record  of  the  case, 
which  will  constitute  the  record  for  review  in  this  court.*^ 

See,  also,  Kansas  City  Southern  By,  Co.  v.  Love  et  oi.,  23 
Okla.  224,  100  Pac.  22,  to  the  same  effect. 

Tinder  the  rule  laid  down  in  these  cases,  the  appeal  in  the 
case  at  bar  was  in  due  time.  In  the  case  of  Pioneer  Telephone  & 
Telegraph  Oo.  v.  Westenhaver  et  al,  23  Okla.  226,  99  Pac  1019, 
it  was  held: 

*^y  section  22  of  article  9  of  the  Constitution  (Bonn's  Ei 
§234),  it  is  made  the  duty  of  the  State  Corporation  Commission, 
upon  hearing  a  petition  for  an  order  to  reduce  the  rates  charged 
by  a  telephone  company  for  services  on  its  local  exchange,  to  make 
finding  of  facts  upon  which  the  order  of  the  commission  is  based, 
and,  on  appeal  to  the  Supreme  Court  from  such  order,  to  certify 
the  facts  found  by  it  to  the  Supreme  Court.'' 

It  was  the  duty  of  the  commission  to  make  the  finding  of 
facts  upon  which  this  order  is  based,  and,  having  failed  so  to  do, 
it  cannot  be  permitted  for  that  reason  to  have  this  court  dismiss 
this  appeal,  and  the  motion  is  accordingly  overruled. 

In  order  to  prescribe  fixed  charges  for  freight  on  Buch  lines, 
it  is  necessary,  first,  for  the  commission  to  determine,  by  hearing 
evidence,  the  values  of  the  property  of  each  of  said  railway  com- 
panies within  the  state,  and  also  the  entire  earnings  within  the 
state,  both  interstate  and  intrastate,  freight,  passenger,  and  mis- 
cellaneous, of  such  roads,  and  also  the  entire  expense  of  opera- 
tion, including  that  for  necessary  repairs,  etc.  In  addition,  such 
earnings  should  i*eturn  an  amount  in  excess  of  such  expenses,  etc., 
sufficient  to  yield  upon  the  actual  value  of  the  property  a  reason- 
able dividend.  Wilcox  v.  Consolidated  Oas  Co.,  212  U.  S.  41, 
29  Sup.  Ct.  192;Knoxville  v.  Water  Co.,  212  U.  S.  1,  29  Sup.  ft. 
148;  San  Diego  Land  &  Town  Co.  v.  National  City,  174  TJ.  S. 
739,  19  Sup.  Ct.  804,  43  L.  Ed.  1154;  San  Diego  Land  &  Tovrn 
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Co.  V.  Jasper,  189  U.  S.  439,  23  Sup.  Ct.  571,  47  L.  Ed.  892. 
In  the  case  of  Pioneer  Telephone  &  Telegraph  Co.  v.  Westenhaver 
et  al.,  supra,  the  court  said : 

"The  'same  section  of  the  Constitution  above  referred  to 
provides  that  the  order  of  the  commission,  appealed  from,  shall 
be  regarded  as  prima  facie  just,  reasonable,  and  correct ;  but  the 
court  may,  when  it  deems  it  necessary  in  the  interest  of  jus- 
tice, remand  to  the  commission  any  case  pending  on  appeal,  and 
require  the  same  to  be  further  investigated  by  the  commission 
and  reported  upon  to  the  court  before  the  appeal  is  finally  de- 
cided. If  the  commission  made  no  finding  of  facts  upon  which 
it  based  its  order,  it  should  have  done  so ;  and,  if  it  did  make  such 
finding  of  facts,  the  same  should  be  before  this  court,  to  aid 
and  advise  it  in  its  consideration  of  the  case  on  appeal.  Sec- 
tion 23  of  the  same  article  of  the  Constitution  (section  236, 
Bunn^s  Ed.)  provides  that,  whenever  this  court  shall  reverse  ap 
order  of  the  commission  affecting  the  rates,  charges,  or  the  classi- 
fication of  traffic  of  any  transportation  or  Transmission  company, 
it  shall  at  the  same  time  substitute  therefor  such  orders  as  in 
its  opinion  the  commission  should  have  made  at  the  time  of  en- 
tering the  order  appealed  from." 

If  this  court  should  reverse  and  set  aside  the  order  of  the 
commission  fixing  the  rates  appellant  may  charge,  it  then  and 
there  becomes  the  duty  of  the  court  at  the  same  time  to  sub- 
stitute such  order  upon  the  subject  as  in  its  opinion  the  com- 
mission should  have  made  upou  the  hearing  before  it,  and  the 
necessary  facts  upon  which  to  ifix  rates  should  accordingly  be 
before  this  court.  These  facts  may  have  been  found  by  the  com- 
mission on  the  hearing  before  the  making  of  said  order,  but  do 
not  appear  in  the  record;  and  they  must  be  before  this  court  for 
the  consideration  of  the  questions  raised  on  appeal.  It  is  accord- 
ingly necessary  that  evidence  should  be  heard  on  all  the  issues 
upon  which  the  facts  necessary  to  justify  the  order  are  found. 

This  case  is  therefore  remanded  to  the  commission,  with  in- 
structions to  proceed,  in  accordance  with  this  opinion,  to  make 
such  investigation  of  the  evidence  in  the  record,  or  any  further 
evidence  that  may  be  tendered  before  the  commission  by  any  party 
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interested,  as  is  necessary  to  make  a  finding  of  facts,  and,  when 
this  is  done,  to  certify  same  to  this  court  within  90  days. 
All  the  Justices  concur. 


Kansas  City,  M.  &  0.  Ry.  Co.  et  al.  v.  State. 

No.  772.     Opinion  Filed   October   20.   1909. 

(104  Pac.  1091.> 

RAILROAD  RATES— Regulation  by  Corporation  Commission.  Sylla- 
bus same  as  in  Midland  Valley  Railroad  Co.  et  al.  v.  State,  No. 
736.  decided  at  this  term,  ante,  p.  817,  104  Pac  1086. 

(Syllabus  by  the  Court.) 

Appeal  from  Corporation   Commission, 

Action  by  the  State  against  the  Kansas  City,  Mexico  &  Orient 
Railway  Company  and  others.  From  an  order  fixing  the  freight 
rates,  the  Kansas  City,  Mexico  &  Orient  Railway  Company  and 
others  appeal.     Remanded  with  directions. 

On  the  27th  day  of  April,  1908,  the  Corporation  Commission 
commenced  this  proceeding  against  the  Kansas  City,  Mexico  4 
Orient  Railway  Company,  the  Midland  Valley  Railroad  Company, 
the  Missouri,  Kansas  &  Texas  Railway  Company,  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company,  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company,  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  the  St.  Louis  &  San  Francisco  Railroad  Com- 
pany, the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Com- 
pany, the  Kansas  City  Southern  Railway  Company,  the  Ft.  Smith 
&  Western  Railway  Company,  the  St.  Louis,  El  Reno  &  Western 
Railway  Company,  the  Oklahoma  iCentraJ  Railroad  Company 
and  Asa  E.  Ramsey  as  receiver  thereof,  and  the  Missouri,  Okla- 
homa &  Gulf  Railroad  Company,  by  causing  to  be  published  in 
the  Guthrie  Daily  Leader,  a  daily  paper  published  in  Guthrie, 
Logan  county,  Okla.,  a  notice  of  the  proposed  order  No.  25,  fix- 
ing intrastate  rates  on  vegetables,  fruits,  berries,  canned  goods, 
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etc.,  and  thereafter,  on  the  22d  day  of  June,  1908,  pursuant  to 
such  notice,  which  was  in  due  form,  the  hearing  thereon  having 
been  regularly  continued  from  time  to  time,  final  order  No.  63 
was  made  and  entered.  Thereafter,  on,  to  wit,  the  15th  day 
of  March,  A.  D.  1909,  within  one  year  from  the  date  on  which 
said  final  order  No.  63  was  made  and  entered,  the  appellants 
herein  duly  presented  to  the  chairman  of  the  Corporation  Com- 
mission their  request  in  writing  that  the  said  chairman  certify  to 
the  Supreme  Court  all  the  evidence  had  in  said  cause,  and  all 
the  facts  and  reasons  upon  which  said  order  No.  63  was  based, 
and  thereupon  the  chairman  of  the  said  commission  refused  to 
grant  the  request  of  the  appellants  and  failed  to  make  the  certi- 
fication requested  by  them,  to  which  action  of  the  commission 
the  appellants  duly  excepted.  On  the  16th  day  of  March,  1909, 
the  appellants  made  application  to  this  court,  praying  for  writ 
of  mandamus,  directing  the  chairman  of  said  commission  to  make 
certification  of  facts,  etc.,  requested  by  said  appellants  on  March 
15,  1909,  which  application  was  granted.  On  September  11, 
1909,  the  appellee,  through  its  attorney,  G.  A.  Henshaw,  Assist- 
ant Attorney  General,  moved  in  this  court  to  dismiss  said  appeal 
on  the  following  grounds:  (1)  That,  as  disclosed  hy  the  record 
in  this  case,  this  order  was  agreed  to  by  the  appellants,  and  there 
were  no  objections  fiiled  by  any  of  the  appellants  herein.  (2) 
That  because  of  the  agreement  above  mentioned  no  finding  of 
facts  was  made  by  the  commission,  but  an  order  was  made  in 
pursuance  with  said  agreement.  That  the  certificate  by  the  act- 
ing chairman  is  as  follows: 

"That  no  finding  of  facts  was  made  in  this  case,  but  the  ship- 
pers and  the  railroad  companicb  agreed  upon  the  rates  promul- 
gated herein,  after  having  a  conference,  and  the  evidence  taken 
before  the  commission  was  for  the  purpose  of  explaining  this 
conference  agreement,  to  which  none  of  the  railroads  made  any 
objections  as  to  the  reasonableness  of  rates.*^ 

S,  T.  Bledsoe,  C,  0.  Blake,  Clifford  L.  Jackson  and  Edgar 
A,  De  Meules,  for  appellants. 

Oeorge  A,  Henshaw,  Asst.  Atty.  Gen.,  for  the  State. 
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Atohison,  T.  &  S.  F.  Ry.  Co.  et  al.  v.  State. 

Williams,  J.  (after  stating  the  facts  as  above).  This  case 
in  all  respects  is  controlled  by  that  of  Midland  Valley  R,  B.  Co. 
et  al..  Appellants,  v.  State,  Appellee,  (decided  at  this  term),  ant4, 
p.  817,  104  Pac.  1086. 

The  motion  to  dismiss  is  accordingly  overruled,  and  the  case 
remanded  to  the  commission,  with  instructions  to  make  finding 
of  facts  on  all  evidence  now  in  the  record,  or  that  may  be  ten- 
dered by  any  party  in  interest  to  the  commission,  when  compe- 
tent and  proper  in  the  premises,  and  then  certify  the  facts  found 
and  the  additional  evidence,  with  the  reasons  for  making  the 
order,  to  this  court  within  90  days  from  this  date. 

All  the  Justices  concur. 


Atchison,  T.  &  S.  F.  Hy.  Co.  et  al.  v.  State. 

No.  770      Opinion  Filed  October  20,  1909. 

(104  Pac.  1090.) 

RAILROAD  RATES-^Regulation  by  Corporation  Commission.  Sylla- 
bus same  as  in  Midland  Valley  Railroad  Co.  et  al.  v.  State,  No. 
786,  decided  at  this  term,  ante,  p.  817,  lOi  Pac.  1086. 

(Syllabus  by  the  Court) 

Appeal  from  Corporation   Commission. 

Action  by  the  State  agaianst  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company,  and  others.  Prom  an  order  fixing  the 
freight  rates,  the  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany and  others  appeal.    Remanded,  with  directions. 

On  the  23d  day  of  May,  A.  D.  1908,  the  Corporation  Com- 
mission commenced  this  proceeding  against  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company,  the  Midland  Valley  Railroad 
Company,  the  Missouri,  Kansas  &  Texas  Railway  Company,  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Company,  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  the  St.  Louis  &  San  Fran- 
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Cisco  fiailroad  Company,  the  St.  Louis^  Iron  Mountain  &  South- 
em  Railway  Company,  the  Kansas  City  Southern  Railway  Com- 
pany, the  Ft.  Smith  &  Western  Railroad  Company,  the  St.  Louis, 
El  Reno  &  Western  Railway  Company,  the  Kansas  City,  Mexico 
&  Orient  Railway  Company,  the  Oklahoma  Central  Railroad  Com- 
pany and  Asa  E.  Ramsey  as  receiver  thereof,  and  the  Missouri, 
Oklahoma  &  Gulf  Railway  Company,  the  herein  appellants,  by 
causing  to  be  published  in  the  Guthrie,  Leader,  a  daily  paper  pub- 
lished in  Guthrie,  Logan  county,  Okla.,  a  notice  of  its  proposed 
order  Xo.  26,  and  thereafter,  on,  to-wit,  the  22d  day  of  June,  A. 
D.  1908,  and  pursuant  to  such  notice,  which  was  in  due  form 
and  published  as  required  by  law,  said  cause  was  heard  and  con- 
tinued from  day  to  day  until  the  24th  day  of  June,  A.  D.  1908, 
when  final  order  Xo.  58,  fixing  intrastate  rates  on  coal  and  coke 
and  such  products,  was  made  and  entered.  Thereafter,  on  the 
15th  day  of  March,  A.  D.  1909,  proper  application  was 
made  to  the  chairman  of  the  commission  for  certification  of  all 
the  evidence  heard  or  considered  in  making  such  order,  as  well 
as  the  facts  found  and  reasons  upon  which  same  were  based, 
which  was  denied;  and  thereafter,  on,  to  wit,  the  16th 
day  of  March,  A.  D.  1909,  on  application  to  this  court, 
a  writ  of  mandamus  was  issued,  requiring  such  certifica- 
tion, which  was  complied  with  on  the  7th  day  of  April,  A.  D. 
1909.  On  the  llth  day  of  September,  A.  D.  1909,  counsel  for 
appellee  moved  in  this  couri  for  the  dismissal  of  this  appeal  on 
the  grounds:  (1)  That  neither  the  appeal  nor  application  for 
such  certification  was  made  in  due  time.  (2)  That  the  record 
does  not  contain  a  finding  of  facts,  although  the  c^ertificate  re- 
cited that  a  finding  of  fact  by  the  commission  was  not  made  of 
record,  and  therefore  could  not  be  transmitted.  (3)  That  it  was 
the  Auty  of  the  appellants  to  preserve  such  record,  if  they  desired 
to  appeal. 

S,  T.  Bledsoe,  C.  0.  Blake,  Clifford  L.  Jackson,  and  Edgar 
A,  De  Meules,  for  appellants. 

Oeo,  A,  Henshaw,  Asst.  Atty.  Gen.,  for  the  State. 
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St  Louis  &  S.  F.  R.  Co.  et  ah  v.  Stat<». 

Williams,  J.  (after  stating  the  facts  as  above).  The  case 
of  Midland  Valley  Railroad  Co.,  Appellants,  v.  State  of  Okla- 
homa, Appellee,  No.  736,  decided  at  this  term,  ante,  p.  718,  104 
Pac.  1086,  is  decisive  of  this  case,  both  as  to  law  and  facts. 

The  motion  to  dismiss  the  appeal  is  accordingly  overruled, 
and  the  cause  remanded,  with  similar  instructions. 

All  the  Justices  concur. 


St.  Louis  &  S.  P.  R.  Co.  et  aX.  v.  State. 

No.   767.     Opinion   Filed   October   20,   1909. 

(104  Pac.  1088.) 

RAILROAD  RATES-^Regulation  by  Corporation  Commisson.  Syllabui 
same  as  In  Midland  Valley  R.  Co.  et  al.  v.  State,  No.  736 
decided  at  this  term,  ante,  p.  817,  104  Pac.  1086. 

(Syllabus  by  the  Court.) 

Appeal  from  Corporation   Commission. 

Action  by  the  State  against  the  St.  Louis  &  San  Francisco 
Railroad  Company  and  others.  Prom  an  order  fixing  the  freight 
rates,  the  St.  Louis  &  San  Francisco  Railroad  Company  and  others 
appeal.     Remanded,  with  directions. 

On  the  10th  day  of  September,  A.  D.  1908,  the  Corporation 
Commission  commenced  this  proceeding  against  the  St.  Ijonis  A 
San  Francisco  Railroad  Company,  the  Midland  Valley  Railroad 
Company,  the  Missouri,  Kansas  &  Texas  Railway  Company,  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company,  the  Gulf,  Colora- 
do &  Santa  Fe  Railway  Company,  the  Chicago,  Rock  Island  &  Pa- 
cific Railway  Company,  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  the  Kansas  City  Southern  Railway  Com- 
pany, the  Ft.  Smith  &  Western  Railway  Company, 
the  Kansas  City,  Mexico  &  Orient  Railway  Company,  the  Okla- 
lioma  Central  Railroad  Company  and  Asa  E.  Ramsey  as  receiyer 
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thereof,  and  the  Missouri,  Oklahoma  &  Gulf  Railroad  Company, 
by  causing  to  be  published  in  the  Guthrie  Leader,  a  daiJy  paper 
published  in  Guthrie,  Logan  county  Okla.,  a  notice  of  the  pro- 
posed order  No.  34,  and  thereafter  said  cause  was  heard  on  the 
10th  day  of  November,  A.  D.  1908,  and  pursuant  to  such  notice, 
which  was  in  due  form  and  published  as  prescribed  by  Jaw,  final 
order  No.  115  was  made  and  entered,  fixing  intrastate  rates  on 
cement,  plaster,  paving,  roofing  cement,  brick,  sawed  stone,  con- 
crete blocks,  etc.  And  thereafter  on  the  15th  day  of  March,  A. 
D.  190D,  within  one  year  from  the  date  on  which  said  final  order 
was  made  and  entered,  the  appellants  herein  duly  presented  to 
the  chairman  of  the  commission  their  request  in  writing  for  the 
certification  to  this  court  of  all  the  evidence  had  in  sucTi  cause 
and  all  the  facts  and  reasons  upon  which  said  order  was  based, 
which  was  refused,  and  thereafter,  in  due  time,  application  was 
made  to  this  court  for  writ  of  mandamus  requiring  such  certifica- 
tion, which  was  granted,  and  thereafter  complied  with.  On  the 
11th  day  of  September,  A.  D.  1909,  the  counsel  for  the  appellee 
moved  to  dismiss  this  appeal  on  the  grounds:  (1)  That  the 
same  was  not  taken  in  time.  (2)  That  the  application  for  the 
certification  of  the  record,  including  the  finding  of  facts,  was  not 
presented  in  time,  and  that  the  commission  was  not  required  by 
law  to,  and  did  not,  keep  any  record  of  its  finding  of  facts  upon 
which  the  order  was  based.  (3\  That  the  record  filed  in  this 
court  by  appellants  does  not  contain  a  finding  of  facts  of  the 
appellants,  and  the  certificate  of  the  acting  chairman  of  said  com- 
mission recites  the  following  reasons:  *^ith  the  exception  of 
finding  of  fact  by  the  commission,  which  was  not  made  of  record, 
and  is  not  now  in  the  possession  of  the  commission."  (4)  That 
it  was  the  duty  of  the  appellants  to  take  such  steps  to  preserve 
such  record,  if  they  desired  to  appeal. 

S,  T.  Bledsoe,  C.  0.  Blake,  Clifford  L.  Jackson,  and  Edgar 
A,  De  Meules,  for  appellants. 

Geo,  A.  Henshaw,  Asst.  Atty.  Gen.,  for  the  State. 
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WiLjjAMS,  J.  (after  stating  the  facts  as  above).  This  case 
is  controlled  by  the  f  acts^  as  well  as  the  law  declared  by  this  comt, 
in  the  case  of  Midland  Valley  R.  Co.  v.  State,  No.  736,  decided 
at  this  term,  ante,  p.  817,  104  Pac.  1086. 

The  motion  to  dismiss  is  accordingly  overruled,  and  the  case 
remanded  to  the  commission,  with  instructions  to  make  finding  of 
facts  on  all  evidence  contained  in  the  record,  or  that  may  be  ten- 
dered by  any  party  in  interest  to  the  commission,  when  compe- 
tent and  proper  in  the  premises,  and  then  to  certify  the  facts 
found  and  such  additional  evidence,  with  the  reasons  for  making 
the  order,  to  this  court  within  90  days  from  this  date. 

All  the  Justices  concur. 


St.  Louis  &  S.  F.  R.  Co.  et  al.  v.  State. 

No.  768.     Opinion  Filed  October  20.  1909. 

(104  Pac.  1087.) 

RAILROAD  RATES— Regulation  by  Corporation  Commission.  Syllabus 
same  as  in  Midland  Valley  Railroad  Co.  et  al.  v.  State,  No.  7S€. 
decided  at  this  term,  ante,  p.  817,  104  Pac.  1086. 

(Syllabus  by  the   Court) 

Appeal  from  Corporation  Commission. 

Action  by  the  State  against  the  St.  Louis  &  San  Francisco 
Railroad  Company  and  others.  Prom  an  order  fixing  the  freight 
rates,  the  St.  Louis  &  San  Francisco  Railroad  Company  and 
others  appeal.     Remanded,  with  directions. 

On  the  10th  day  of  April,  A.  D.  1908,  the  Corporation  Com- 
mission commenced  this  proceeding  against  the  St.  Louis  &  San 
Francisco  Railroad  Company,  the  Midland  Valley  Railroad  Com- 
pany, the  Missouri,  Kansas  &  Texas  Railway  Company,  the  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Company,  the  Gulf,  Colorado 
&  Santa  Fe  Railway  Company,  the  Chicago,  Rock  Island  &  Pa- 
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cific  Railway  Company,  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  the  Kansas  City  Southern  Railway  Company, 
the  Ft.  Smith  &  Western  Railway  Company,  the  Kansas  City,  Mex- 
ico &  Orient  Railway  Company,  the  Oklahoma  Central  Railroad 
Company  and  Asa  E.  Ramsey  as  receiver  thereof,  and  the  Mis- 
souri, Oklahoma  &  Gulf  Railway  Company,  by  causing  to  be  pub- 
fished  in  the  Guthrie  Leader,  a  daily  paper  published  in  Guthrie, 
Logan  county,  Okla.,  a  notice  of  the  proposed  order  No.  23,  and 
thereafter,  on  the  13th  day  of  May,  A.  D.  1908,  pursuant  to  such 
notice,  which  was  in  due  form  and  published  as  required  by  law, 
hearing  was  had  thereon,  and  the  consideration  thereof  was  con- 
tinued to  the  4th  day  of  June,  A.  D.  1908,  when  final  order  No. 
55,  fixing  intrastate  rates  on  cement,  lime,  asphalt,  brick,  stone, 
gravel,  and  other  articles,  was  made  and  entered.  Thereafter,  on 
the  15th  day  of  March  A.  D.  1909,  the  appellants,  the  said  rail- 
way companies,  presented  their  written  request  to  the  chairman 
of  the  commission  for  the  certification  to  this  court  of  all  the 
evidence  considered  by  it  in  making  and  entering  said  order,  and 
a  written  statement  of  the  reasons  upon  which  the  same  was 
based,  which  was  refused,  and  thereafter  in  due  time  application 
was  made  to  this  court  for  writ  of  mandamus  requiring  said  cer- 
tification, which  was  granted,  and  complied  with  on  the  3d  day  of 
April,  A.  I).  1909.  Afterwards,  on  the  11th  day  of  September, 
A.  D.  1909,  the  counsel  for  the  appellee  moved  this  court  to  dis- 
miss said  appeal  on  the  grounds:  (1)  That  the  appeal  was 
neither  taken  nor  application  for  the  certification  of  the  record 
made  in  due  time.  (2)  That  the  record  as  certified  does  not  con- 
tain a  finding  of  facts,  although  the  certificate  of  the  acting  chair- 
man recites  that  such  finding  was  not  made  of  record  by  the 
commission,  and  therefore  cannot  be  transmitted  or  certified  to. 
(3)  It  was  the  duty  of  the  appellants  to  preserve  such  record,  in 
order  to  prosecute  an  appeal. 

S.  T.  Bledsoe,  C.  0.  Blake,  Clifford  L,  Jackson,  and  Edgar 
A.  De  Meules,  for  appellants. 

Oeo,  A,  Henshaw,  Asst.  Atty.  Gen.,  for  the  State. 
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Williams,  J.  (after  stating  the  facts  as  above.)  This  case, 
both  as  to  fact  and  law,  is  controlled  by  that  of  Midland  Vallej 
H.  Co.  et  al,,  Appellants,  v.  State  of  Oklahoma,  Appellee,  decided 
at  this  term,  ante,  p.  817,  104  Pac.  1086. 

The  motion  to  dismiss  the  appeal  is  accordingly  overruled, 
and  the  ease  remanded  to  the  commission,  with  instructions  to 
make  finding  of  facts  on  all  the  evidence  of  record,  or  that  may 
be  tendered  by  any  party  in  interest,  when  the  same  is  compe- 
tent and  proper,  the  premises  considered,  and  then  to  certify  the 
facts  as  found,  and  such  additional  evidence,  and  the  reasons 
upon  which  the  order  is  based,  to  this  court  within  90  days  from 
date  hereof. 

All  the  Justices  concur. 


St.  IjOUIS,  I.  M.  &  S.  Ry.  Co.  et  al.  v.  State. 

No.  782.     Opinion  Filed  October  20.  1909. 

(104   Pac.  1092.) 

RAILROAD  RATES — Regulation  by  Corporation  Commission...  SyJabus 
same  as  in  Midland  Valley  R.  Co.  et  al.  v.  State,  No.  736  decided 
at  this  term,  ante,  p.  817.  104  Pac.  1086. 

(Syllabus  by  the  Court.) 

Appeal  from  Corporation  Commission. 

Action  by  the  State  against  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company  and  others.  From  an  order  fixing 
the  freight  rates,  the  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company  and  others  appeal.     Remanded,  with  directions. 

On  the  20th  day  of  January,  A.  D.  1908,  this  proceeding  was 
begun  by  the  Corporation  Commission  against  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company,  the  St.  Louis  &  San 
Francisco  Railroad  Company,  the  Midland  Valley  Railroad  Com- 
pany, the  ^Missouri,  Kansas  &  Texas  Railway  Company,  the  Atch- 
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ison,  Topeka  &  Santa  Fe  Railway  Company,  the  Gulf,  Colorado 
&  Santa  Fe  Railway  Company,  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  the  Kansas  City  Southern  Railway  Company, 
the  Ft.  Smith  &  Western  Railway  Company,  the  Kansas  City, 
Mexico  &  Orient  Railway  Company,  the  Oklahoma  Central  Rail 
road  Company,  and  Asa  E.  Ramsey  as  receiver  thereof,  and  the 
Missouri,  Oklahoma  &  Gulf  Railway  Company,  by  causing  to  be 
published  in  the  Guthrie  Leader,  a  daily  paper  published  in  Guth- 
rie, Logan  county,  Okla.,  a  notice  of  the  proposed  order  No.  8, 
and  afterwards,  on  the  16th  day  of  May,  A.  D.  1908,  pursuant  to 
such  notice,  which  was  in  due  form  and  published  as  required  by 
law,  hearing  was  had  thereon,  and  final  order  No.  45,  fixing  in- 
trastate rates  on  hay,  grain,  grain  products,  and  such  commod-' 
ities,  was  made  and  entered.  Thereafter,  on  the  15th  day  of  March, 
A.  D.  1909,  the  appellants,  said  railway  companies,  presented  to 
the  chairman  of  the  Corporation  Commission  their  request  in 
writing  for  certification  of  all  evidence  heard  in  such  case,  and 
the  facts  and  reasons  upon  which  said  final  order  was  based, 
which  was  denied.  On  the  16th  day  of  March,  A.  D.  1909,  said 
appellants  made  application  to  this  court  for  writ  of  mandamus 
requiring  such  certification,  which  was  granted  and  complied  with 
on  the  7th  day  of  April,  A.  D.  1909.  Thereafter,  on  the  11th 
day  of  September,  A.  D.  1909,  the  counsel  for  the  appellee  moved 
to  dismiss  this  appeal  for  the  reasons:  (1)  That  the  same  was 
neither  taken  nor  application  made  for  the  certification  within 
due  time.  (2)  That  the  record  fails  to  contain  a  finding  of  fact, 
although  the  certificate  recites  that  such  finding  of  facts  as  made 
by  the  commission  was  not  made  of  record,  and  could  not  be 
transmitted.  (3)  That  it  was  the  duty  of  the  appellants  to  take 
steps  to  preserve  the  record,  in  the  event  they  desired  to  appeal. 

8.  T.  Bledsoe,  0,  0.  Blake,  Clifford  L,  Jackson,  and  Edgar 
A.  De  Meules,  for  appellants. 

Geo.  A.  Henshaw,  Asst.  Atty.  Gen.,  for  the  State. 

Williams,  J.   (after  stating  the  facts  aa  above).     The  case 
of  the  Midland  Valley  Railroad  Co.  et  ah.  Appellants,  v.  State 
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of  Oklahoma,  Appellee,  decided  at  this  term  of  court,  ante,  p.  817. 
104  Pac.  1086,  is  decisive  of  this  case,  both  as  to  law  and  fact 

The  motion  to  dismiss  the  appeal  is  accordingly  overmled, 
and  the  case  remanded,  with  the  same  instruction. 

All  the  Justices  concur. 


Missouri,  K.  &  T.  Ry.  Co.  et  al.  v.  State. 

No.  642.    Opinion  Filed  October  20.  1909. 

(104   Pac.   1089.) 

RAILROAD  RATES-^Regulation  by  Corporation  Corrmitsion.  SyUabuj 
same  as  )n  Midland  Valley  Railroad  Co.  et  al.  v.  State,  No.  73S, 
decided  at  this  term,  ante,  p.  817,  104  Pac.  1086. 

SyUabus  by  the  Court.) 

Appeal  from  Corporation  Commission, 

Action  by  the  State  against  the  Missouri^  Kansas  &  Texas 
Railway  Company  and  others.  From  an  order  fixing  the  freight 
rates^  the  Missouri^  Kansas  &  Texas  Railway  Company  and  others 
appeal.     Remanded,  with  directions. 

This  proceeding  was  begun  against  the  Missouri.  KanMs  & 
Texas  Railway  Company,  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company,  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company, 
the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  the  St. 
Louis  &  San  Francisco  Railroad  Company,  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company,  the  Kansas  City  South- 
ern Railway  Company,  the  Fort  Smith  &  Western  Rail- 
road Company,  the  St.  Louis,  El  Reno  &  Western  Rail- 
way Company,  the  Midland  Valley  Railroad  Company,  the  Kan- 
sas City,  Mexico  &  Orient  Railway  Company,  the  Oklahoma  Cen- 
tral Railroad  Company  and  Asa  E.  Ramsey  as  receiver  thereof, 
and  the  Missouri,  Oklahoma  &  Gulf  Railway  Company,  the  herein 
appellants,  by  the  Corporation  Commission,  on  the  18th  day  of 
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December,  1907,  by  causing  to  be  published  in  the  Guthrie  Leader, 
a  daily  paper  published  in  Guthrie,  Logan  county,  state  of  Okla- 
homa, a  certain  order,  referred  to  as  proposed  order  No.  4,  and 
thereafter,  on  the  ?l9t  day  of  January,  A.  D.  1908,  said  cause  waa 
heard  and  final  order  No.  11,  fixing  intrastate  ^ates  on  lumber, 
was  made  and  entered,  and  on  Februan'  2,  1909,  application  in 
due  form  was  made  to  the  chairman  of  the  commission  for  the 
certification  of  the  evidence  heard  and  considered  by  the  com- 
mission in  making  said  order,  together  with  the  facts  found  and 
the  reaaons  upon  which  same  was  based,  to  this  court,  and,  fur- 
ther, for  a  supersedeas  as  to  the  order.  The  request  was  granted 
by  the  commission  as  to  certifying,  but  refused  as  to  the  super- 
sededs,  and  the  record  was  certified  by  the  acting  chairman  of  the 
commission  to  this  court  on  the  2d  day  of  February,  A.  D.  1909. 
On  the  11th  day  of  September,  A.  D.  1909,  counsel  for  appellee 
moved  this  court  to  dismiss  this  appeal  on  the  grounds:  (1) 
That  neither  the  appeal  nor  application  for  such  certification  was 
made  in  due  time.  (2)  That  no  statement  of  facts  was  found  cer- 
tified on  the  record,  although  the  certificate  states  that  such  facts 
were  not  made  of  record  by  the  commission.  («^)  That  it  was 
the  duty  of  the  appellants  to  take  such  steps  to  preserve  such  rec- 
ord, if  they  desired  to  appeal. 

iS\  2\  Bledsoe,  C.  0,  Blake,  Clifford  L.  Jackson,  and  Edgar 
A.  De  Mevles,  for  appellants. 

Geo.  A.  Henshaw,  Asst.  Atty.  Gen.,  for  the  State. 

Williams,  J.  (after  stating  the  facts  as  above).  The  case 
of  Midland  Valley  Railroad  Co.^  et  ah  v.  State,  No.  736,  hereto- 
fore decided  at  this  term,  ante,  ^,  817,  104  Pac.  1086,  concludes 
this  case,  both  as  to  law  and  fact. 

The  motion  to  dismiss  the  appeal  is  accordingly  overruled, 
and  the  case  remanded  to  the  commission,  with  like  instructions. 

All  the  Justices  concur. 
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Atchison,  T.  &  S.  F.  Ry.  Co.  et  al  v.  State. 

No.  641.     Opinion  Filed  October    20,    1909. 

(104  Pac.  1089.) 

RAILROAD  RATES-^Regulation  by  Corporation  Commission.  Gajne 
Syllabus  as  In  Midland  Valley  Railroad  Co.  et  al.  v.  State,  No. 
736,  decided  at  this  term  ante,  p.  817,  104,  Pac.  1086. 

(Syllabus  by  the  Court) 

Appeal  from  Corporation   Commission. 

Action  by  the  State  against  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company  and  others.  From  an  order  fixing  the 
freight  rates,  the  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany and  others  appeal.     Remanded,  with  directions. 

On  the  14th  day  of  December,  A.  D.  1907,  this  proceeding 
was  begun  by  the  commission  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company,  the  St.  Louis  &  San  Francisco  Rail- 
road Company,  the  Midland  Valley  Railroad  Company,  the  Mis- 
souri, Kansas  &  Texas  Railway  Company,  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company,  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  the  St.  Louis,  ;Iron  Mountain  &  Southern 
Railway  Company,  the  Kansas  City  Southern  Railway  Company, 
the  Ft.  Smith  &  Western  Railway  Company,  the  Kansas  City, 
Mexico  &  Orient  Railway  Company,  the  Oklahoma  Central  Rail- 
road Company  and  Asa  E.  Ramsey  as  receiver  thereof,  and  the 
Missouri,  Oklahoma  &  Gulf  Railway  Company,  appellants  herein, 
by  causing  to  be  published  in  the  Guthrie  Leader,  a  daily  paper 
published  in  Guthrie,  Logan  county,  state  of  Oklahoma,  a  certain 
proposed  order  No.  2,  relating  to  coal  rates  within  the  state,  and 
thereafter  on  the  14th  day  of  January,  A.  D.  1908,  a  hearing  was 
had  thereon,  which  was  continued  from  day  to  day,  and  on  Jan- 
uary 31,  A.  D.  1908,  a  certain  order,  designated  as  final  order 
No.  9,  relating  to  such  rates,  was  made  and  entered,  and  on  the 
30th  day  of  January,  A.  D.   1909,  the  record  in  said  cause  was 
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certified  by  the  chairman  of  the  commission  to  this  court.  On  the 
11th  day  of  September,.  A.  D.  1909,  the  counsel  for  appellee 
moved  to  dismiss  this  appeal  on  the  grounds:  (1)  That  neither 
the  appeal  nor  the  application  for  certification  was  made  in  due 
tirpe.  (2)  That  no  statement  of  facts  was  contained  within  the 
record,  although  the  certificate  recited  the  fact  that  no  such  state- 
ment was  made  of  record  by  the  pommission.  (3)  That  it  was 
the  duty  of  the  appellant  to  cause  to  be  made  and  preserved  such 
record,  if  they  desire  to  nrosecute  such  appeal. 

S.  T.  Bledsoe,  C,  0.  Blake,  Clifford  L.  Jackson,  and  Edgar 
A.  De  Meuies,  for  appellants. 

Oeo,  A.  Henshaw,  Asst.  Atty.  Gen.,  for  the  State. 

Williams^  J.  (after  stating  the  facts  as  above).  The  case 
of  Midland  Valley  Railroad  Co.  et  ai,  v.  State  of  Oklahoma,  No. 
736,  heretofore  decided  at  this  term,  ante,  p.  817,  104,  Pac.  1086, 
concludes  this  case,  both  as  to  law  and  fact. 

The  motion  to  dismiss  the  appeal  is  accordingly  overruled, 
and  the  case  remanded  to  the  commission,  with  like  instructions. 

All  the  Justices  concur. 


Chicago,  E.  I.  &  P.  Ry.  Co.  et  al.  v.  State. 

No.  769.     Opinion  Filed  October  20,  1909. 

(104  Pac.  1092.) 

RAILROAD  RATES — Regulation  by  Corporation  Commission.  Syl'.abua 
same  aa  in  Midland  Valley  Railroad  Co.  et  al.  v.  State,  No.  736. 
decided  at  this  term,  ante,  p.  817,  104  Pac  1086. 

(Syllabus   by   the   Court.) 

Appeal  from  Corporation  Commission. 

Action  by  the  State  against  the  Chicago,  Rock  Island  &  Pa- 
cific Railway  Company  and  others.  From  an  order  fixing  the 
freight  rates,  the  defendants  appeal.     Remanded,  with  directioDS. 
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On  the  20th  day  of  July,  A.  D.  1908,  this  proceeding  was  com- 
menced by  the  Corporation  Commission  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  the  St.  Louis  &  San  Francisco 
Railway  Company,  the  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company,  the  Midland  Valley  Railroad  Company,  the  Mis- 
souri, Kansas  &  Texas  Railway  Company,  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company,  the  Gulf,  Colorado  &  Santa  Fe  Rail, 
way  Company,  the  Kansas  City  Southern  Railway  Company,  the 
Ft.  Smith  &  Western  Railway  Company,  the  Kansas  City,  Mexico 
&  Orient  Railway  Company,  the  Oklahoma  Central  Railroad  Com- 
pany, and  Asa  E.  Ramsey  as  receiver  thereof,  and  the  Missouri 
Oklahoma  &  Gulf  Railway  Company,  the  herein  appellants,  by  caiw- 
ing  to  be  published  in  the  Guthrie  Leader,  a  daily  paper  published 
in  Guthrie;  Logan  county,  Okla.,  a  certain  order,  referred  to  as  pro- 
posed order  No.  30,  and  thereafter,  on,  to  wit  the  2l8t  day  of 
August,  A.  D.  1908,  pursuant  to  such  notice,  which  was  in  due 
form,  a  hearing  was  had  thereupon,  and  the  consideration  of  said 
case  was  continued,  and  thereafter,  on  the  1st  day  of  October,  A. 
D.  1908,  final  order  No.  99,  fixing  intrastate  rates  on  cotton,  cot- 
ton seed,  cotton  seed  meal,  cotton  seed  hulls,  and  cotton  seed  ashes 
and  such  products,  was  made  and  entered.  Thereafter,  on  the  loth 
day  of  March,  A.  D.  1909,  the  appellants  presented  their  written 
request  in  due  form  to  the  chairman  of  said  commission  for  the 
certification  to  this  court  of  all  the  evidence  heard  by  said  commis- 
sion, with  a  written  statement  of  the  reasons,  together  with  the  facts 
found,  and  the  written  statement  of  the  reasons  upon  which  said 
order  was  based,  which  was  denied.  And  thereafter,  oa  the  16th 
day  of  March,  A.  D.  1909,  application  was  made  to  this  court  for 
writ  of  mandamus  requiring  such  certification,  which  was  granted 
and  complied  with  on  the  7th  day  of  April,  A.  D.  1909.  Thereafter, 
on  the  11th  day  of  September^  1909,  counsel  for  appellee  moved 
this  court  to  dismiss  this  appeal  on  the  grounds:  (1)  That 
neither  the  appeal  nor  application  for  such  certification  was  made 
in  due  time.  (2)  That  the  record  does  not  contain  a  statement 
of  the  facts  found,  although  the  certificate  recites  that  such  state- 
ment of  facts  were  not  made  of  record  by  the  commission,  and  for 
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that  reason  cannot  be  transmitted.  (3)  That  it  was  the  duty  of 
the  appellants  to  preserve  such  record,  if  they  desired  to  prosecute 
such  appeal. 

S,  T.  Bledsoe.  C\  0,  Blake,  Clifford  L.  Jackson,  and  Edgar 
A.  De  Mevies,  for  appellants. 

Oeo.  A,  Henshaw,  Asst.  Atty.  Gen.,  for  the  State. 

Williams,  J.  (after  stating  the  facts  as  above).  The  case 
of  Midland  ValUy  Railroad  Co.  ei  ah,  Appellants,  v.  State,  Appel- 
lee, No.  ?36,  decided  at  this  term,  ante,  p.  817,  104  Pac.  1086,  con- 
cludes this  case,  both  as  to  law  and  fact. 

The  motion  to  dismiss  appeal  is  accordingly  overruled,  and 
the  case  remanded  to  the  commission,  with  like  instructions. 

All  the  Justices  concur. 


Funk  v.  Hendricks. 

No.  214.     Opinion  Filed  October  20,  1909 

(105  Pac.  352.) 

APPEAL  AND  ERROR — HarmleM  Error — AdmiMion  and  Re- 
jection of  Evidence.  The  improper  admission  or  rejection  of  evi- 
dence, if  not  prejudicial  to  the  party  complainin^r,  la  not  grour.i^ 
for  reversal. 

TROVER  AND  CONVERSION— Measure  of  Damages— Electio  i 
— Time  for.  Under  section  2752,  Wilson's  Rev.  &  Ann.  St.  1903, 
which  provides,  in  pfiurt,  "The  detriment  caused  by  the  wrongful 
conversion  of  personal  poperty  is  presumed  to  be:  First:  The 
value  of  the  property  at  the  time  of  the  conversion  with  the 
interest  from  that  time;  or.  Second.  Where  the  action  haa  been 
prosecuted  with  reasonable  diligence,  the  highest  market  value 
of  the  property  at  any  time  between  the  conversion  and  the  ver- 
dict, without  interest,  at  the  option  of  the  injured  party.  ♦  ♦  ♦" 
in  an  action  for  damages  for  the  conversion  of  personal  prop- 
erty, the  injured  party  must  elect  which  measure  of  damages  he 
will  claim,  but,  unless  by  his  pleadings  or  otherwise  he  has  made 
such  election,  he  may  at  the  time  the  cause  is  submitted  to  the 
jury  elect  the  measure  of  damages  he  deems  most  advantageous 
to  him. 
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3.  TROVER  AND  CONVERSION^Meatura  of  DamagM-ElMtion 
— ^Allegation  Constituting.  An  allegation  of  a  petition  in  an  ac- 
tio'h'^or  damages  for  the  conversion  of  personal  property  to  the 
effect  that  at  the  time  said  personal  property  was  taken  It  was 
of  a  certain  specific  value  does  not  constitute  an  election  on  the 
part  of  the  injured  party  to  claim  as  the  detriment  caused  bf 
the  conversion  the  value  of  the  property  at  the  time  of  the  con- 
version, with  interest  from  that  date. 

4.  TROVER  AND  CONVfRSiON— Measure  of  DamagM-Elaction 
— Acts  Constituting.  Whare  there  is  nothing  in  the  record 
showing  that  the  Injured  p&rty  made  a  formal  election,  an  In- 
struction by  the  court  below  oii  the  measure  of  damages  bawtl 
upon  the  second  sub-divlslon  of^flcction  2752,  supra,  Wilsons 
Rev.  &  Ann.  St  1903.  which  instmction  was  accepted  by  the 
plaintiff  without  objection,  constitute^^a  sufficient  and  timely 
election.  •  x. 

5.  TROVER  AND  CONVERSION^Measure  o\Damage»-Oilia«H>e. 
Whether  an  action  for  conversion  has  been  prosecuted  with  rea- 
sonable diligence  within  the  purview  of  the  ^econd  subdivision 
of  section  2752,  Wilson's  Rev.  &  Ann.  St  1903,  supra,  is  a  Ques- 
tion of  law  for  the  court. 

(Syllabus  by  the  Court.)  ^ 

Error  from  District  Court,  Woods  County;  J  no.  liPancoast, 

Judge. 

Action  by  Samuel  Hendricks  against  Alvin  P.  Fiipk-  Jwg- 
ment  for  plaintiff,  and  defendant  brin^^s  error.  Modifi^"'*^'* 
modified,  affirmed. 

Snoddy  &  Son,  for  plaintiff  in  error. — Citing:  Lcf^^V' 
Golden  (Cal.)  57  Pac.  394:  EisenhaH  v.  Ordean  (Cal.)^32PM- 
495;  Page  v.  Tool  (Colo.)  65  Pac.  636. 

Cowgill  '&  Dunn,  for  defendant  in  error. — Citing:  Thoff^ 
t\  Schaetzel  (Dak.)  42  Pac.  765;  Fromna  v.  Mining  Co.,  61  *^ 
629. 

Kane,  C.  J.     This  was  an  action  for  damages,  brought 
defendant  in  error,  plaintiff  below,  against  the  plaintiff  in 
defendant  below,  for  the  conversion  of  certain  personal  prop 
The  petition  contained  the  ordinary  allegations  necessary  to 
a  cause  of  action,  and  further  alleged,  in  substance,  that  the  < 
fendant  in  depriving  the  plaintiff  of  the  possession  of  the  propen   ^ 
and  taking  the  same  into  his  own  possession  and  converting 
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same  to  his  own  use.  acted  unlawfully,  oppressively  and  malicious- 
ly, and  that,  by  reason  of  said  malicious  and  oppressive 
treatment,  the  plaintiff  was  entitled  to  recover  from  de- 
fendant exemplary  damages  in  the  sum  of  $3,000.  The 
prayer  of  the  petition  is  as  follows:  ^"Wherefore  plaintiff 
prays  judgment  against  the  defendant  for  the  sum  of 
$4,137.25;  for  costs  and  all  other  proper  relief."  The  answer 
was  a  general  denial.  Upon  the  issues  thus  joined  the  cause  was 
tried  to  a  jury,  which  returned  a  verdict  in  favor  of  the  plaintiff 
in  the  sum  of  $619.16  as  compensatory  and  the  sum  of  $100  Bfi 
exemplary  damages,  upon  which  verdict  judgment  was  duly  en- 
tered. To  reverse  this  judgment  the  defendant  commenced  this 
proceeding  in  error  in  this  court. 

The  errors  assigned  by  counsel  ^or  plaintiff  in  error  and 
argued  in  their  brief  are  (1)  error  of  the  court  in  excluding  com- 
petent evidence  offered  by  the  defendant;  (2)  error  of  the  court 
in  giving  certain  instructions  to  the  jury;  and  (3)  that  the  evi- 
dence in  the  case  did  not  authorize  the  court  to  instruct  the  jury 
on  exemplary  damages.  We  have  carefully  examined  the  evidence 
adduced  at  the  trial,  particularly  the  questions  to  which  the  court 
sustained  objections,  and  are  of  the  opinion  that  the  case  was  fully 
and  fairly  presented  to  the  jury  as  far  as  the  evidence  is  concerned, 
and  that  there  was  no  prejudicial  error  committed  by  the  court  be- 
low in  excluding  or  admitting  evidence  over  the  objections  of  the 
losing  party.  There  may  have  been  an  occasional  objection  sus- 
tained that  ought  to  have  been  overruled,  but  an  examination  of  the 
record  shows  that  objections  to  practically  the  same  questions  when 
asked  in  another  form  were  overruled,  and  that  on  the  whole  no 
material  evidence  was  excluded.  **The  improper  admission  or  re- 
jection of  evidence,  if  not  prejudicial  to  the  party  complaining,  is 
not  ground  for  reversal."  Mull  en  v.  Thaxton  ante,  p.  643,  104  Pac. 
359. 

The  first  instruction  counsel  finds  faults  with  is  to  the  effect 
that  the  plaintiff  was  entitled  to  the  highest  price  that  the  wheat 
was  at  the  point  of  taking  at  any  time  between  the  time  it  was 
taken  and  the  verdict,  without  interest.     His  contention  is  tliat. 
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under  our  statute  providing  the  measure  of  damages  in  eases  of 
conversion,  he,  to  better  enable  him  to  prepare  for  trial,  was  en- 
titled to  an  election  on  the  part  of  the  plaintiff,  and  that  this  elec- 
tion was  made  iu  the  petition  by  alleging  the  value  of  the  property 
at  the  time  of  its  conversion.  Section  2752,  Wilson's  Kev.  &  Ann. 
St.  1903,  provides  that: 

^'The  detriment  caused  by  the  wrongful  conversion  of  personal 
property  is  presumed  to  be:  First:  The  value  of  the  property  at 
the  time  of  the  conversion  with  the  interest  from  that  time:  or 
Second:  Where  the  action  has  been  prosecuted  with  reasonable 
diligence,  the  highest  market  value  of  the  property  at  any  time  be- 
tween the  conversion  and  the  verdict,  without  interest,  at  the  option 
of  the  injured  party.     ♦     ♦     ♦ " 

Whilst  we  are  of  the  opinion  that  under  this  provision  the  in- 
jured party  must  elect  which  measure  of  damages  he  will  claim  and 
cannot  claim  damages  according  to  both  standards  in  the  same  case, 
we  are  of  the  opinion  that  the  plaintiff  did  not  make  such  an  elec- 
tion.    The  allegation  of  the  petition  which  counsel  for  defendant 

contends  constituted  an  election  was  to  the  effect  that  on  the  

day  of  August,  1906,  the  plaintiff  was  the  owner  and  in  the  pos- 
session of  certain  personal  property  of  a  certain  value,  and  that  on 
said  day  the  defendant  wrongfully  and  unlawfully  took  possession 
thereof  and  deprived  the  plaintiff  of  his  possession  therein,  and  con- 
verted and  disposed  of  said  goods  to  his  own  use  and  benefits.  The 
prayer,  hereinbefore  set  out,  was  a  general  prayer  for  the  judgment 
against  the  defendant  for  the  sum  of  $4,137.25  and  costs,  and  all 
other  proper  relief.  These  are  the  ordinary  allegations  to  charge 
conversion  of  personal  propei-ty,  and  left  the  question  of  which 
statutory  measure  of  damages  the  plaintiff  would  elect  open.  The 
statute  to  our  minds  fully  contemplates  that  this  election  may  be 
made  at  any  time  before  the  case  is  finally  given  to  the  jurj'.  Under 
the  statute,  the  market  value  prevailing  on  the  day  the  case  goes  to 
trial  may  be  the  highest  market  value  of  the  property  at  any  time 
between  the  conversion  and  the  verdict,  and,  unless  the  plaintiff 
by  his  pleadings  or  otherwise  has  made  an  election,  he  ought  not 
to  be  precluded  from  electing  the  measure  of  damages  most  ad- 
vantageous to  him  at  the  time  the  cause  is  submitted  to  the  jury. 
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provided  he  has  prosecuted  his  action  with  reai^onable  diligence; 
and  whether  he  has  done  so  or  not  is  a  question  of  law  for  the 
court.  While  there  is  nothing  in  the  record  to  indicate  that  the 
plaintiff  made  a  formal  election,  to  our  mind  the  instruction  of 
the  court,  being  in  harmony  with  the  pleadings  and  predicated 
upon  ample  evidence,  was  sufficient  to  constitute  such  election.  The 
instruction  seems  to  have  been  given  by  the  court  upon  its  own 
motion,  and,  as  it  was  accepted,  by  the  plaintiff  without  objection, 
it  constituted  a  sufficient  election  as  to  which  measure  of  damage^ 
be  claimed. 

The  instruction  to  the  jury  on  the  question  of  exemplary  dam- 
ages was  misleading  and  erroneous.  The  dispute  over  the  personal 
property  arose  out  of  a  misunderstanding  between  the  plaintiff  and 
defendant  as  to  the  terms  of  a  lease  of  certain  real  estate.  The 
jury  was  instructed  that,  if  they  found  ^^that  the  land  was  taken 
in  wanton  disregard  of  the  other  man^s  rights,  ♦  ♦  ♦  then 
you  may  assess  such  amount  by  way  of  punitive  damages  as  you 
in  your  sound  discretion  think  the  case  warrants."  By  the  petition 
it  will  be  seen  that  the  action  was  commenced  for  the  sole  purpose 
of  recovering  damages  for  the  conversion  of  personal  property,  and 
no  reference  was  made  to  the  taking  of  the  land  under  a  spirit  of 
wantonness,  oppression,  fraud,  or  any  other  way.  On  this  ground, 
the  cause  should  be  reversed ;  but,  as  counsel  for  defendant  in  error 
in  his  brief  states  that,  if  the  court  finds  that  the  item  for  exem- 
plary damages  cannot  be  sustained,  it  be  eliminated  without  reversal 
of  the  cause,  there  being  no  other  reversible  error  apparent  in  the 
record,  we  adopt  his  suggestion. 

It  is  therefore  ordered  that  the  judgment  of  the  court  below 
shall  be  modified  by  striking  out  the  one  hundred  dollar  item  as 
exemplary  damages,  and  that  in  all  other  respects  the  judgment  of 
the  court  below  is  affirmed,  the  costs  in  this  court  to  be  equally 
divided  between  the  plaintiff  in  error  and  the  defendant  in  error. 

Hayes,  Turner  and  Williams,  J  J.,  concur;  Dunn,  J.,  dis- 
qualified. 
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No.   D-4.     Opinion    Filed    October   20.    1909. 
(104.  Pac.  1083.) 

1.  CRIMINAL    LAW — Immunity  to   One    Furnishing    Evidence.     The 

I>rovl8lon  of  section  27,  art.  2^  Const.,  granting'  immunity  from 
being  ''prosecuted  or  subjected  to  any  penalty  or  forfeiture  for 
or  on  account  of  any  transaction,  matter,  or  thing  concerning 
which  he  may  so  testify,  or  produce  evidence,"  relates  only  to 
criminal  action,  and  not  to  civil  proceedings,  in  which  such 
"transaction,  matter,  or  thing"  may  be  involved. 

2.  ATTORNEY    AND    CLIENT— Disbarment— Civil    Proceeding.    An 

action  by  virtue  of  sections  232-237  (sections  10-15.  c.  7)  Wil- 
son's Rev.   &   Ann.  St.   1903,   is  a   civil   proceeding. 

(Syllabus  by  the  Court.) 

Original  proceedings  for  the  disbarment  of  Virgil  R.  Biggers. 
Respondent  disbarred. 

Tom  D.  McKeown  and  W.  I.  Oilhert,  for  relator. — Citing: 
Cohb  V.  Wm.  KeneficJc  (Okla.)  100  Pac.  545:  OosxUnJr  v.  Camp- 
hell,  4  Iowa,  300;  IL  S,  v,  Choutem,  102  U.  S.  611 ;  13  A.  &  E. 
Enc.  L.  (2d  Ed.)  53 ;  In  re  Brown,  2  Okla.  590 ;  Ex  paHe  Wall,  107 
TT.  S.  265 ;  State  of  Maryland  r.  RaUroad  Co.,  3  How.  (F.  S.)  552 : 
TTerriman  v.  Railroad  Co,,  57  Iowa,  191;  U.  S.  v.  Reisinger,  128 
F.  S.  402;  Staie  ex  re2.  v.  Roasman  (Wash.)  101  Pac.  357;  In  re 
Henderson,  88  Tenn.  531 ;  State  v.  McClaugherty,  33  W.  Va,  260 ; 
Ex  parte  Cole,  1  McCrary  (F.  S.)  405;  Sefast's  Case,  116  Pa.  Si 
466;  Delano's  Case  (N.  H.)  43  Am.  Rep.  555. 

Stuart  &  Cordon,  for  respondent. — Citing:  In  re  Payton,  12 
Kan.  315;  Bechner  v.  Com,  (Ky.)  103  S.  W.  378;  In  re  Collins 
(Cal.)  81  Pac.  220;  Starkie  on  Evidence,  sec.  4;  Peopie  v.  Forbes, 
143  N.  Y.  219;  Brown  v,  U.  S,,  168  F.  S.  533;  Comselman  v, 
Hitchcock,  142  F.  S.  547 ;  Boyd  v.  V,  S,,  116  F.  S.  631. 

Williams,  J.  The  question  for  determination  in  thia  ca^e 
is,  the  respondent  having  been  legally  called  upon  to  give  testimony 
or  produce  evidence  that  tended  to  establish  his  guilt  of  the  offense 
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of  having  received  a  bribe  as  county  attorney  of  Pottawatomie 
county,  causing  a  wilful  violation  of  his  duties  as  such  attorney, 
whether  or  not  section  27,  art.  2,  Const.  Okla.,  providing  that  "no 
person  shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture 
for  or  on  account  of  any  transaction,  matter,  or  thing  concerning 
which  he  may  so  testify,  or  produce  evidence/'  grants  such  im- 
munity as  will  preclude  this  court  from  disbarring  respondent  on 
account  of  such  transaction,  although  such  dereliction  is  established 
otherwise  than  through  fhe  evidence  or  admissions  of  said  respond- 
ent. Said  section  27,  art.  2,  supra,  was  incorporated  in  the  Consti- 
tution of  this  state  in  view  of  the  fifth  amendment  to  the  federal 
Constitution,  which  provides  that  "no  person  shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against  himself.''  It  would  not  be 
amiss  to  look  in  the  history  of  such  statutes  passed  by  the  Congress 
of  the  United  States. 

Act  Cong.  February  25,  1868,  c.  13,  15  Stat.  37,  provides  as 
follows : 

'*That  no  answer  or  other  pleading  of  any  party,  and  no  dis- 
covery, or  evidence  obtained  by  means  of  any  judicial  proceeding 
from  any  party  or  witness  in  this  or  any  foreign  country,  shall  be 
given  in  evidence,  or  in  any  manner  used  against  such  party  or 
witness,  or  his  property  or  estate,  in  any  court  of  the  United  States, 
or  in  any  proceeding  by  or  before  any  officer  of  the  United  States, 
in  respect  to  any  crime,  or  for  the  enforcement  of  any  penalty  or 
forfeiture  by  reason  of  any  act  or  omission  of  such  party  or  wit- 
ness." 

Section  860  of  the  Revised  Statutes  of  the  United  States  (U. 
S.  Comp.  St.  1901,  p.  661),  which  is  a  substantial  re-enactment  of 
said  provision  of  February  25,  1868,  provides  as  follows: 

"No  pleading  of  a  party,  nor  any  discovery  or  evidence  ob- 
tained from  a  party  or  witness  by  means  of  a  judicial  proceeding  in 
this  or  any  foreign  country,  shall  be  given  in  evidence,  or  in  any 
manner  used  against  him  or  his  property  or  estate,  in  any  court  of 
the  United  States,  in  any  criminal  proceeding,  or  for  the  enforce- 
ment of  any  penalty  or  forfeiture.'' 

Section  12  of  an  act  to  regulate  commerce,  approved  February 
4,  1887  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  383  [U.  S.  Comp.  St. 
1901,  p.  3162]  ),  also  provides  for  the  production  of  papers  and 
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tlie  attendance  and  testimony  of  witnesses,  with  the  stipulation  that 
the  claim  that  such  testimony  or  evidence  may  tend  to  incriminate 
the  person  giving  such  evidence  shall  not  excuse  such  witness  from 
testifjdng ;  but  such  evidence  or  testimony  shall  not  be  used  against 
such  person  on  trial  in  a  criminal  proceeding.  Such  provision  is 
reincorporated  in  section  3  of  an  act  approved  March  2,  18.89  (Act 
March  2,  1889,  c.  382,  25  Stat.  858). 

On  January  11,  1892,  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Counselman  v.  Hitchcock,  142  U.  S.  547,  12 
Sup.  Ct.  195,  35  L.  Ed.  1110,  said: 

*^It  is  quite  clear  that  legislation  cannot  abridge  a  constitu- 
tional privilege,  and  that  it  cannot  replace  or  supply  one,  at  leai^t 
unless  it  is  so  broad  as  to  have  the  same  extent  in  scope  and  effect. 
It  is  to  be  noted  of  section  860  of  the  Revised  Statutes  that  it  does 
not  undertake  to  compel  self-criminating  evidence  from  a  party  or 
a  witness.  In  several  of  the  state  statutes  above  referred  to  the 
testimony  of  the  party  or  witness  is  made  compulsory,  and  in  some 
either  all  possibility  of  a  future  prosecution  of  the  party  or  witness 
is  distinctly  taken  away,  or  he  can  plead  in  bar  or  abatement  the 
fact  that  he  was  compelled  to  testify.  We  are  clearly  of  opinion 
that  no  statute  which  leaves  the  party  or  witness  subject  to  prosecu- 
tion after  he  answers  the  criminating  questions  put  to  him  can 
have  the  effect  of  supplanting  the  privilege  conferred  by  the  Con- 
stitution of  the  United  States.  Section  860  of  the  Revised  Statutes 
does  not  supply  a  complete  protection  from  all  the  perils  against 
which  the  constitutional  prohibition  was  designed  to  guard,  and  is 
not  a  full  substitute  for  that  prohibition.  In  view  of  the  consti- 
tutional provision,  a  statutory  enactment,  to  be  valid,  must  afford 
absolute  immunity  against  future  prosecution  for  the  offense  to 
which  the  question  relates." 

After  the  decision  in  the  Hitchcock  Case,  Congress,  on  Febru- 
ary 11,  1893,  passed  an  act  entitled  "An  act  in  relation  to  testimony 
before  the  Interstate  Commerce  Commission,  and  in  cases  or  pro- 
ceedings under  or  connected  with  an  act  entitled  'An  act  to  regulate 
commerce,'  approved  February  4th,  1887,  and  amendments  thereto.^ 
Act  Feb.  11,  1893,  c.  83,  27  Stat.  443  (U.  S.  Comp.  St.  1901,  p. 
3173).    In  that  act  it  is  provided: 

"That  no  person  shall  be  excused  from  attending  and  testifjring 
or  from  producing  books,  papers,  tariffs,  contracts,  agreements  and 
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documents  before  the  Interstate  Commerce  Commission,  or  in 
obedience  to  the  subpoena  of  the  commission,  whether  such  sub- 
poena be  signed  or  issued  by  one  or  more  commissioners,  or  in  any 
cause  or  proceeding,  criminal  or  otherwise,  based  upon  or  growing 
out  of  any  alleged  violation  of  the  act  of  Congress,  entitled,  *An  act 
to  regulate  commerce,'  approved  February  fourth,  eighteen  hundred 
and  eighty-seven,  or  of  any  amendment  thereof  on  the  ground  or 
for  the  reason  that  the  testimony  or  evidence,  documentary  or 
otherwise,  required  of  him,  may  tend  to  criminate  him  or  subject 
him  to  a  penalty  or  forfeiture.  But  no  person  shall  be  prosecuted 
or  pubjected  to  any  penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter  or  thing,  concerning  which  he  may  testify,'  or 
produce  evidence,  documentary  or  otherwise,  before  said  commis- 
sion, or  in  obedience  to  its  subpoena,  or  the  subpoena  of  either  of 
them,  or  in  any  such  case  or  proceeding.  Provided,  That  no  person 
.so  testifying  shall  be  exempt  from  prosecution  and  punishment  for 
perjury  committed  in  so  testifying.^' 

This  act  is  practically  the  same  as  the  section  of  the  Constitu- 
tion now  under  consideration,  and  is  supposed  to  have  been  passed 
in  view  of  the  decision  of  the  Supreme  Court  of  the  United  States 
in  Counselman  v.  HHchcoch,  supra.  In  the  case  of  Brown  t\ 
Walker,  161  TJ.  S.  591,  16  Sup.  Ct.  644,  40  L-  Ed.  819,  that  court 
said: 

a*  He  He  jjj  Counselman  v,  Hitchcock  it  was  intimated  that 
the  witness  might  be  required  to  forego  an  appeal  to  the  protection 
of  the  fundamental  law  if  he  were  first  secured  from  future  liability 
and  exposure  to  be  prejudiced  in  any  criminal  proceeding  against 
him  as  fully  and  extensively  as  he  would  be  secured  by  availing 
himself  of  the  privilege  accorded  by  the  Constitution.  To  meet  this 
construction  of  the  constitutional  provision  the  act  in  ques- 
tion was  passed  exempting  the  witness  from  any  prosecu- 
tion on  account  of  any  transaction  to  which  he  may  tes- 
tify. The  case  before  us  is  whether  '  this  sufficiently  satisfied 
the  constitutional  guaranty  of  protection.  The  clause  of  the  Con- 
stitution in  question  is  obviously  susceptible  of  two  interpretations. 
If  it  be  construed  literally,  as  authorizing  the  witness  to  refuse  to 
disclose  any  fact  which  might  tend  to  incriminate,  disgrace,  or  ex- 
pose him  to  unfavorable  comments,  then  as  he  must  necessarily  to 
a  large  extent  determine  upon  his  own  conscience  and  responsibility 
whether  his  answer  to  the  proposed  question  will  have  that  tend- 
ency (1  Burr's  Trial,  2U;  Fisher  v,  Ronalds,  12  C.  B.  762 ;  Raynell 
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V.  JSprye,  1  De  Gex,  McN.  &  G.  656 ;  Adams  v.  Lloyd,  3  H.  &  N. 
351 ;  Merluzzi  v,  Oleeson,  59  Reynolds,  20  Ch.  Div.  294 ;  Ex  paHe 
Scho field,  6  Ch.  Div.  230),  the  practical  result  would  be  that  no 
one  could  be  compelled  to  testify  to  a  material  fact  in  a  criminal 
case  unless  he  chose  to  do  so,  or  unless  it  was  entirely  clear  that  the 
privilege  was  not  set  up  in  good  faith.  If,  upon  the  other  hand, 
the  object  of  the  provision  be  to  secure  the  witness  against  a  crim- 
inal prosecution,  which  might  be  aided  directly  or  indirectly  by  his 
disclosure,  then,  if  no  such  prosecution  be  possible — in  other  words, 
if  his  testimony  operate  as  a  complete  pardon  for  the  offense  to 
which  it  relates — a  statute  absolutely  securing  to  him  such  im- 
munity from  prosecution  would  satisfy  the  demands  of  the  clause 
in  question.  Our  attention  has  been  called  to  but  few  cases  wherein 
this  provision,  which  is  found  with  slight  variation  in  the  Constitu- 
tion of  every  state,  has  been  construed  in  connection  with  a  statute 
similar  to  the  one  before  us,  as  the  decisions  have  usually  turned 
upon  the  validity  of  statutes  providing,  as  did  section  860,  that  the 
testimony  given  by  such  witness  should  never  be  used  against  him 
in  any  criminal  prosecution.  It  can  only  be  said  in  general  that 
the  clause  should  be  construed,  as  it  was  doubtless  designed,  to 
effect  a  practical  and  beneficent  purpose — ^not  necessarily  to  pro- 
tect witnesses  against  every  possible  detriment  which  might  happen 
to  them  from  their  testimony,  nor  to  unduly  impede,  hinder,  or 
obstruct  the  administration  of  criminal  justice." 

It  will  be  observed  that  this  immunity  applies  only  to  criminal 
proceedings  or  prosecutions,  and  that  construction  by  the  Supreme 
Court  of  the  United  States  was  well  understood  at  the  time  that 
said  provision  was  taken  substantially  from  the  acts  of  Congre® 
and  incorporated  in  section  27,  art.  2,  of  the  Constitution  of  this 
state,  and,  being  supported  by  reason,  we  follow  such  construction. 

It  is  further  essential  to  determine  whether  or  not  a  disbar- 
ment proceeding  in  this  state  is  a  criminal  action.  That  it  is  not 
has  been  settled.  In  re  Brown,  2  Okla.  590,  39  Pac.  469 ;  sections 
232,  234,  235,  Wilson's  Rev.  &  Ann.  St.  1903.  And  in  this  case, 
whilst  the  respondent  may  be  granted  immunity  from  any  punish- 
ment, penalty,  or  forfeiture  in  any  criminal  proceeding,  yet  this 
does  not  operate  as  a  bar  to  the  action  to  disbar  him  from  practic- 
ing as  an  attorney  and  counselor  at  law  in  the  courts  of  this  state. 
In  the  case  of  In  re  Anonymous,  86  N.  Y.  571,  which  was  a  dis- 
barment proceeding,  the  New  York  Court  of  Appeals  said: 
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"If  one  had  been  indicted  and  convicted  for  arson  of  a  build- 
ing, a  pardon  would  not  raise  the  building  from  its  ashes.  The 
fact  would  remain  that  it  was  burned  to  the  ground,  and  by  his  act. 
If  he  was  of  such  wealth  as  to  be  able  to  answer  in  damages  to  the 
owner,  it  would  be  no  rebuttal  of  proof,  in  a  civil  action  therefor, 
that  he  had  been  pardoned  of  his  infraction  of  the  criminal  law. 
If  he  showed  no  more,  a  verdict  would  rightfully  go  against  him, 
and  he  must  be  cast  in  judgment.  The  right  of  action  of  the 
owner  for  the  private  harm  done  to  him  could  not  be  taken  away  by 
the  act  of  executive  clemency  that  excused  and  obliterated  the 
public  wrong.  The  act,  in  its  bearing  and  effect  upon  objects  and 
relations  other  than  the  criminal  law,  remains  a  live  truth,  and 
still  capable  at  times  of  affecting  judicial  action.  It  may  no  more 
be  styled  arson  or  forgery.  It  can  be  treated  and  weighed  as  other 
conduct  toward  a  fellow  man." 

See,  also.  State  ex  rel.  Mackintosh,  v.  Rossman  (Wash.)  101 
Pac.  357,  21  L.  A.  (N.  S.)  821;  In  re  Henderson,  88  Tenn.,  531, 
13  S.  W.  US;  Baker's  Case,  73  Ky.  592;  Mills'  Case,  1  Mich.  392; 
Smith's  Case,  1  Terg.  228;  In  re  Woolley,  74  Ky.  95;  Austin's 
Case,  5  Rawle,  191,  28  Am.  Dec.  657;  Jackson  v.  State,  21  Tex. 
eeS;  State  v.  McClaugherty,  33  W.  Va.  250,  10  S.  E.  407;  Ex  parte 
Cole,  1  McCrar}',  405,  Fed.  Cas.  No.  2,973;  Serfass'  Case,  116  Pa. 
455,  9  Atl.  674;  Sharon  v.  Hill  (C.  C.)  24  Fed.  726;  Ex  paHe 
Burr,  9  Wheat.  529,  6  L.  Ed.  162 ;  Ex  tparte  Secombe,  19  How.  9, 
15  L.  Ed.  565;  Ex  parte  Wall,  107  U.  S.  265,  2  Sup.  Ct.  569,  27 
L.  Ed.  552;  Ex  parte  Bradley,  7  Wall.  364,  19  L.  Ed.  214.  * 

In  the  petition  filed  against  the  respondent  it  is  specifically 
alleged  that  at  different  times  and  places  he  had  received  from 
divers  persons  different  sums  of  money  in  consideration,  or  as 
bribes,  for  the  willful  violation  of  his  duties  as  attorney  for  Potta- 
watomie county,  and,  further,  it  is  alleged  that  in  the  trial  of  a 
certain  cause  in  the  district  court  of  said  county  that  he  had  been 
required,  after  refusing  to  testify,  to  give  testimony  in  which  he 
made  admissions  that  he  had  received  bribes  at  different  times  and 
places  from  divers  persons  for  the  willful  violation  of  his  duty  as 
such  attorney.  Without  denying  any  of  the  allegations,  he  has 
pleaded  in  bar  the  grant  of  immunity  by  virtue  of  section  27,  art. 
2,  Const.     Hence  it  is  not  necessary  to  decide  in  this  case  as  to 
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whether  or  not  such  admissions  made  by  the  respondent  as  a  wit- 
ness in  said  action  could  be  used  against  him  in  this  proceeding. 
That  question  is  specially  reserved. 

Judgment  is  accordingly  here  rendered  revoking  the  license  a? 
an  attorney  and  counselor  at  law  heretofore  issued  to  respondent, 
and  striking  his  name  from  the  attorneys'  roll  of  this  court. 

Kane,  C.  J.,  and  Dunn  and  Turner,  J  J.,  concur;  Hayes,  J., 
concurs  in  the  conclusion. 


Shanks  v.  Pinkston. 

No.  174.    Opinion  FUed  November  2,  1909. 

On  motion  to  re-tax  costs. 

F.  R.  Brennon,  for  movant. 

Per  Curiam.  This  is  a  motion  filed  in  this  court  in  this 
cause  on  September  1,  1909,  to  retax  certain  items  of  costs  set 
forth  in  said  motion.  As  the  fees  taxed  at  which  this  motion  is 
leveled  are  not  fixed  by  law,  it  is  our  duty  to  pass  upon  the  reason- 
ableness of  each  charge  and  fix  a  reasonable  fee  for  the  service  ren- 
dered. In  BoMrt  v.  Anderson,  ante,  p.  82,  this  court  in  the  syllabus 
said: 

"When  the  compensation  of  an  officer  is  not  fixed  by  law  at  the 
time  he  renders  a  service,  but  it  clearly  appears  that  it  was  the  in- 
tention of  the  law -makers  that  he  should  receive  a  reasonable  com- 
pensation to  be  fixed  by  law,  until  it  is  so  fixed  he  is  entlUed  to  a 
reasonable  compensation  to  be  determined  by  the  proper  tribunal." 

In  passing  on  the  same,  in  order  to  determine  the  reasonable- 
ness of  the  various  items  of  charge  we  have  ascertained  the  fees 
allowed  by  law  to  be  charged  for  like  services  by  the  clerks  of  the 
Supreme  Court  of  the  other  states. 

The  following  items  set  forth  in  the  assailed  cost  bill  are  al- 
lowed to  stand  as  taxed,  and  as  to  them  the  motion  is  overruled; 
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the  remaining  items  taxed  as  cost  and  not  herein  allowed  as  modi- 
fied are  disallowed,  and  as  to  them  the  motion  is  sustained : 

1908. 

April  30,  To  indexing,   docketing,  etc.  ~ ~.  |  3.00 

April  30,  To  mingr,  entering  petition  in  error  25 

April  30,  To  fllingr  praecipe  for  summons  in  error  25 

April  30,  To  flling,  entering  and  issuinff  summons  in  error „...      1.00 

April  30.  To   filingr  case-made  ~ ~ ~ 25 

May     23.  To  Issue  certificate  of  appeal „ _       1.00 

June     4,  To  return  summons  showin^^  service 25 

Auar.    17,  To  tilins  defts.  motion  to  dismiss  25 

Sept.    23,  To  filingr  service  not  accepted,  pl'ff  briefs 25 

Jan.     13.  J.  E.  overruling  motion  to  dismiss .50 

Jan.     13,  2    notices   60 

Feb.     17,  Reply  of  pFff  to  motion  to  dismiss 25 

April     6,  Motion  to  advance  cases  25 

April     6,  Aff.  as  to  facts,  F.  R.  Brennan  f 25 

April  13,  J.  E.  ovemillngr  motion  to  advance  50 

April  13,  2    notices 50 

May     12,  J.    E.,    submission    ., 60 

Maklnfc  and   certifying:  fee  bill  50 

SherlfTs   costs   4.75 

For  fllini?  15  copies  of  defendant's  briefs.  In  lieu  of  the  amount 

charjced.  a  fee  will  be  allowed  of  .75 

For  issulnsr  mandate.   In  lieu  of    the  amount  char]?ed  for  filinsr 

same  and  furnished  copy  of  syllabus,  a  fp<*  will  be  allowed  of      2.00 


Ji7.7r> 
MakinK   the   total    amount   of   taxable    costs   herein   less   deposit 

of    115.00    .- 15.00 


I^eaving:  amount  due  I  2,75 

In  the  further  taxation  of  costs  the  following:  fee?  will,  in  the 
absence  of  further  showing,  be  deemed  to  be  reasonable : 

P'or  flllngr  petition   in   error I     .26 

For  filing:  case-made  or  transcript  - 25 

For  entering:,    indexing:    and    docketing:    each    cause    and    taxing 

costs    3.00 

For  entering:  each  rule,  motion,  or  pleading:  25 

I«'or  entering  each  order  of  the  court  upon  any  motion  or  rule,  or 

entering:   Interlocutory   judgnnent   50 

For  administering  an  oath  to  each  person  25 

For  administering:  an  oath  and  g:lvlng:  certlf.  with  seal - 1.00 

For  entering"    each    continuance 25 

For  making  out  and  transmitting  mandate  2.00 

For  making  copies  of  any  papers  or  records  In  the  clerk's  office, 

with  or  without  certificates,  for  each  100  words  10 

Vol.  24—54 
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For  recording  each  order  and  bond,  for  each  100  words 10 

For  makingr  and  certifying  fee  bill  50 

For  filing  any  paper  or  instrument  not  herein  Included ^...       .25 

For  issuing  and  transmitting  notice  to  parties  _...       .25 

For  filing  briefs   in   chief  75 

Supplemental  briefs    (each   party)    50 

The  practice  of  filing  separately  each  paper  in  the  transcript 
or  cape-made  and  taxing  a  fee  therefor  is,  in  the  opinion  of  tSi? 
court,  in  conflict  with  Wilson's  Rev.  &  Ann.  Stat.  4739,  and  is  dis- 
approved. 

All  the  Justices  concur. 

t 


Trapp,  State  Auditor,  v.  Cook  Const.  Co. 

No.  1090.     Opinion  Filed  November  2,  1909. 
(105  Pac.   667.) 

1.  COLLEGES  AND  UNIVERSITIES— Regents— A  g  r  i  c  u  It  ural 
Board—^onetitutional  Powers.  Section  31  of  article  6,  page  201, 
Snyder's  Constitution  of  Oklahoma,  providing  that  the  board 
of  agriculture  therein  created  shall  be  the  board  of  regents  of 
the  state  agricultural  and  mechanical  college,  and  "shaU  dis- 
charge, such  other  duties  •  •  •  as  may  be  provided  by  law," 
vests  the  said  board  of  agriculture  with  the  same  power,  juris- 
diction, and  authority  that  was  possessed  by  the  board  of  regents 
of  the  agricultural  and  mechanical  college  at  the  time  of  the 
adoption  of  the  Constitution. 

2.  COLLEGES  AND  UNIVERSITIES— Officers— Dutiss—Constitu- 
tional  Provisions — Conflict.  That  portion  of  article  1,  c.  27.  p.  562. 
Sess.  Laws  Okla.  1909,  defining  the  duties  of  the  state  board  of 
public  affairs,  so  far  as  it  attempts  to  confer  upon  the  board  of 
public  affairs  the  powers  and  duties  vested  in  the  board  of 
regents  of  the  state  agricultural  and  mechanical  college  as  the 
same  were  conferred  by  the  Constitution,  is  void. 

3.  CONSTITUTIONAL  LAW— Statutes— Intent.  A  thing  within  the 
Intent  of  a  constitutional  enactment  Is,  for  all  purposes,  to  be  re- 
garded within  the  words  and  terms  of  the  Constitution;  and  a 
legislative  enactment,  evading  the  terms  and  clearly  expressed 
or  necessarily  implied  purposes  of  the  Constitution,  is  as  dearly 
void  as  if  in  express  terms  forbidden. 

(Syllabus  by  the  Court.) 
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Error  from  District  Court,  Logan  County;  A,  H.  Huston, 

Judge. 

Action  by  the  Cook  Construction  Company  against  M.  E. 
Trapp,  State  Auditor.  Decree  for  plaintiflF,  and  defendant  brings 
error.     AfBrmed. 

Charles  West,  Atty.  Gten.,  for  plaintiflF  in  error. — Citing: 
Mayor,  etc.,  of  Baltimore  v.  Stafe  ex  reh,  15  Md.  377;  City  of 
Pond  Creek  v.  Haskell,  21  Okla.  711 ;  Board  of  Trustees  v.  Board 
of  Supervisors,  75  111.  184;  State  v.  Babcock  (Neb.)  24  N.  W.  202; 
Jewell  Nursery  Co.  v.  State,  4  S.  Dak.  213;  Smith  v.  Westcott  (R. 
I.)  22  Atl.  280;  State  ex  rel.  v.  Branson  (Mo.  App.)  21  S.  W. 
1125;  State  ex  rel.  v.  Huston,  21  Okla.  807. 

Jno.  H.  Burford,  for  defendant  in  error. — Citing:  People  v. 
Refining  Co.,  121  N.  Y.  589;  State  ex  rel.  v.  Hastings,  10  Wis. 
468;  People  v.  Draper,  15  N.  Y.  532;  State  v.  Arrington,  18  Nev. 
415 ;  State  ex  rel,  v.  Cunningham,  82  Wis.  39 ;  Opinion  of  the 
Judges  (Neb.)  50  N.  W.  276;  Cooley,  Const.  Lim.  (7th  Ed.)  98; 
Sterling  v.  Regents,  97  Mich.  246. 

Dunn,  J.  The  question  that  arises  and  requires  our  consider- 
ation and  determination  in  this  case^  as  stated  by  the  Attorney 
General  in  his  brief,  is  whether  the  law  creating  the  state  board  of 
public  affairs  vested  in  it  the  power  and  authority  to  contract  for 
and  erect  buildings  for  the  board  of  agriculture  acting  as  a  board 
of  regents  of  the  state  agricultural  and  mechanical  college,  and  also 
to  audit  the  accounts  growing  out  of  the  exercise  of  such  authority. 
Involved  in  the  determination  thereof  is  the  construction  of  the 
following  sections  of  the  Constitution  and  statutes  of  the  territory 
►and  state:  Section  31  of  article  6  of  the  Constitution,  providing 
for  and  creating  the  board  of  agriculture,  fixes  its  membership  at 
11  members,  all  of  whom  are  to  be  farmers,  and  provides  that: 

"Said  board  shall  be  maintained  as  a  part  of  the  state  govern- 
ment, and  shall  have  jurisdiction  over  all  matters  affecting  animal 
industry  and  animal  quarantine  regulations,  and  shall  be  the  board 
of  regents  of  all  state  agricultural  and  mechanical  colleges,  and 
shall  discharge  such  other  duties  and  receive  such  compensation  as 
may  be  provided  by  law." 


Digitized  by  CjOOQIC 


852  SUPREME  COURT  OF  OKLAHOMA. 

Trapp,  State  Auditor,  v.  Cook  Const.  Co. 

October  27,  1890,  the  legislative  assembly  of  the  territory  of 
Oklahoma  accepted  on  the  part  of  the  territory  the  provisions  of 
an  act  of  Congress  providing  for  the  establishment  of  agricultural 
experiment  stations,  and  obligated  the  territory  to  comply  with  all 
of  the  provisions  thereof.  Section  276,  art.  18,  c.  77  (section 
6404),  Wilson's  Rev.  &  Ann.  St.  Okla.  1903.  Thereafter  an  act 
was  passed  providing  for  the  location  and  establishment  of  an  agri- 
cultural and  mechanical  college,  which  took  effect  December  25, 
1890,  and  the  government  and  management  of  the  same  was  vested 
in  a  board  of  regents  with  the  statutory  appellation  of  "agricultural 
and  mechanical  college  board  of  regents.'^  Among  other  things 
with  special  reference  to  their  application  to  the  industries  of  life, 
agriculture  was  declared  to  be  one  of  the  leading  objects  of  said 
college.  Section  280,  art.  18,  c.  77  (section  6408),  Wilson's  Rev. 
&  Ann.  St.  Okla.  1903.  It  was  authorized  by  its  regents  to  take 
title  to  real  estate,  enter  into  contracts,  locate  buildings,  and  do 
all  things  necessary  to  make  the  college  effective  as  an  educational 
institution.  Section  283,  art.  18,  c.  77  (section  6411),  Wilson's 
Rev.  &  Ann.  St.  Okla.  1903.  The  duties  of  said  board  were  further 
and  more  specifically  defined  in  section  287,  art.  18,  c.  77  (section 
6416),  Wilson's  Rev.  &  Ann.  St.  Okla.  1903,  as  follows: 

"The  said  board  of  regents  shall  direct  the  disposition  of  all 
moneys  appropriated  by  the  territorial  legislature  or  by  Congress, 
or  funds  arising  from  the  sale  of  bonds  provided  for  in  this  act  for 
the  agricultural  college  or  experimental  station  for  Oklahoma  Ter- 
ritory, and  shall  have  supervision  or  charge  of  the  construction  of 
all  buildings  provided  for  said  college  or  farm.  The  board  of  re- 
gents shall  have  power  to  employ  a  president  and  necessary  teach- 
ers, instnictors  and  assistants  to  conduct  said  school  and  carry  on 
the  experimental  farm  connected  therewith,  and  to  appoint  a  super- 
intendent of  construction  of  all  buildings,  who  shall  receive  three 
dollars  per  day  for  each  day  actually  and  necessarily  engaged  in 
the  discharge  of  his  duties  not  to  exceed  fifty  days  in  any  one  year, 
which  sum  shall  be  paid  out  of  the  territorial  treasury  upon  the 
vouchers  of  said  board.  The  said  board  shall  audit  all  accounts 
against  the  funds  appropriated  for  the  use  of  the  agricultural  col- 
lege and  experiment  station,  and  the  territorial  auditor  shall  issue 
his  warrant  upon  the  territorial  treasurer  for  the  amount  of  all 
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accounts  which  shall  have  been  audited  and  allowed  by  the  board  of 
regents  and  attested  by  the  president  and  secretary  of  the  same.'* 

Other  extensive  executive  duties  in  connection  with  the  ad- 
ministration of  affairs  of  the  college  tending  to  give  to  the  said 
board  the  entire  supervision  of  affairs  of  the  school  are  granted  by 
the  act;  but  consideration  of  the  foregoing,  which  arc  specifically 
enumerated,  are  deemed  to  be  sufficient  for  the  purpose  of  the 
case  now  before  us. 

In  the  petition  of  defendant  in  error,  who  was  plaintiff  in  the 
court  below,  it  is  alleged  that,  pursuant  to  a  contract  entered  into 
under  the  authority  of  an  act  of  the  T^egislature  approved  June  10, 
1908  (Laws  1907-08,  p.  93,  c.  5,  art.  17),  providing  for  the  erec- 
tion of  certain  buildings  to  be  used  by  the  agricultural  and  mechan- 
ical college,  it  had  earned  certain  sums  of  money  which  were  due  it, 
and  that  the  vouchers  therefor  had  been  duly  approved  and  properly 
attested  by  the  board  of  regents  of  the  said  college,  but  that  when 
presented  by  the  plaintiff  to  M.  E.  Trapp,  Esq.,  Auditor  of  the 
State  of  Oklahoma,  he  declined  to  draw  a  warrant  upon  the  State 
Treasurer  for  the  amount  due  plaintiff  as  shown  by  the  said  ap- 
proved voucher,  notwithstanding  there  were  at  that  time  sufficient 
funds  in  the  hands  of  the  treasurer  appropriated  to  that  purpose  to 
more  than  pay  said  claim,  and  that  the  sole  cause  given  for  this 
refusal  was  that  the  said  voucher  had  not  been  approved  by  the 
state  board  of  public  affairs.  The  fiecond  legislative  assembly  of 
the  state  of  Oklahoma  created  the  state  board  of  public  affairs. 
Sess.  Laws  1909,  p.  563.    Section  4  of  this  act  provides  that : 

*'Said  board  shall  have  charge  of  the  construction,  repair, 
maintenance,  insurance  and  operation  of  all  buildings  owned,  used 
or  occupied  by  or  on  behalf  of  the  state ;  they  shall  have  authority 
to  purchase  all  material  and  perform  all  other  duties  necessary  in 
the  construction,  repair  or  maintenance  of  all  such  buildings ;  they 
shall  make  all  necessary  contracts  by  or  on  behalf  of  the  state  for 
any  buildings  or  rooms  rented  for  the  use  of  the  state  or  any  of  the 
officers  thereof." 

Section  6  provides: 

'^All  claims  against  the  state  for  any  of  the  items  mentioned 
in  this  act,  shall,  before  payment,  be  presented  in  the  form  required 
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by  said  board  and  be  audited  and  approved  by  said  board  under 
such  rules  and  regulations  as  they  may  prescribe/* 

Section  8  provides: 

"All  duties  prescribed  in  this  act,  which  are  now  performed 
by  or  vested  in  any  other  board,  officer  or  other  authority,  are 
hereby  vested  in  and  shall  be  performed  by  said  state  board  of 
public  affairs  in  the  same  manner  as  the  law  now  requires  such 
other  boards,  officers  or  authorities  to  perform  them.     *     *     *  " 

Prom  the  foregoing  it  will  be  seen  that  the  conflict  arises  out 
of  the  question  of  whether  or  not  the  Legislature  had  the  constitu- 
tional authority  to  pass  the  act  just  referred  to  as  the  same  would 
be  applied  to  the  board  of  agriculture,  constituted  the  board  of 
regents  of  the  agricultural  and  mechanical  college,  or  whether  the 
designation  by  the  Constitution  of  the  board  of  agriculture  as  the 
board  of  regents  of  this  college  carried  with  it  irrevocably,  so  far 
as  the  Legislature  was  concerned,  the  power  and  authority  here 
sought  to  be  exercised  to  contract  and  erect  buildings  for  the  state 
agricultural  and  mechanical  college,  and  the  auditing  and  direction 
of  the  disposition  of  all  moneys  appropriated  therefor.  The  Con- 
stitution does  not  specifically  enumerate  the  duties  and  authority 
of  this  board;  but  that  it  contemplated  that  some  duties  should 
follow  its  creation,  and  that  certain  ones  were  'in  the  minds  of  the 
convention  and  the  people,  is  manifest  from  the  language  of  the 
section  cited,  which  provides  that  the  board  "shall  discharge  such 
other  duties  *  ♦  ♦  as  niay  be  provided  by  law.**  If  certain 
duties  did  follow  its  creation  and  were  not  within  the  minds  of  the 
framers  of  this  section  of  the  Constitution,  it  seems  clear  to  us  that 
the  word  "other"  would  not  have  been  used,  but  the  phrase  would 
have  read  that  the  board  "shall  discharge  such  duties  *  *  ♦ 
as  may  be  provided  by  law."  Chief  Justice  Elliott  of  the  Supreme 
Court  of  Indiana,  in  the  case  of  State  ex  rel.  Hovey  v.  Noble  ei  ah, 
118  Ind.  350,  21  N.  E.  244,  4  L.  R.  A.  101,  10  Am.  St.  Rep.  143, 
of  the  language  of  a  written  Constitution,  says: 

'TVritten  Constitutions  are  the  product  of  deliberate  thought. 
Words  are  hammered  and  crystallized  into  strength,  and  if  ever 
there  is  power  in  words  it  is  in  the  words  of  a  written  Constitution. 
Behind  the  words  is  the  power  of  a  free  people  operating  through 


Digitized  by  CjOOQIC 


SEPTEMBER  TERM,  1909.— Vol.  XXIV.  855 

Opinion  of  the  Court. 

the  medium  of  a  constitutional  convention,  called  together  for  the 
purpose  of  framing  a  fundamental  and  inviolable  system  of  govern- 
ment. Of  all  governmental  instruments  it  is  the  most  solemn  and 
powerful.  Its  grants  are  unalterable ;  its  delegations  of  power  un- 
changeable and  its  commands  supreme.  Until  the  people  them- 
selves shall  change  or  annul  their  Constitution,  all  must  obey  its 
mandates.** 

Necessarily  the  Constitution  was  written  and  adopted  with  the 
conditions  which  existed  at  that  time  in  view.  All  courts  say  so, 
and  this  court  had  occasion  in  a  measure  to  consider  this  question, 
as  it  related  to  the  right  of  trial  by  jury,  in  the  case  of  State  ex  rch 
Attorney  Oenerdl  v.  Cohb,  ante,  p.  662,  104  Pac.  361,  wherein  we 
held: 

"The  right  of  trial  by  jury  declared  inviolable  by  section  19, 
art.  2,  p.  83,  Snyder's  Const.  Okla.,  except  as  modified  by  the  Con- 
stitution itself,  means  the  right  as  it  existed  in  the  territory  at  the 
time  of  the  adoption  of  the  Constitution.** 

This  conclusion  on  our  part  is  supported  by  an  unbroken  line 
of  authorities  from  practically  every  state  in  the  Union  which  has 
had  occasion  to  consider  the  question,  and  a  large  number  of  them 
are  noted  in  the  opinion.  We  cannot  see  that  the  principle  there 
involved  is  essentially  different  from  the  one  now  before  us. 

The  question  then  is :  Did  the  board  of  agriculture,  being  con- 
stituted the  board  of  regents  of  -the  agricultural  and  mechanical 
college,  thereby  have  fixed  and  vested  in  it,  by  the  language  used, 
the  duties,  powers,  and  authority  of  the  established  territorial  board 
of  regents  whose  place  it  took,  as  the  same  existed  at  the  time  of 
the  adoption  of  the  Constitution?  If  so,  necessarily  the  Legisla- 
ture could  not  divest  it  of  these  powers  nor  any  part  thereof,  for, 
if  it  could  lawfully  take  a  part,  it  could  from  time  to  time  take 
more,  and  ultimately  take  all,  and  thereby  defeat  the  will  of  the 
people  who  fixed  the  status  of  this  board  in  the  organic  law  of  the 
state.  As  we  view  it,  additional  duties  may  be  required,  but  none 
vested  by  the  Constitution  may  be  taken  away  by  the  Legislature. 
In  this  conclusion  we  find  support  in  the  adjudications  of  a  num- 
ber of  courts  and  authorities,  of  which  we  note  the  following: 
Cooley*s  Constitutional  Limitations  (7th  Ed.)  p.  98;  State  ex  rel. 
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Crawford  v.  Hastings,  10  Wis.  525;  State  ex  reh  Kennedy  r. 
Brust,  26  Wis.  412,  7  Am.  Rep.  84;  Dahnke  v.  People,  168  III. 
102,  48  N.  E.  137,  39  L.  R.  A.  197;  People  ex  reh  McEwan  r. 
Keeler,  29  Hun.  175;  People  ex  rel.  Bolton  et  ah  v.  Albertson,  55 
X.  Y.  50;  People  ex  rel,  Kingsland  v,  Bradley,  42  How.  Prac.  (N. 
Y.)  423;  People  v.  Raymond,  37  N.  Y.  428;  In  re  Railroad  Com- 
missioners. 15  Neb.  679,  50  N.  W.  276;  McCabe  et  al.  r.  Jdaziu- 
chelli,  13  Wis.  478;  State  ex  rel  MaHin  v.  Doyle,  38  Wis.  92;  CUy 
of  WateHown  v.  Robinson,  69  Wis.  230,  34  N.  W.  139 ;  State  ex 
rel.  Raymer  v.  Cunningham,  82  Wis.  39,  51  N.  W.  1133;  State  ex 
rel  Sweet  et  al  v.  Cwmingliam  et  ai,,  88  Wis.  81,  57  N.  W.  1119, 
59  K  W.  503. 

Section  2  of  article  6  of  the  Constitution  of  the  state  of  Wip- 
consin  provided  for  a  Secretary  of  State,  and,  among  other  things, 
declared  that  ^Tie  shall  be  ex  officio  auditor.'^  The  Legislature  of 
that  state  provided  by  an  act  for  an  oflBcer  entitled  a  *'comptroller,'' 
and  vested  in  him  the  authority  to  "examine  and  pass  upon  all 
claims  and  accounts  audited  by  the  Secretary  of  State,  and  if  he 
shall  find  the  same  properly  verified  or  proved  and  authorized  bv 
law  to  be  audited,  he  shall  certify  that  fact  upon  such  claim  or  ae- 
counf  Herein,  it  will  be  noted,  is  presented  practically  the  same 
question  as  is  presented  in  the  case  at  bar,  except  in  our  judgment 
our  Constitution  makes  more  clear  and  apparent  the  duties  which 
would  inhere  in  the  board  of  agriculture  as  a  board  of  regents  than 
does  the  language  of  the  Constitution  of  Wisconsin,  wherein  the 
Secretary  of  State  is  constituted  auditor.  In  the  consideration  of 
this  question  when  it  was  presented  the  Supreme  Court  of  Wis- 
consin, in  an  opinion  prepared  by  the  able  jurist  Chief  Justice 
Dixon,  says,  in  the  case  of  State  ex  rel  Crawford  v.  Hastings, 
supra : 

*^The  question  arises  whether,  under  the  foregoing  provision 
of  the  Constitution,  the  Legislature  have  the  power  to  create  a 
second  auditor  or  officer  authorized  to  perform  the  same  duties, 
whose  concurrence  is  necessary  before  the  acts  of  the  constitutional 
auditor  shall  take  effect.  We  think  they  have  not,  and  that  the 
functions  of  that  officer  cannot,  in  whole  or  in  part,  be  transferred 
to,  or  be  exercised  concurrently,  or  otherwise,  by  any  person  or  offi- 
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cer.  It  fallp  directly  within  the  rule  that  the  express  mention  of 
one  thing  implies  the  exclusion  of  another.  Expressio  unius  est 
exclusio  alterius.  This  rule  applies  as  forcibly  to  the  construc- 
tions of  written  Constitutions  as  other  instruments,  and, 
if  its  observance  ought  in  any  degree  to  depend  upon 
the  character  or  importance  of  the  instrument  under  consideration, 
then  no  other  cases  demand  so  rigid  an  adherence  to  it.  A  Consti- 
tution being  the  paramount  law  of  a  state,  designed  to  separate  the 
powers  of  government  and  to  define  their  extent  and  limit  their 
exercise  by  the  several  departments,  as  well  as  to  secure  and  pro- 
tect private  rights,  no  other  instrument  is  of  equal  significance.  It 
has  been  very  properly  defined  to  be  a  legislative  act  of  the  people 
themselves  in  their  sovereign  capacity,  and,  when  the  people  have 
declared  by  it  that  certain  powers  shall  be  possessed  and  duties  per- 
formed by  a  particular  officer  or  department,  their  exercise  and  dis- 
charge by  any  other  officer  or  department  are  forbidden  by  a  neces- 
sary and  unavoidable  implication.  Every  positive  delegation  of 
power  to  one  officer  or  department  implies  a  negation  of  its  exercise 
by  any  other  officer,  department,  or  person.  If  it  did  not,  the  whole 
constitutional  fabric  might  be  undermined  and  destroyed.  This 
result  could  be  as  effectually  accomplished  by  the  creation  of  new 
officers  and  departments  exercising  the  same  power  and  jurisdic- 
tion as  by  the  direct  and  formal  abrogation  of  those  now  existing, 
and,  although  the  exercise  of  this  power  by  the  Legislature  is 
nowhere  expressly  prohibited,  nevertheless  they  cannot  do  so.  The 
people  having  in  their  sovereign  capacity  exerted  the  power  and 
determined  who  shall  be  their  auditor,  there  is  nothing  left  for  the 
legislature  to  act  upon.  This  principle  or  rule  of  construing  Con- 
stitutions has  been  often  laid  down  and  acted  upon  by  courts.  It 
is  fully  sustained  by  the  following  cases  recently  decided  by  the 
Court  of  Appeals  of  New  York :  Barto  v.  Himrod.  8  N.  Y.  483,  59 
Am.  Dec.  506;  Sill  v.  Village  of  Cormng.  15  N.  Y.  297;  People  v. 
Draper,  15  N.  Y.  532.  In  this  last  ease  the  court,  after  observing 
that  plenary  power  in  the  Legislature,  for  all  the  purposes  of  civil 
government,  is  the  rule,  and  a  prohibition  to  exercise  a  particular 
power  an  exception,  and  that  the  Constitution  contains  but  few 
positive  restraints  upon  the  legislative  powers,  say:  ^But  the  affirm- 
ative prescriptions,  and  the  general  arrangement  of  the  Constitu- 
tion, are  far  more  fruitful  of  restraints  upon  tlie  Legislature. 
Every  positive  direction  contains  an  implication  against  anything 
contrary  to  it,  or  which  would  frustrate  or  disappoint  the  purpose 
of  that  provision.     The  form  of  the  government,  the  grant  of 
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legislative  powers  itself,  the  organization  of  executive  authority, 
the  erection  of  the  principal  courts  of  justice,  create  impb'ed  lim- 
itations upon  lawmaking  authority,  as  strong  as  though  a  nega- 
tion was  expressed  in  each  instance.'  This  rule  of  construction 
extends  to  every  part  of  the  instrument,  and,  if  a  violation  of  it 
is  allowed  in  the  case  of  the  auditor,  it  is  difficult  to  see  why  it 
should  not  be  in  the  case  of  any  other  oflScer  or  department.  Thu?, 
the  Tjegislature  might  with  equal  propriety  create  new 
courts  of  justice,  usurping  and  exercising  the  same  power 
and  jurisdiction  as  those  established  by  the  people,  and  a  new  ex- 
ecutive, to  correct  the  mistakes  and  control  the  action  of  the  one 
chosen  by  them.  It  seems  to  us  clear  that  the  Legislature  could 
do  neither,  and  that  so  much  of  the  act  under  consideration  as 
attempts  to  transfer  to  the  so-called  comptroller  the  functions  of 
auditor,  and  to  clothe  him  with  authority  to  control  or  reverse  tne 
acts  of  that  officer,  is  unconstitutional  and  void." 

This  case  is  cited  approvingly  by  the  Supreme  Court  of  Wis- 
consin and  other  courts  in  a  large  number  of  cases  which  follow 
ii.  Among  them  may  be  tioted  the  case  of  Sraie  ex  rel.  Kennedy 
V,  Brunst,  supra.  Section  4  of  article  6  of  the  Constitution  of 
Wisconsin  provides  for  the  office  of  sheriff.  !N"owhere  within  it 
does  it  define  the  powers,  rights,  or  duties  which  shall  attach  to 
such  office.  Thereafter  an  act  of  the  Legislature  provided  for  a 
house  of  correction  for  the  county  of  Milwaukee  and  constitute 
thereof  the  jail  of  the  county^  and  made  the  inspector  of  this 
house  of  correction  ex  officio  the  jailer  of  the  county,  giving  to 
him  the  exclusive  charge  and  custody  of  the  jail  and  of  the  pris- 
oners in  the  same.  A  contest  ensued  between  this  inspector  and 
the  sheriff;  the  latter  contending  that  the  legislature  lacked  the 
power  to  strip  from  him  as  sheriff  his  rights  as  jailer  urging 
that,  when  the  Constitution  provided  for  a  sheriff,  it  contemplated 
the  character  of  office  with  the  duties  that  existed  at  the  time  of 
the  adoption  of  the  Constitution,  and  of  this  the  Supreme  Court, 
in  the  syllabus,  said: 

"Under  our  state  Constitution  (which  provides  for  the  elec- 
tion of  sheriffs  by  the  electors  of  the  county)  the  Ijegislature  can- 
not transfer  to  other  officers,  elected  by  the  board  of  supervisors, 
important  powers  and  functions  which  from  time  immemorial 
have  belonged  to  the  office  of  sheriff.*' 
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In  the  cooaidei^tion  thereof,  Justice  Cole,  who  prepared  tlie 
opinion  for  the  court,  said: 

"Now,  it  is  quite  true  that  the  Constitution  nowhere  defines 
what  powers,  rights,  and  duties  shall  attach  or  belong  to  the  of- 
fice of  sheriff;  but  there  can  be  no  doubt  that  the  framers  of 
the  Constitution  had  reference  to  the  office  with  those  generally 
recognized  legal  duties  and  functions  belonging  to  it  in  this  coun- 
trjy  and  in  the  territory,  when  the  Constitution  was  adopted. 
Among  those  duties,  one  of  the  most  characteristic  and  well  ac- 
knowledged was  the  custody  of  the  common  jail  and  of  the  pris- 
oners therein.  This  is  apparent  from  the  statutes  and  authorities 
cited  by  the  counsel  for  the  respondent,  and  it  seems  to  us  un- 
reasonable to  hold,  under  a  Constitution  which  carefully  provides 
for  the  election  of  sheriffs,  fixes  the  term  of  office,  etc.,  that  the 
Legislature  may  detach  from  the  office  its  duties  and  functions, 
and  transfer  those  duties  to  another  oflBcer.  In  this  case  it  is  said 
that  the  Legislature  has  attempted  to  take  the  largest  share  of  the 
duties  of  sheriff,  in  point  of  responsibility  and  emolument,  and 
to  commit  it  to  an  oflScer  selected  by  the  county  board  of  super- 
visors. If  the  Legislature  can  do  this,  why  may  it  not  deprive  the 
sheriff  of  all  the  duties  and  powers  appertaining  to  his  office, 
and  transfer  them  to  some  oflBcer  not  chosen  by  the  electors?  It 
would  certainly  be  a  very  idle  provision  of  the  Constitution  to  se- 
cure the  electors  the  right  to  choose  their  sheriffs,  and  at  the  same 
time  leave  to  the  I^egislature  the  power  to  detach  from  the  ofl&ce 
of  sheriff  all  the  duties  and  functions  by  law  belonging  to  that 
oflSce  when  the  Constitution  was  adopted,  ana  commit  those  duties 
to  some  oflficer  not  elected  by  the  people;  for  this  would  be  to  se- 
cure to  the  electors  the  right  to  choose  a  sheriff  in  name  merely, 
while  all  the  duties  and  substance  of  the  office  might  be  exercised 
by  and  belong  to  an  officer  appointed  by  some  other  authority. 
We  therefore  conclude  that  it  was  not  competent  for  the  Ijegis- 
lature  to  take  from  the  constitutional  office  of  slieriff  a  part  of  the 
office  itself,  and  transfer  it  to  an  oflScer  appointed  in  a  different 
manner,  and  holding  the  pflRce  by  a  different  tenure  from  that 
which  was  provided  for  in  the  Constitution." 

The  foregoing  quotations  are  suflRcient  in  our  judgment  to 
show  the  force  given  provisions  of  this  character  where  they  have 
been  brought  into  question.  The  other  authorities  we  have  cited 
likewise  support  and  shed  additional  light  on  the  subject.  The 
underlying  reason  therefore  is  forcibly  set  forth  in  -the  case    of 
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People  ex  rel,  Bolton  et  cU,  v.  Albertson,  supra,  wherein  the  Court 
of  Appeals  of  New  York,  in  its  consideration,  said: 

"A  written  Constitution  must  be  interpreted  and  effect  giTen 
to  it  as  the  paramount  law  of  the  land,  equally  obligatory  upon  the 
Legislature  as  upon  other  departments  of  government  and  indi- 
vidual citizens,  according  to  its  spirit  and  tlie  intent  of  its  framers, 
as  indicated  by  its  terms.  An  act  violating  the  true  intent  and  mean- 
ing of  the  instrument,  although  not  within  the  letter,  is  as  much 
within  the  purview  and  effect  of  a  prohibition  as  if  within  the 
strict  letter;  and  an  act  in  evasion  of  the  terms  of  the  Constitu- 
tion, as  properly  interpreted  and  understood,  and  frustrating  its 
general  and  clearly  expressed  or  necessarily  implied  purpose,  is 
as  clearly  void  as  if  in  express  terms  forbidden.  A  thing  within 
the  intent  of  a  Constitution  or  statutory  enactment  is  for  all  pur- 
poses, to  be  regarded  as  within  the  words  and  terms  of  the  law. 
A  written  Constitution  would  be  of  little  avail  as  a  practical  and 
useful  restraint  upon  the  different  departments  of  government,  if 
a  literal  reading  only  was  to  be  given  it,  to  the  exclusion  of  all 
necessary  implication,  and  the  clear  intent  ignored,  and  sHght 
evasions  or  acts,  palpably  in  evasion  of  its  spirit,  should  be  sus- 
tained as  not  repugnant  to  it.  The  restraints  of  the  Constitu- 
tion upon  the  several  departments,  among  which  the  various  powers 
of  government  are  distributed,  cannot  be  lessened  or  diminished 
by  inference  and  implication ;  and  usurpations  of  power,  or  the  ex- 
ercise of  power  in  disregard  of  the  express  provision  or  plain 
intent  of  the  instrument,  as  necessarily  implied  from  all  its  terms, 
cannot  be  sustained  under  the  pretense  of  a  liberal  or  enlightened 
interpretation,  or  in  deference  to  the  judgment  of  the  Legisla- 
ture, or  some  supposed  necessity,  the  result  of  a  changed  cundi- 
tion  of  affairs.  1  Kent's  Com.  162 ;  Bario  v,  Himrod,  8  N.  Y. 
483,  59  Am.  Dec.  506;  Taylor  v.  Porter,  4  Hill,  144,  40  Am. 
Dec.  274;  Warner  v.  People,  2  Denio,  272,  43  Am.  Dec.  740; 
People  V.  N.  Y.  C.  R.  R.  Co,,  24  N.  Y.  485 ;  Schenectady  Observa- 
iory  V.  Allen,  42  N.  Y.  404." 

Counsel  for  both  parties  rely  upon  the  definitions  given  the 
word  "regent''  by  both  literary  and  law  dictionaries  to  sustain  their 
several  contentions  herein;  one  insisting  that  the  word  should 
receive  at  our  hands  its  ordinary  signification  which  it  is  con- 
tended would  exclude  the  power  which  the  board  of  agriculture 
has  sought  to  exercise,  and  the  other  contending,  even  though  it 
be  given   its   ordinary  meaning,  tlie  board  would   yet  have  tlie 
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power  claimed  for  it.  We  do  not  find  it  necessary  to  pass  on 
this  question,  however,  for  to  our  minds  our  statute  and  the  lau- 
^age  of  the  Constitution  settles  the  issue  if  there  be  one.  In 
section  42  of  chapter  2,  Mr.  Murfee,  in  his  work  on  Sheriffs,  as 
quoted  in  the  DahnJce  Case,  supra,  says  the  name  and  office  of 
sheriff  implies  the  possession  by  that  functionary  of  all  the  pow- 
ers and  the  obligation  to  perform  all  the  duties  of  a  common-law 
sheriff,  except  so  far  as  those  powers  and  duties  may  have  been 
modified  by  the  state  Constitution  or  constitutional  statutes.  Now, 
in  the  case  at  bar,  if  the  Constitution  in  the  first  instance  had 
provided  for  an  agricultural  and  mechanical  college,  or  had  pro- 
vided that  the  Legislature  should  establish  such  a  college,  and 
then  that  the  board  of  agriculture  should  be  the  board  of  regents 
of  such  college  without  in  any  other  way  delimiting  or  defining 
its  duties,  we  are  inclined  to  think  that  they  would  have  been  just 
such  as  were  legally  inherent  in  such  a  board  at  common  law  or 
as  generally  understood  by  the  people  on  the  adoption  of  the  con- 
stitution, just  as  duties  of  a  sheriff,  when  his  oflBce  was  provided 
for  by  the  Constitution,  were  such  as  appertained  to  it  at  common 
law  with  the  exception  as  we  have  noted  where  the  same  were  modi- 
fied by  the  Constitution  or  constitutional  statutes.  In  this  case 
the  specific  duties  of  the  board  of  regents  were  in  no  wise  set  out 
or  enumerated  by  the  Constitution;  but  they  were  defined  by  the 
statutes  of  the  territory,  which  are  and  were  constitutional,  and 
which  in  our  judgment  were  the  duties  referred  to  by  the  con- 
vention and  the  people  when  they  provided  that  the  board  of  agri- 
culture should  be  such  board  of  regents,  and  made  mention  of  tht- 
"other^^  duties  which  we  have  noticeu. 

We  have  had  our  attention  called  to  the  case  of  State  ex  rel, 
Haskell  V.  Huston,  Judge,  et  aL  21  Okla.  782,  97  Pac.  982;  but 
this  case  to  our  minds  is  not  in  conflict,  but  in  harmony,  with  the 
reasoning  and  conclusion  reached  in  the  case  at  bar.  In  that 
case  there  was  involved  the  question  of  the  authority  and  power  of 
the  Attorney  General  to  file  and  prosecute  a  case  in  the  name  of 
the  state  in  a  district  court  without  a  request  from  the  Governor 
or  legislature.     Section  1  of  article  6  of  the  Constitution  (page 
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188,  Snyder^s  Const.)  provides  that  "the  executive  authority  of 
the  state  shall  be  vested  in  an  *  *  *  Attorney  General  ♦  *  ♦ 
who  shall  perform  such  duties  as  may  be  designated  in  this  Con- 
stitution or  prescribed  by  law."  The  Constitution  did  not  under- 
take to  designate  his  duties  in  this  regard;  but  they  were  pre- 
scribed by  law,  and  we  held  in  that  case,  in  consonance  with  our 
holding  in  the  one  at  bar:  That  the  Attorney  General  of  the 
state  had  just  such  powers  and  authority  to  appear  in  a  district 
court  as  he  had  under  the  statutes  of  the  territory,  which  provider, 
as  set  set  forth  in  the  opinion,  that  the  Attorney  General  should, 
''when  requested  by  the  Governor  or  either  branch  of  the  L^ia- 
lature,  appear  and  prosecute,  or  defend  any  action  or  proceedings, 
civil  or  criminal,  in  which  the  state  should  be  interested  or  a 
party,^'  and  that  "it  was  not  the  intention  of  the  lawmakers  that 
the  Attorney  General  should  have  control  of  litigation  in  which 
the  state  was  interested  or  a  party,  either  civil  or  criminal,  in  the 
district  courts  of  the  state,  except  when  requested  by  the  Governor 
or  either  branch  of  the  Legislature." 

The  judgment  of  the  lower  court  is,  accordingly,  affirmed. 

All  the  Justices  concur. 


City  of  Akdmobe  et  ai.  v.  State  ea;  reL  Best. 

No.  950.     Opinion  Filed  November  2,  1909. 

(104   Pac.   913.) 

QUESTION  NOT  DETERMINED.  Whether  secUon  18  of  the  act 
of  the  Lesrislature  entitled  "An  act  providing  for  carrying  into  ef- 
fect the  initiative  and  referendum  powers  reserved  by  the  peo- 
ple in  articles  5  and  18  of  the  Constitution  of  the  state  of  Okla- 
homa, regulating  elections  thereunder,  and  to  punish  violations 
of  this  act"  (iSess.  Laws,  1907-1908,  p.  440,  c.  44),  Axing  the  time 
resolutions  and  ordinances  of  a  munioipal  Legislature  shaU  be- 
come effective,  applies  to  an  ordinance  providing  for  an  election 
to  determine  whether  certain  public  utility  bonds  shall  be  issued 
is  not  determined,  and  is  specifically  reserved  for  the  future 
consideration  of  the  court. 
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2.  MUNICIPAL  CORPORATIONS— Bond  Election— Publioation  of 
Notice— Harmlott  Irregularities.  In  orderinsr  an  election  in  a 
city  of  the  first  class,  on  a  question  of  whether  certain  public 
utility  bonds  shall  be  issued,  10  days'  notice  of  such  election, 
by  publication  of  the  mayor's  proclamation  callinsr  the  election 
in  a  newspaper  of  general  circulation  in  such  city  at  least  10 
days  prior  to  the  date  of  the  election,  is  required  (section  1,  art. 
4.  of  an  act  entitled  "An  act  re^rulatin;?  elections  in  cities  and 
towns  •  •  •"  [Sess.  Laws  1909,  p.  268,  c.  16]);  but,  if  the 
notice  be  published  for  a  less  time  than  10  days  prior  to  the  elec 
tlon,  a  court  of  equity  will  not,  for  this  reason  alone,  declsure  the 
election  void,  where  it  is  not  shown  or  alleged  that  any  one  failed 
to  vote  because  of  the  failure  to  publish  the  proclamation  for 
the  full  statutory  period,  and  where  It  Is  conceded  that  the 
general  voting  public  had  notice  of  the  election  and  participated 
therein. 

3.  MUNICIPAL  CORPORATIONS— Bond  Election- Time  of  Open- 
ing and  Closing  Poilt.  Under  section  1,  art.  4,  of  the  act  entitled 
"An  act  regrulating  elections  in  cities  and  towns  •  •  •"  (Sess. 
Laws  1909,  p.  268.  c.  16).  the  time  of  opening  the  polls  at  elec- 
tions in  cities  of  the  first  class,  for  the  determination  of  whether 
certain  public  utility  bonds  shall  be  Issued,  shall  be  set  forth 
in  the  mayor's  proclamation  calling  and  giving  notice  of  the  elec- 
tion, and  the  statute  fixing  the  times  of  opening  and  closing  the 
polls  at  general  elections  does  not  apply. 

4.  MUNICIPAL  CORPORATIONS—  Indebtedness- Constitutional 
Limitations.  Section  27,  art.  10,  of  the  Constitution  authorizes 
any  city  or  town,  by  a  majority  vote  of  the  qualified  property, 
taxpaylng  voters  of  such  city  or  town,  voting  at  an  election  held 
for  that  purpose,  to  become  indebted  in  a  larger  amount  than 
that  specified  In  section  26,  for  the  purpose  of  purchasing  or 
constructing  public  utilities,  or  for  repairing  the  same,  to  be 
owned  exclusively  by  the  city. 

5.  MUNICIPAL  CORPORATIONS— Indebtedness  — Constitutional 
Limitations— "Public  Utility."  A  public  park  Is  a  "public  utility" 
within  the  meaning  of  that  term  as  used  In  section  27,  art.  10, 
of  the  Constitution,  and  bonds  for  the  improvement  of  such  parks 
are  by  said  section  authorized  to  be  Issued  by  Incorporated  citlee 
and  towns  in  the  manner  therein  provided  for. 

(Syllabus  by  the  Court) 

Error  from   District  Court,  Carter  Count j/r  StiUcell  U,  Riissell, 

Judge, 

Mandamus  by  the  State,  on  relation  of  I.  R.  Best,  against  the 
City  of  Ardmore  and  others.  Judgment  for  relator,  and  respond- 
ents bring  error.     AfBnned. 
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The  proceeding  is  from  a  judgment  in  the  district  court  of 
Carter  county  awarding  a  peremptory  writ  of  mandamus,  order- 
ing and  directing  plaintiffs  in  error,  defendants  below,  to  isgue  cer- 
tain public  utility  bonds.     On  the  15th  day  of  February,  1900, 
the  city  council  of  Ardmore,  a  city  of  the  first  class,  passed  an 
ordinance  ordering  and  calling  a  special  election  to  be  held  in  that 
city  on  the  23d  day  of  March,  1909,  for  the  purpose  of  submitting 
to  the  qualified  taxpaying  voters  of  that  city  whether  bonds  for 
the  following  amounts  and   for  the  following  purposes  should  be 
issued :    $75,000  for  the  construction  and  improvements  of  water- 
works; $80,000  for  the  construction  of  sewers;  $10,000  for  the 
improvement  of  public  parks;  $35,000   for  the  improvement  of 
streets;  and  $20,000  for  the  improvement  of  the  fire  department. 
On  the  20th  day  of  February,  1909,  the  mayor  issued  his  procla- 
mation calling  the  election  to  be  held  on  the  date    fixed  by   the 
ordinance,  and  it  was  published  on  the  succeeding  day  in  a  news- 
paper of  general  circulation  in  the  city.    At  the  election  a  major- 
ity of  the  votes  cast  was  in  favor  of  all  the  propositions  submitted. 
After  the  returns  of  the  election  had  been  declared,  the  board  of 
commissioners  of  the  city  of  Ardmore,  which,  under  the  present 
charter  of  that  city,  constitutes  its  legislative  board,  passed  au 
ordinance  providing  and  directing  the  issuance  of  the  bonds,  and 
providing  for  the  levy  and  collection  annually  of  a  tax  of  suflBcient 
amount  to  pay  the  interest  on  said  bonds  and  to  create  a  sinking 
fund  to  pay  the  principal  thereof  at  maturity.    But  the  plaintiff? 
in  error,  James  A.  Cotner,  as  mayor,  and  6.  H.  Bruce,  as  citv 
clerk,  of  the  city  of  Ardmore,  refused  to  issue  the  bonds.    The 
propositions  of  law  which  this  proceeding  presents  may  best  be 
considered  by  stating  the  grounds  upon  which  plaintiffs  in  error 
refused  to  act  in  accordance  with  the  provisions  of  said  ordinance, 
which  are  as  follows:     First,  that  the  ordinance  authorizing  the 
calling  of  the  special  election  did  not  become  effective  until  3U 
days  after  the  passage  of  the  same,  and  that  by  reason  thereof 
the  mayor,  at  the  time  he  first  issued  and  published  the  procla- 
mation calling  the  election,  was  without  authority  to  do  so ;  second, 
that  the  polls  at  the  election  were  opened  at  8  o'clock,  instead  of 
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6  o*clock,  in  the  forenoon,  and  closed  at  6  o'clock  in  the  afternoon, 
instead  of  7  o'clock;  third,  that  to  issue  the  bonds  would  increase 
the  indebtedness  of  the  city  of  Ardmore  to  an  amount  in  excess 
of  the  limit  prescribed  by  the  Constitution;  fourth,  that  the  pur- 
poses for  which  the  bonds  were  voted  and  were  to  be  issued  were 
not  public  utilities,  and  that  the  bonds  are  therefore  unauthorized. 

J.  B.  Moore,  for  plaintiffs  in  error. — Citing :  Wilkinson  v.  Le- 
land,  2  Pet.  (TJ.  S.)  662;  Smith  v.  Stronger  (Cal.)  8  Pac.  852; 
Nat,  Bank  of  Commerce  v.  Town  of  Oranada,  54  Fed.  103;  Peo- 
ple V.  Seale,  52  Cal.  71 ;  State  ex  rel,  v,  Wollem,  37  Iowa,  131. 

W.  A,  Ledbetter  and  J,  B.  Perkins,  for  defendant  in  error, 
— Citing:  15  Cyc.  321,  322;  Board  of  Trustees  v.  Railway  Co,  (Ky.) 
30  S.  W.  1 ;  City  of  LaFayette  v.  State,  69  Ind.  228 ;  Black  on  In- 
terpretation of  Laws,  sec.  129;  Oilliland  v.  Schuyler,  9  Kan.  387; 
State  ex  rel,  v,  Millar,  21  Okla.  448;  State  ex  rel,  v,  Barnes,  22 
Okla.  191 ;  Barnes  v.  Hill,  23  Okla.  207. 

Hates,  J.  (after  stating  the  facts  as  above.)  By  section  1, 
art.  5,  of  the  Constitution  the  power  is  reserved  to  the  people 
of  the  state  to  propose  laws  and  to  enact  or  reject  the  same  at  the 
polls  independent  of  the  Legislature,  and  also  to  approve  or  re- 
ject at  the  polls  any  act  of  the  Legislature.  These  powers,  de- 
signated as  the  initiative  and  referendum,  are,  by  section  5  of  the 
same  article,  reserved  to  the  legal  voters  of  every  county  and  dis- 
trict of  the  state  as  to  all  local  legislation  or  action  in  the  ad- 
ministration of  county  or  district  government.  Section  4(a),  art. 
18,  reserves  these  same  powers  to  the  people  of  every  municij)al 
corporation.  This  latter  section  was  held,  in  Ex  parte  Wagner, 
21  Okla.  33,  95  Pac.  435,  not  to  be  self-executing.  The  First 
JiCgislature  passed  an  act  entitled  "An  act  to  provide  for  carry- 
ing into  effect  the  initiative  and  referendum  powers  reserved  by 
the  people  in  articles  5  and  18  of  the  Constitution  of  the  state  of 
Oklahoma,  to  regulate  elections  thereunder,  and  to  punish  \do- 
lations  of  this  act."  Sess.  Laws,  1907-1908,  p.  440,  c.  44.  This 
act  undertakes  to  provide  a  procedure  by  which  the  people  of  the 
state  and  of  municipal  corporations  may  avail  themselves  of  the 
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right  to  exercise  the  powers  of  the  initiative  and  referendum.  Sec- 
tion 18  of  this  act,  after  providing  the  manner  of  verifying  refer- 
endum petitions  against  any  orders  or  resolutions  of  any  muni- 
cipal legislative  body,  and  providing  the  time  in  which  the  same 
shall  be  filed,  contains  the  following  provision: 

^'No  ordinance  or  resolution  of  a  municipal  Legislature  shall 
become  operative  until  thirty  days  after  its  passage,  and  approval 
by  the  executive  officer,  unless  the  same  shall *be  passed  over  his 
veto  and  in  that  case  it  shall  not  take  ettect  and  become  operative 
until  thirty  days  after  such  final  passage  except  such  measures 
necessary  for  the  immediate  preservation  of  peace,  health,  or 
safety;  and  no  such  emergency  measure  shall  become  immediately 
operative,  unless  it  shall  state,  in  a  separate  section,  the  reasons 
why  it  is  necessary  that  it  shall  become  immediately  operative,  and 
the  question  of  emergency  shall  be  ruled  upon  separately  and  be 
approved  by  the  affirmative  vote  of  three-fourths  of  all  the  mem- 
bers elected  to  the  city  council  taken  by  ayes  and  noes,  and  the 
whole  measure  be  approved  by  the  executive  officer.^' 

The  ordinance  involved  in  this  case  does  not  contain  the 
emergency  clause,  and  plaintiff  in  error  insists  that  it  did  not, 
under  the  provisions  of  said  section  18  quoted  above,  became  effec- 
tive until  30  days  after  its  passage.  Defendants  in  error,  on  the 
other  hand,  contend  that  the  referendum  cannot  be  invoked  against 
ordinances  of  the  character  of  this  ordinance,  and  that  this  ordi- 
nance for  that  reason  was  unaffected  by  said  section,  and  became 
effective  immediately  upon  its  passage  and  approval.  Under  the 
view  we  take  of  the  law  applicable  to  the  facts  as  they  exist  in  this 
case  it  is  unnecessary  for  us  to  decide  whether  the  language  of 
said  section  18  quoted  above  applies  to  ordinances  of  the  character 
involved  in  this  case;  for,  if  we  assume,  without  deciding  that  it 
does  apply  to  this  ordinance,  still  we  think  that  the  election  in  this 
case  was  a  valid  election.  Because  of  the- importance  of  a  cor- 
rect decision  of  this  question  to  the  different  municipalities  of 
the  state,  and  to  those  who  have  already  purchased  their  securi- 
ties, we  reserve  a  final  determination  of  this  question  until  a  de- 
cision of  the  same  is  necessary  to  a  determination  of  the  case  pre- 
sented. 

The  proclamation  of  the  mayor  of  Ardmore  calling  the  elec- 
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tion  to  vote  ^ipon  the  issuance  of  bonds  was  first  published  on 
February  21,  1909.  Assuming,  without  deciding,  that  this  first 
publication  was  premature  and  unauthorized  because  the  ordinance 
in  question  had  not  then  become  effective,  still  we  think  that 
sufficient  publication  was  made  after  the  expiration  of  30  days 
after  the  passage  of  the  ordinance  as  to  render  the  election  valid. 
The  statute  in  force  at  the  time  of  the  adoption  of  the  ordinance 
(section  354,  Wilson's  Rev.  &  Ann.  St.  19Q3),  as  well  as  the  stat- 
ute in  force  at  the  expiration  of  30  days  after  the  passage  of  the 
ordinance  (section  1,  art.  4,  c.  16,  p.  268,  Sess.  Laws,  1909),  re- 
quired the  mayor  of  any  city  of  the  first  class  to  give  notice  of 
such  election,  for  the  purpose  of  submitting  the  question  of  the 
issuance  of  bonds  to  the  voters  of  any  city  by  publication  of  his 
proclamation,  for  at  least  10  days  prior  to  the  date  of  such  elec- 
tion. The  mayor  of  Ardmore  published  his  proclamation  every 
day  after  the  expiration  of  30  days  from  the  passage  of  the  ordi- 
nance until  the  date  of  the  election.  If  the  ordinance  did  not  be- 
come effective  until  30  days  after  its  passage,  it  became  effective 
on 'the  16th  day  of  March,  and  the  election  was  held  on  the  23d 
(lay  of  March.  It  was  therefore  impossible  for  the  mayor  to  give 
the  full  statutory  period  of  notice  of  10  days  \yithin  such  period, 
but  he  did  publish  his  proclamation  each  day  during  that  period. 
It  is  conceded  that  the  legal  voters  of  the  city  had  notice  of  the 
election  and  participated  therein.  It  is  not  contended  that  the 
failure  to  give  notice  of  the  election  for  the  full  period  of  10 
days  required  by  the  statute  resulted  in  a  sufficient  number  of 
voters  failing  to  vote  to  change  the  result  of  the  election,  or  that 
any  voters  whatever  failed  to  vote  because  of  lack  of  knowledge  or 
notice  of  the  election. 

This  court,  in  the  case  of  Tovm  of  Orove  v.  C.  N,  Haskell  et  ah, 
ante,  p.  707,  104  Pac.  56,  wherein  a  question  very  similar  to  the 
one  now  under  consideration  was  involved,  said: 

"Counsel  for  plaintiffs  in  their  petition  in  no  manner  aver 
v>r  charge  that  any  voter  failed  to  attend  and  vote  at  the  election 
held  by  reason  of  want  of  notice  or  knowledge,  or  that  the  failure 
to  post  the  notices  in  exact  conformity  with  the  requirements  of 
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the  proclamation  had  any  effect  whatever  upon  the  result  of  the 
election.  In  the  absence  of  such  a  showing  and  averment  it  is  our 
judgment  the  correct  rule  in  such  cases  is  that,  although  the  no- 
tices may  be  posted  for  a  time  less  than  that  specified,  the  court  will 
not,  for  this  reason  alone,  declare  the  election  void,  at  the  suit 
of  a  party  who  participated  therein,  where  it  is  not  also  shown  that 
the  electors  of  the  county  did  not  participate  therein  by  reason 
of  lack  of  notice  or  knowledge,  and  that  a  different  result  would 
have  obtained  if  the  full  statutory  notice  had  been  given.^^ 

Ellis  V.  Karl,  et  al..  7  Neb.  381,  is  a  case  in  point.  'The  stat- 
ute under  consideration  in  that  case  was  one  providing  for  an 
election  to  determine  the  relocation  of  a  county  seat.  The  statute 
required  30^  days'  notice  of  such  election.  The  board  of  county 
commissioners  received  the  petitions  for  such  election  upon  the 
20th  day  of  August,  1877,  and  immediately  entered  their  order  for 
the  election  to  be  held  on  the  4th  day  of  September,  1877.  The 
election  was  held  on  said  date  without  the  full  30  days'  notice 
required  by  the  statute  having  been  given,  and  under  the  order  of 
the  commissioners  fixing  the  date  of  the  election  it  was  impossible 
to  give  such  notice.  The  court  held  that  the  election  was  hot 
invalid  for  want  of  such  notice,  where  it  was  not  shown  that  any 
one  failed  to  take  part  in  the  election  on  account  of  the  failure 
to  publish  the  notice  for  full  30  days  as  required  by  the  statute. 

A  similar  rule  was  laid  down  by  the  Supreme  Court  of  Iowa, 
in  Dishon  v.  Smith,  10  Iowa,  212,  in  the  following  language: 

"Upon  considerations  like  these  the  courts  have  held  that  the 
voice  of  the  people  is  not  to  be  rejected  for  a  defect,  or  even  a  want 
of  notice,  if  they  have,  in  truth  been  called  updh  and  have  spoken. 
In  the  present  case,  whether  there  were  notices  or  not,  there  wa« 
an  election,  and  the  people  of  the  county  voted,  and  it  is  not  alleged 
that  any  portion  of  them  failed  in  knowledge  of  the  pendency 
of  the  question,  or  to  exercise  their  franchise.'' 

See,  also.  Wheat  r.  Smith,  50  Ark.  267,  7  S.  W.  161 ;  State  r. 
Doheriy,  16  Wash.  383,  47  Pac.  958,  58  Am.  St.  Rep.  39. 

Mr.  McCrary  on  Elections,  par.  179  (4th  Ed.),  says: 

"It  is  doubtless  perfectly  true  that  where  the  election  has  been 
held  at  the  proper  time  and  the  proper  place,  and  the  electors  have 
had  notice  and  participated  in  it,  the  want  of  such  notice  as  the 
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law  provides  will  not  render  it  void.  But  if  it  appears  that  due 
notice  has  not  been  given,  and  that  a  portion  of  the  electors  have 
been  thereby  deprived  of  their  right  to  vote,  and  particularly  if 
the  number  thus  deprived  is  sufficient  to  have  changed  the  result  if 
they  had  voted  on  one  side  or  the  other,  in  such  a  case  the  elec- 
tion is  clearly  void.'' 

The  failure  to  publish  the  notice  for  the  length  of  time  re- 
quired by  the  statute  not  having  resulted  in  prejudice  to  the  vot- 
ers, and  the  general  voting  public  having  had  knowledge  and  no- 
tice of  the  election,  and  having  participated  therein,  failure  to 
give  notice  thereof  for  the  full  number  of  days  provided  by  the 
statute  does  not  invalidate  the  election. 

The  polls  were  not  opened  until  8  o'clock  in  the  forenoon. 
The  general  election  statute  requires  that  the  polls,  at  any  elec- 
tion in  cities  of  the  first  class  for  the  election  of  state  and  county 
officers,  shall  be  opened  at  6  o'clock  in  the  forenoon,  and  kept 
open  until  7  o'clock  in  the  afternoon  (section  1,  art.  6,  c.  31,  p. 
343,  Sess.  Laws  1907-1908),  and  at  elections  in  cities  of  the 
first  class  of  municipal  officers  the  polls  must  open  at  8  o'clock  in 
the  forenoon  and  close  at  7  o'clock  in  the  afternoon  (section  2,  art. 
1,  c.  16,  p.  264,  Sess.  Laws  1909).  But  section  1,  art.  4,  of  the 
act  of  the  Legislature  approved  March  13,  1909  (Sess.  Laws 
1909,  p.  268,  c.  16),  provides  that  the  mayor  of  a  ciiy  of  the 
first  class,  in  calling  elections  to  determine  whether  bonds  shall  be 
issued,  shall  set  forth  in  the  proclamation  published  by  him  the 
time  of  opening  and  closing  the  polls,  the  number  and  location  of 
the  polling  places,  the  names  of  the  officers  who  shall  conduct  ttie 
election,  and  said  section  specifies  what  election  officers  shall  be 
appointed.  This  section  of  the  statute  which  was  in  force  at  the 
time  the  election  in  the  case  at  bar  was  held  contemplates  that  the 
mayor  shall,  in  the  proclamation  published  by  him,  give  notice  of 
the  election  and  fix  the  time  of  opening  ana  closing  the  polls,  and 
the  number  and  location  of  the  polling  places.  The  proclamation 
published  by  the  mayor  after  the  ordinance  became  effective  fixed 
the  hour  of  opening  the  polls  at  8  o'clock  in  the  forenoon  and  the 
hour  of  closing  them  at  6  o'clock  in  the  afternoon.  The  polls 
were  opened  and  closed  at  those  hours. 
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Section  26,  art.  10,  of  the  Constitution  prohibits  any  connty. 
city,  town,  township,  or  school  district  of  the  state  from  becom- 
ing indebted  in  any  manner  for  any  purpose  to  any  amount  ex- 
ceeding in  any  year  the  income  and  revenue  provided  for  such 
year,  without  the  assent  of  three-fifths  of  the  voters  that  vote  at 
an  election  held  for  that  purpose,  and  in  cases  requiring  such  as- 
rjent  such  subdivisions  of  the  state  are  prohibited  from  incurring 
such  indebtedness  to  an  amount,  including  existing  indebtedness, 
in  the  aggregate  exceeding  5  per  cent,  of  the  valuation  of  the  tax- 
able property  of  such  subdivision  to  be  ascertained  from  the  last 
assessment  for  state  and  county  purposes  previous  to  the  incurring 
of  such  indebtedness.  The  value  of  all  taxable  property  in  the 
city  of  Ardmore,  as  shown  by  the  last  annual  assessment  for  state 
and  county  purposes  previous  to  the  election,  was  $6,282,957,  and 
the  floating  indebtedness  of  the  city  is  $331,000.  To  issne  the 
bonds  in  question  would  increase  the  indebtedness  of  the  city  so 
as  to  make  it  exceed  5  per  cent,  of  the  value  of  the  taxable  prop- 
erty. But  section  27  of  the  same  article  of  the  Constitution  pro- 
vides that  any  incorporated  city  or  town  of  the  state  may,  by  assent 
of  a  majority  of  the  qualified  property  taxpaying  voters  of  such 
city  or  town,  voting  at  an  election  held  for  that  purpose  be  al- 
lowed to  become  indebted  in  a  larger  amount  than  that  specified  in 
section  26  for  the  purpose  of  purchasing  or  constructing  public 
utilities,  or  for  repairing  the  same,  to  be  owned  exclusively  by  the 
city.  This  section  forms  an  exception  to  tlie  general  prohibition 
contained  in  section  26,  and  such  of  the  bonds  involved  in  this  case 
as  are  for  the  construction  or  purchase  or  repair  of  public  utilities 
fall  within  the  provision  of  section  27,  and  are  valid,  although  by 
issuing  them  the  indebtedness  of  the  city  is  increased  to  an  amount 
in  excess  of  5  per  cent,  of  the  value  of  its  taxable  property.  Siafr* 
V.  Millar,  21  Okla.  448,  96  Pac.  747.  Fifteen  thousand  dollars 
of  the  bonds  under  consideration,  and  authorized  by  the  election 
to  be  issued,  are  to  provide  means  to  be  used  in  the  improvement 
of  public  parks  owned  exclusively  by  the  city  of  Ardmore.  Plain- 
tiffs in  error  contend  that  public  parks  are  not  public  utilities.  In 
Barnes  et  al  v.  Hill  23  Okla.  207.  99  Pac.  927,  it  is  held  that  a 
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public  park  is  a  public  utility  within  the  meaning  of  that  term  as 
used  in  section  27,  art.  10,  of  the  Constitution,  and  that  bonds  is- 
sued for  the  purpose  of  constructing  improvements  therein,  such 
as  walks  and  driveways,  are  authorized  by  this  section  of  the  Con- 
stitution. Under  the  doctrine  of  that  case  the  contention  of  plain- 
tiffs in  error  cannot  be  sustained. 

No  contention  is  made  by  counsel  for  plaintiffs  in  error  in 
his  brief  that  any  of  the  other  bonds  authorized  to  be  issued  are 
not  such  bonds  as  come  within  the  terms  of  said  section  27,  art. 
10,  of  the  Constitution.  There  being  no  objection  to  their  validity, 
we  take  it  that  their  validity  is  conceded,  and  a  discussion  thereof 
is  unnecessary. 

The  judgment  of  the*  trial  court  is  affirmed. 

All  the  Justices  concur. 
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Rampendahl  v.  Crump. 

No.  271.     Opinion  Filed  November  9,   1909. 
(105   Pac.   201.) 

1.  ELECTIONS^Ballots— Deposit— Mandatory  Statutes.  That  part 
of  section  4  of  chapter  17,  p.  283,  of  the  Session  Laws  of  Okla- 
homa Territory  of  1906.  which  provides  that  on  leaving^  the  booth 
the  voter  shall  "deliver  the  ballots  to  the  inspector  or  judge  tem- 
porarily acting  as  inspector,  and  such  inspector  shall  forthwith, 
in  the  presence  of  the  voter  and  members  of  the  election  board 
and  the  watchers,  deposit  same  in  the  respective  ballot  boxes," 
is  mandatory. 

2.  ELECTIONS — Contest — Gross  Irregularities— Rejection  of  Pre- 
cinct. When  it  appears  that  practically  not  only  every  manda- 
tory but  also  every  directory  provision  of  the  laws  governing  the 
holding  of  the  election,  except  that  relating  to  time  and  place 
have  been  flagrantly  and  willfully  violated  in  a  precinct,  and 
the  integrity  of  the  result  of  such  election  is  left  In  grave  doubt. 
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and  the  trial  court  thereby  rejects  the  ballots  cast  at  such  pre- 
cinct, his  action  will  not  be  disturbed  on  review  in  this  court. 

(Syllabus  by  the  Court.) 

Error  from  District  Courts  Muskogee  County;  D.  A.  Richardson, 

Judge. 

Election  contest  by  W.  F.  Rampendahl  against  W.  J.  Cmmp. 
Judgment  for  defendant,  and  plaintiff  brings  error.    Affirmed. 

A.  A,  Davidson  and  George  A,  Mnrphey,  for  plaintiff  in  error, 
— Citing:  GiUalnnd  v.  Schuijler,  9  Kan.  569;  SiacJrpole  r.  Hallahon 
(Mont.)  28  L.  K.  A.  506;  Jones  v.  State  (Ind.)  55  X.  E.  229;  Mc- 
Clelland V.  Brwin  (Okla.)  86  Pac.  283;  State  v.  Russell  (Neb.)  33 
Am.  St.  Rep.  625;  Fry  v.  Booth,  19  Ohio  St.  25;  Clelland  v.  For- 
ter  (111.)  24  Am.  Rep.  273;  DeBarry  v.  Nicholson  (X.  C.)  11 
Am.  St.  Rep.  767:  Williafns  v.  Soudy  (Wash.)  41  Pac.  169;  Hol- 
land V.  Davis,  39  Ark.  549;  People  v,  Avery  (Mich.)  61  X.  W.  5; 
Patton  V.  Watkins  (Ala.)  90  Am.  St.  Rep.  43;  State  v.  Sillom, 
24  Kan.  13;  Parvin  v.  Winherg  (Tnd.)  30  Am.  St.  Rep,  257: 
Bowers  v.  Smith  (N.  Y.)  33  Am.  St.  Rep.  491;  State  v.  Saddler 
(Nev.)  83  Am.  St.  Rep.  573;  Roberts  v,  Calvert  (N.  C.)  4  S.  E. 
127;  Tarbox  v,  Sugkrue.  36  Kan.  225;  15  Cyc.  370,  371 ;  William- 
son V,  Musick  (W.  Va.)  53  S.  E.  706;  Bingham  v.  Broaduell 
(Neb.)  103  N.  W.  323;  Chadwick  v.  Melvin,  Brightleys  Election 
Cases,  256;  Ransom  v.  Black,  54  N.  J.  L.  446;  Sanders  v.  Pren- 
tice, 28  Wis.  358 ;  Daly  v.  Petroff,  10  Phila.  389 ;  Hall  v.  Schonerke 
(Mo.)  31  S.  W.  97;  Clark  v.  Robinson,  88  111.  498;  Rmsell  v.  Mc- 
Dowell (Cal.)  23  Pac.  183;  O'Laughlin  v.  City  of  Kirkwood  (Mo.) 
81  S.  W.  on-,  Hundley  v.  Bowman  (Minn.)  84  X.  W.  1002;  Perry 
V.  Hackney  (N.  D.)  90  N.  W.  483;  Wenworthy  t\  Mast  (Cal)  74 
Pac.  841;  Gass  v.  State,  34  Ind.  425;  Abbott  v.  Hartley,  77  Pac. 
410. 

De  Roos  Bailey,  S.  M.  Rutherford,  J,  E.  Wyand,  and  Thomas 
H,  Owen,  for  defendant  in  error. — Citing:  Attorney  General  r. 
McQuade,  94  Mich.  439;  Attorney  General  v.  May.  99  Mich.  539; 
Blue  v.  Peter,  20  Pac.  442  (Kan) ;  London  v.  People,  26  Pac. 
135  (Col.)  ;  Tebe  v.  Smithy  49  Am.  St.  Rep.  68;  Major  v.  Booker, 
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99  Kan.  305;  Kirkpatrick  v.  Board  of  Canvassers,  44  S.  E.  465; 
People  V.  Bd.  of  County  Canvassers  (N.  Y.)  14  L.  R.  A.  624; 
Attorney  General  v.  Stilson,  108  Mich.  419;  Attorney  General  v. 
Kirby,  120  Mich.  592;  Rhodes  v  Driver,  64  S.  W.  272;  Mauck 
r.  Brown,  81  N.  W.  313;  Freeman  v,  Lazarus,  61  Ark.  253;  Pat- 
ton  V.  Coates,  41  Ark.  Ill;  Jones  v.  Glidewell,  53  Ark.  162; 
Mann's  Case,  2  Phila.  320;  6  A.  &  E.  Enc.  L.  353. 

Williams,  J.  This  case  gi-ows  out  of  the  election  held  on 
September  17,  1907,  for  the  purpose  of  ratifying  or  rejecting  the 
Constitution  for  the  proposed  state  of  Oklahoma,  and  the  election 
of  state,  county,  and  township  oflBcers.  The  plaintiff,  who  is  also 
the  plaintiff  in  error  in  this  court,  in  his  petition  filed  on  Decem- 
ber 31,  1907,  and  as  amended  March  3,  1908,  alleges:  That  botli 
plaintiff  and  defendant  were  candidates  for  the  oflSce  of  county  at- 
torney of  Muskogee  county;  that  their  names  appeared  upon  the 
oflScial  ballots;  that  said  county  was  divided  into  30  election  pre- 
cincts, an  election  being  held  in  each,  and  votes  were  received  by 
both  plaintiff  and  defendant  for  said  office  in  each  precinct;  that 
the  total  number  of  votes  cast  in  said  precincts  was  7,213,  plaintiff 
receiving  3,681  and  the  defendant  3,532;  that  the  plaintiff  was 
thereby  elected  to  said  office ;  and  that  the  majority  of  the  board  of 
county  commissioners  rejected  the  returns  from  certain  voting  pre- 
cincts, to  wit,  Yahola,  Taft,  and  Ft.  Gibson;  that  an  abstract  of 
said  votes  was  made  by  said  conmiissioners  and  filed  with  the 
county  clerk  of  Muskogee  county  in  the  remaining  27  precincts; 
that  said  county  commissioners  issued  to  the  defendant  election 
certificates;  and  that  he  intruded  into  said  office  and  withholds 
the  same  and  the  fees  thereof  from  the  plaintiff.  The  division  of 
said  county  into  30  precincts  and  the  holding  of  election  in  each 
excepting  Yahola,  Taft,  and  Ft.  Gibson  is  admitted  by  the  defend- 
ant. All  other  allegations  are  by  him  denied.  Tlie  defendant  fur- 
tJier  alleges  that  the  elections  in  tlie  precinctfe  of  Taft  and  Yahola 
were  invalid  and  illegal  because  of  certain  misconduct,  and  that  the 
votes  cast  therein  should  not  be  counted.  On  the  trial  it  was 
agreed  that  the  total  number  of  votes  receivea  oy  the  plaintiff  in 
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the  27  uncontroverted  precincts  was  3,016,  and  bv  the  defendant 
3,257,  and  the  issues  there  tried  involved  only  the  votes  east  for 
the  plaintiff  and  the  defendant  in  Ft.  Gibson,  Taft,  and  Yahola 
precincts,  and  the  validity  of  the  election  in  the  two  latter.  The 
trial  court  found :  That  the  plaintiff  received  331  votes  in  the  Ft 
Gibson  precinct,  and  the  defendant  211  votes,  and  such  votes 
should  be  counted;  also,  that  the  election  in  the  Yahola  precinct 
was  valid,  and  the  plaintiff  had  received  in  such  election  111  votes, 
and  the  defendant  30  votes;  that  at  the  election  in  the  Taft  pre- 
cinct the  plaintiff  received  195  votes,  and  the  defendant  5  votes; 
that  the  election  in  said  precinct  was  invalid;  that  such  votes 
should  not  be  counted ;  and  that  plaintiff  thus  received  at  said  elec- 
tion in  said  county  3,458  and  the  defendant  3,498  votes,  and 
awarded  the  office  to  said  defendant.  As  the  only  action  of  the 
trial  court  that  is  urged  by  the  plaintiff  in  error  in  this  court  ss 
being  erroneous  is  that  relating  to  Taft  precinct,  it  obviates  the 
necessity  of  adverting  to  the  ruling  of  the  rUsi  prius  court  as  to 
Yahola  or  Ft.  Gibson  precincts. 

The  following  questions  are  necessary  to  be  determined: 

(1)  As  to  whether  or  not  section  4  of  chapter  17,  p.  233. 
of  the  Session  Laws  of  Oklahoma  Territory  of  1905,  which  pro- 
vides that,  on  leaving  the  bootli,  the  voter  shall  "deliver  the  ballots 
to  the  inspector  or  judge  temporarily  acting  as  inspector,  and  such 
inspector  shall  forthwith,  in  the  presence  of  tl\e  voter  and  the 
members  of  the  election  board  and  of  the  watchers,  deposit  the  samf 
in  the  respective  ballot  boxes,"  is  mandatory. 

(2)  If  mandatory,  whether  or  not  the  flagrant  disregard  of 
said  mandatory  provision  in  connection  with  the  willful  disr^ard 
of  practically  every  other  provision  of  the  law  relating  to  the  hold- 
ing of  such  election,  except  that  as  to  time  and  place,  justified  the 
trial  judge  in  holding  the  election  of  said  precinct  invalid  and  re- 
jecting all  the  votes  thereof. 

Lee  Duncan  testified  on  behalf  of  the  defendant,  in  substance, 
as  follows :  That  he  was  inspector  of  the  election  which  was  held 
in  a  building  10  by  12  feet.  That  there  was  a  door  in  the  east  end 
of  the  building,  and  windows  on  the  north  and  south  side  of  the 
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building.  •  That  in  order  to  keep  the  voters  back  they  stretched 
ropes  on  each  side  of  the  door  forming  a  chute,  the  entrance  to 
which  was  50  feet  from  the  door.  That  ropes  were  also  stretched 
on  each  side  of  the  house.  That  there  were  two  booths  in  the 
house,  one  in  the  northeast  and  one  in  the  northwest  comer.  That 
one  of  the  panes  and  half  of  the  other  was  out  of  the  lower  sash, 
thus  leaving  the  window  open.  That  the  crowd  was  instructed  to 
remain  50  feet  from  the  building;  but  they  absolutely  refused  to 
do  so.  That  they  were  cursing  and  yelling  around  there,  and  in 
an  hour  or  so  after  the  polls  were  open  the  ropes  were  all  down. 
The  challengers  were  standing  at  the  door,  and  that  the  crowd 
finally  got  so  rough  that  one  of  the  challengers  would  not  stand 
outside,  and  that  an  officer  was  appointed  to  keep  them  out  of  the 
house;  the  officer^s  name  being  Tom  Williams.  That  the  voters 
crowded  right  around  the  door,  and  Williams  had  to  shove  them 
back  all  the  time.  That  at  times  the  crowd  was  standing  at  the 
north  window,  and  at  times  they  would  force  themselves  into  the 
house.  That  three  or  four  voters  would  be  inside  the  house,  while 
two  voters  were  in  the  booths.  That  the  voters  would  often  come 
out  of  the  booths  with  their  ballots  open.  That  when  they  were 
instructed  to  return  into  the  booths  and  fold  their  ballots  they 
would  sometimes  do  so,  and  at  other  times  would  not.  That  often 
the  voter  handed  his  ballot  to  Stout  Ham,  who  would  put  the  bal- 
lot in  the  box.  That  Stout  Ham,  who  was  the  pollbook  holder, 
received  about  two-thirds  of  the  ballots,  some  of  which  he  put  in  the 
box  himself,  and  some  of  which  were  handed  to  Duncan  by  Stout 
Ham.  That  all  through  the  day  the  voters  at' the  door  and  north 
window  would  say:  "Vote  her  straight,  stamp  under  the  eagle/* 
There  were  150  to  200  people  around  the  door  and  window.  A 
notary  public  from  Muskogee  stationed  himself  right  at  the  win- 
dow. That  he  had  him  removed  by  the  officers  two  or  three  times. 
That  he  stayed  at  the  window  two  or  three  hours  and  ran  in  the 
house  three  or  four  times.  One  time  he  said  he  had  orders  from 
Muskogee  to  hurry  up  the  election.  That  one  of  the  clerks  would 
frequently  go  into  the  booths  with  a  voter  who  wanted  instruc- 
tions and  would  stay  in  there  until  the  voter  made  out  his  ticket. 
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That  the  booths  were  about  three  feet  from  the  window.     Thtt, 
\chen  he  first  commenced  trying  to  get  the  judges  and  clerks  that 
mornings  a  committee  came  to  him  and  demanded  that  they  should 
use  them  for  judges  and  clerks,  stating  that :    "The  damned  Demo- 
crats ought  not  to  be  allowed  to  hold  an  election  when  they  were 
all  niggers,  and  they  would  have  to  commence  now  if  they  ever  got 
anything  in  the  future.'"     That  because  of  these  remarks  it  was 
impossible  for  him  lo  get  Democrats  to  serve  as  judges  and  clerks. 
They  claimed  they  were  afraid  there  would  be  trouble.    That  after 
the  crowd  got  so  rough  some  10  or  15  white  men  left  without  vot- 
ing.   This  was  after  the  polls  were  open,  however.    They  claimed 
they  were  afraid  to  stay,  said  they  would  not  serve  as  judges  and 
clerks,  and  that  they  were  afraid  to  try  ro  vote.    That  only  7  white 
men  voted  at  this  election.    That  during  the  day  one  of  the  chal- 
lengers came  inside  and  said  a  man  outside  had  threatened  to  cut 
him  in  two,  and  refused  to  stay  outside  any  more.    That  the  poll- 
book  holder  stayed  in  the  house  all  during  the  day,  as  well  as  both 
ouallengers,  after  some  one  had  threatened  to  cut  Lee  in  two.   ThA 
the  window  on  the  north  side  was  about  three  feet  wide.     That 
he  had  crawled  through  there  where  the  glass  was  out.     That  he 
thought  the  sash  was  down  all  day,  but  that  the  panes  were  out 
That  he  broke  the  panes  about  a  year  before  to  get  into  the  room. 
That    the  booths  where  the  voters  entered  were  about  three  feet 
wide.    That  when  the  voters  came  in  to  vote  they  were  not  alwa}'s 
orderly.    That  when  they  would  time  a  man  in  the  booth  and  ask 
him  to  come  out  he  would  say  he  knew  what  he  was  doing  and 
would  stay  as  long  as  he  pleased.    That  this  occurred  often,  some 
50  or  100  times.    That  one  man  stayed  in  the  booth  14  minutes, 
and  they  would  always  give  back  some  rough  answer.    That  he  had 
no  trouble  with  any  one  during  the  day,  but  thought  if  he  had 
gone  outside  he  would  have  had.    That  some  of  them  on  the  out- 
side threatened  him,  but  he  did  not  know  who  they  were.    That 
they  had  trouble  with  a  man  by  the  name  of  Carver,  who  refused  to 
leave  the  house  after  he  had  voted.     That  John  Morris  was  one 
man  who  swore  when  he  was  ordered  to  get  out  of  the  booth.    That 
he  said  he  would  get  out  when  he  got  God  damned  good  and  ready. 
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That  he  (Duncan)  did  not  think  there  were  8o  many  negroes  in 
that  precinct.  That  he  lived  there  three  years  and  only  knew  25 
or  30  of  those  who  were  at  the  election.  That  after  the  ropes  were 
torn  down  they  remained  down  all  day.  That  the  voters  would 
often  double  their  tickets  just  once,  and  sometimes  not  at  all,  and 
would  give,  them  to  Stout  Ham.  That  he  objected  to  the  ballots 
being  delivered  to  Stout  Ham,  making  the  objection  both  to  Stout 
Ham  and  the  voters.  That  Stout  Ham  was  willing  not  to  receive 
the  ballot,  but  that  the  voters  would  not  give  them  to  him  (Dun- 
can). That  he  told  Stout  Ham  it  was  not  lawful,  but  that  he  just 
went  ahead.  That  he  did  not  object  every  time,  for  the  reason  that 
a  man  will  get  tired  after  a  while  when  he  can  do  no  good  by  ob- 
jecting. That  he  was  present  all  the  time.  That  John  Morris 
and  Felix  Drew  were  intoxicated  that  day.  That  several  others 
were  drinking.  That  he  did  not  see  them  drink,  but  that  they 
were  drunk  and  staggering  around  there.  That  there  were  so 
many  of  them  he  did  not  know  how  many.  That  the  notary  pub- 
lic came  in  the  house  three  or  four  times.  That  the  last  time  he 
came  in  he  said  he  was  told  we  would  not  let  the  clerks  go  into 
the  booths  and  make  out  a  man's  ticket.  That  the  notary  was  told 
that  he  only  objected  to  the  clerk's  going  in  with  voters  who  could 
read  and  write,  that  the  voter  who  could  read  and  write  should 
take  his  instructions  and  go  in  and  vote,  and  that  it  was  not  law- 
ful for  the  clerk  to  make  out  his  ticket  for  him.  That  he  knew  a 
good  many  white  men  who  came  there  to  vote  and  went  away  with- 
out voting.  That  these  parties  stated  they  were  afraid  to  vote, 
but  would  vote  the  Democratic  ticket  if  they  were  to  vote.  That 
Daniels,  Parks,  and  Clerk  were  of  this  number.  That  he  does  not 
remember  the  other  names.  That  he  made  no  objection  to  the 
challengers'  staying  on  the  inside  after  they  were  threatened  on 
the  outside.  That  several  times  there  were  more  than  three  vot- 
ing in  the  room,  and  one  time  about  four  rushed  in  where  there 
were  two  in  each  booth  already.  That  it  was  not  a  peaceable  crowd. 
That  the  voters  were  threatening  to  turn  over  the  house  the  judges 
were  in,  and  every  little  while  some  one  would  give  an  Indian 
whoop.     That  the  reason  he  did  not  keep  the  ropes  up  after  they 
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were  torn  clown  was  because  he  was  afraid  to  go  outside.  That 
when  a  voter  did  not  understand  making  out  his  ticket,  and  would 
want  one  of  the  clerks  to  go  into  the  booth  and  make  it  out  for 
him,  he  would  object,  but  that  in  the  afternoon  one  of  the  clerks 
simply  got  to  going  in  with  every  one  who  wanted  instruction?. 
That  this  clerk  was  Flave  Glenn.  That  some  of  the  persons  hol- 
lowing "Vote  her  straight,  stamp  under  the  eagle,^'  were  standing 
with  their  faces  right  in  the  window,  and  some  right  at  the  door. 
That  while  this  was  going  on  voters  were  in  the  booths  voting,  and 
as  a  voter  would  go  into  the  booth  these  parties  would  hollow, 
'^"ote  her  straight,  stamp  under  the  eagle."  That  he  never  ob- 
jected to  clerks  making  out  tickets  for  those  who  could  not  read 
and  write,  but  only  those  who  could  read  and  write.  That  he 
objected  each  time  this  was  done.  That  he  could  not  tell  the  num- 
ber of  voters  who  were  assisted  in  voting  who  could  read  and 
write,  but  that  there  were  more  than  a  dozen  or  fifteen,  but  that 
he  could  not  tell  how  many,  but  that  it  was  done  often.  That  tbi? 
occurred  off  and  on  all  during  the  day,  and  that  toward  the  last  it 
was  a  continuous  thing. 

W.  N.  Lonewolf,  in  behalf  of  defendant,  testified,  in  sub- 
stance, as  follows :  That  he  was  at  Taft  on  the  day  of  the  election. 
That  he  is  a  Kiowa  Indian,  and  was  candidate  on  the  RepuWican 
ticket  for  township  clerk.  That  he  was  there  all  day.  That  ropes 
were  stretched  in  front  of  the  door  forming  a  chute,  the  entrance 
of  which  was  50  feet  from  the  door,  and  ropes  were  stretched  on 
each  side  of  the  house.  That  the  people  around  there  were  saying 
a  good  many  very  ugly  things;  were  swearing,  using  ugly  word?, 
and  whooping.  That  he  did  not  see  any  one  taking  a  drink,  but 
that  drinking  was  going  on.  That  there  was  a  cry,  *^ring  the 
Democrat  out."  That  these  disturbances  were  pretty  well  through- 
out the  day.  That  the  ropes  were  all  torn  down,  and  the  people 
crowded  right  around  the  door  and  the  north  window.  That  while 
at  the  door  and  window  he  heard  them  say:  "Vote  her  straight, 
stamp  under  the  eagle."  That  at  one  time  he  saw  as  many  as  20 
people  at  the  north  window.  That  quite  often  during  the  day  he 
saw  as  many  as  5  or  6  persons  in  the  room,  besides  the  election 
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officers.  That  he  saw  a  notary  public  from  Muskogee  in  the  bouse 
a  number  of  times.  That  after  a  Mr.  Carver  had  voted  he  declined 
to  leave  the  house,  and  that  he  (Lorrewolf)  pulled  him  out.  That 
Mr.  Duncan  told  him  (Lonewolf)  to  help  him  all  he  could  to 
keep  the  boys  outside.  That  he  put  the  ropes  up  in  the  morning 
before  they  began  to  vote.  That  they  stayed  up,  perhaps,  for  two 
hours.  That  he  tried  to  keep  the  ropes  up.  That  they  were  down 
and  up  all  day,  except  in  the  afternoon  he  let  them  alone,  and  they 
were  down  the  greater  part  of  the  time.  That  the  crowd  tore 
them  down  by  pushing  over  them.  That  the  crowd  was  lined  up 
at  the  polling  place  around  the  door,  and  the  voters  had  to  squeeze 
in  and  out  often.  That  the  voters  did  not  wait  to  be  called  to  go 
in  and  vote,  but  a  great  many  would  go  in  before  any  one  was 
called.  That  they  were  worse  in  the  evening.  That  he  voted  the 
last  hour.  That  he  did  nofc  stand  in  line.  That  he  was  standing 
in  the  door  helping  the  notary  make  a  list  of  those  who  did  not 
vote.  That  he  had  been  standing  there  quite  a  while  writing  such 
names ;  that  is,  the  names  of  those  who  did  not  get  to  vote.  That 
he  had  written  down  his  own  name,  and  the  challenger  said  one 
man  more  can  vote,  and  that  he  jumped  in  and  voted.  That  he 
knew  of  persons  who  had  trouble  in  getting  in  to  vote  and  went 
away  without  voting.  That  two  of  these  persons  were  Daniels  and 
Parks.  That  he  did  not  know  the  others.  That  the  notary  first 
stationed  himself  near  the  window,  and  that  he  moved  him  away 
to  about  20  or  30  feet  from  the  house.  That  he  put  the  people 
away  from  the  window  and  came  very  near  having  a  fight  on  ac- 
count of  it.  That  the  window  was  open.  That  T.  C.  Cunliff,  who 
was  a  candidate  for  township  treasurer,  refused  to  go  away,  and 
sat  down  right  under  the  window.  That  the  others  would  go  away 
generally  when  they  Avere  told,  but  would  come  right  back  ^gain. 
That  there  were  people,  who  were  drinking,  and  that  it  was  the 
toughest  crowd  he  was  ever  in.  That  they  used  the  ugliest  kinds 
of  words,  and  all  kinds  of  names.  That  he  Avas  constantly  driv- 
ing the  people  away  from  the  north  window  when  he  was  on  the 
side  of  the  house,  but  they  would  come  right  back. 
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Stout  Ham  testified  on  behalf  of  the  defendant,  in  substance, 
as  follows:  That  he  was  pollbook  holder  at  the  election  held  at 
Taft  on  September  17,  1907.  That  he  was  there  before  the  election 
opened,  and  stayed  there  until  the  polls  were  closed.  That  he  was 
in  the  house  where  they  were  voting  all  day.  That  it  was  about 
half  past  9  before  they  got  in  to  voting.  That  when  they  got 
straightened  out  they  had  the  rope  stretched  out  in  front  and 
started  to  voting.  That  the  principal  part  of  the  crowd  stood  in 
front  of  the  house,  some  of  them  right  at  the  door,  and  some  a 
little  farther  back,  and  some  around  the  north  window.  That  he 
heard  some  pretty  loud  talking.  That  he  heard  one  party  tell 
Johnson  Lee  if  he  would  come  out  of  doors  he  would  cut  his  guts 
out.  That  Johnson  Lee  was  one  of  the  oflScers  of  election.  That 
he  noticed  the  notary  public  in  the  house  twice  during  the  day, 
and  noticed  him  jupt  in  front  of  the  door  in  conversation  with 
other  people.  That  this  might  have  occurred  25  feet  from  the 
door,  maybe  not  so  far.  That  some  of  the  voters  brought  their 
tickets  from  the  booths  folded,  and  some  not  folded,  but  open. 
That  they  handed  a  good  many  of  the  ballots  to  him,  and  some  to 
Mr.  Duncan.  That  he  could  see  how  a  great  many  of  the  voters 
voted.  That  when  they  would  come  out  with  the  ballots  open,  and 
would  get  close  enough  so  he  could  see,  that  he  would  look  and  see 
which  way  they  had  voted.  That  sometimes  there  would  be  four 
or  five  voters  on  the  inside  of  the  room,  outside  of  the  election 
officers.  That  he  heard  some  men  talking  like  they  might  have 
been  drinking.  That  he  did  not  know  who  he  was  acting  as  poll- 
book  holder  for,  but  that  he  was  a  Republican  in  politics.  That 
he  heard  talk  from  the  outside  that  all  the  ofl&cers  were  Democrats, 
and  that  they  were  going  to  do  away  with  the  election.  That  the 
ropes  did  not  stay  up  all  day.  That  they  were  thrown  down  or 
walked  over.  That  its  seemed  to  him  like  the  north  window  was 
up.  The  there  were  some  people  who  hung  around  that  window 
a  good  deal.  That  the  officers  would  tell  them  to  go  away;  but 
they  would  come  back.  That  Bob  Robinson  came  in  and  voted 
and  handed  him  his  ticket,  saying  that  he  did  not  want  no  damned 
Democrat  to  put  his  hands  on  it.    That  he  handed  it-  to  Mr.  Dun- 
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can.  That  a  good  many  ballots  were  open  so  that  he  could  see 
them.  That  it  got  to  be  pretty  constant.  That  he  would  con- 
stantly hear  from  the  outside  the  words,  '^ote  her  straight."  That 
they  were  talking  to  the  ones  coming  in  to  vote.  That  this  talk- 
ing was  near  the  door. 

J.  P.  Davidson  testified  on  behalf  of  defendant,  in  substance, 
as  follows:  That  he  was  at  Taft  on  the  day  of  the 
election.  That  he  got  there  about  9  o^clock.  That  there 
were  about  95  men  around  there  and  several  in  the  house. 
That  they  kept  coming  and  gathering  up  in  front  of  the  door. 
That  several  looked  like  they  were  drinking.  That  they  were 
talking  and  swearing  about  the  stamps  not  being  there ;  said  it  was 
a  lot  of  Democrat  lies.  They  kept  carousing  around  there  ana 
making  the  threat  that  no  "God  damned  Democrat  could  vote 
there."  That  one  of  the  voters  came  to  him  and  said,  "I  heard 
you  was  a  Democrat."  That  he  asked  the  voter  what  business  it 
was  to  him,  stating  that  he  would  vote  for  whom  he  pleased.  That 
finally  they  got  down  quieter  and  wjas  telling  how  the  Democrats 
treated  them  in  the  states  and  that  finally  a  man  hollowed  they  had 
found  the  stamps  and  the  crowd  rushed  up  to  the  rope.  That  he 
saw  there  was  a  good  chance  for  a  row  and  stayed  away.  Thai 
they  commenced  voting,  and  finally  Johnson  Lee  said  it  was  dinner 
time,  and  they  would  go  to  dinner  and  come  back  again.  That 
they  called  him,  and  he  took  his  boy  and  went  in  and  voted.  That 
when  he  went  in  the  house  one  fellow  said,  "He  is  a  damned  Dem- 
ocrat." That  after  he  voted  he  went  home.  That  he  was  there  at 
the  election  two  or  three  hours.  That  he  did  not  stay  longer  be- 
cause he  thought  there  would  be  a  row.  That  the  crowd  was  con- 
stantly swearing  and  seemed  to  be  drinking  whisky.  That  they 
were  swearing  and  cursing,  and  asked  him  if  he  did  not  want  to 
drink,  and  he  told  them,  "Xo."  That  about  half  a  dozen  people 
were  cursing  and  swearing  as  they  went  through  the  crowd,  stat- 
ing that  no  damned  man  could  vote  the  Democrat  ticket  there  that 
day.  That  Bob  Robinson  was  one  of  these  men.  That  Robinson 
had  been  drinking.  That  this  talk  was  all  within  30  feet  of  the 
house  and  was  kept  up  for  three  hours,  all  the  time  the  witness  was 
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there.    That  he  came  away  before  the  trouble,  but  heard  thej  had 
a  row  after  he  left. 

Ben  Collins  testified  on  behalf  of  defendant,  in  substance,  a? 
follows:  That  he  was  at  Taft  on  September  17th  for  a  short  time 
in  the  evening.  That  when  he  got  there  the  people  were  crowding 
all  around  the  room  and  door  so  he  could  not  get  in  at  all.  That 
he  waited  until  he  could  get  in  and  went  in  and  voted.  That  they 
were  still  standing  there  when  he  came  out.  That  he  saw  a  notary 
public  taking  the  names  of  people  on  the  outside.  That  the  notary 
came  to  him  8  or  10  feet  from  the  door  and  said  he  wanted  to  get 
the  names  of  people  who  did  not  get  to  vote.  That  there  were  three 
in  the  room  with  him,  outside  of  those  in  the  booths  and  the  elec- 
tion officers. 

W.  N".  Howell  testified  on  behalf  of  the  defendant,  in  sub- 
stance, as  follows:  That  he  was  city  marshal  of  Taft.  That  he 
was  one  of  the  watchers  at  the  election  at  Taft  on  September  17th. 
During  the  day  there  were  parties  at  the  window  talking  about  the 
election.  That  they  asked  them  to  move  away,  and  they  did  not  do 
so.  That  they  were  asked  to  leave  the  second  time.  That  tbey 
finally  left  the  window,  but  came  right  back.  Among  this  crowd 
was  a  notary  public  who  had  a  small  table  at  the  window.  That 
Lee  went  out  and  talked  to  some  of  them  about  getting  back  the 
proper  distance,  and  they  had  some  words  about  it,  and  they  talked 
about  what  they  would  do  to  him;  said  he  would  cut  his  guts  out 
if  he  would  come  out  there.  That  the  crowd  was  all  around  the 
building.  That  sometimes  they  would  get  them  back.  That  the 
ropes  were  knocked  down,  and  that  he  does  not  think  they  were  up 
after  4  o'clock  at  any  time.  That  the  notary  came  in  the  house 
three  times.  That  the  notary  had  his  box  right  in  the  window  at 
first,  and  later  moved  it  10  or  15  feet  from  the  window  and  stayed 
tliere  all  day.  That  one  pane  and  part  of  another  was  broken  out 
of  the  north  window.  That  he  tried  to  get  them  to  leave  the  win- 
dows. That  they  would  not  do  it,  and  said  that  he  could  come  out 
and  get  them  away.  That  he  told  them  he  did  not  have  time  to 
fight.  That  he  did  not  go  out  because  he  apprehended  danger.  That 
some  of  the  voters  came  from  the  booths  with  their  ballots  open, 
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and  some  folded  inside  out,  showing  the  face  of  the  ticket.  That 
some  four  or  six  ballots  were  marked  with  pencil,  instead  of  stamp. 
That  all  the  election  officials  except  Duncan  were  Republicans. 

Tom  Williams  testified  on  behalf  of  the  plaintiff,  in  substance, 
as  follows :  That  he  was  an  officer  at  the  election  held  at  Taft  on 
September  17,  1907.  That  his  duties  were  to  keep  people  outside  of 
the  ropes.  That  he  had  a  hard  time  toward  the  last  to  keep  them 
back.  That  he  would  tell  them  to  get  back,  and  they  would  crowd 
up  again.  That  he  moved  people  away  from  the  window  three  or  four 
times  along  late  in  the  evening,  but  could  not  keep  them  back. 
That  he  put  his  feet  in  the  door  to  keep  them  out.  That  they 
would  break  the  ropes  down,  and  he  would  put  them  back.  That 
finally  he  quit  trying  to  keep  the  ropes  up.  That  late  in  the  even- 
ing they  were  crowding  up  at  the  door,  and  he  did  not  have  time 
to  keep  them  away  from  the  window.  That  when  he  would  fix  up 
the  rope  they  would  bear  in  and  break  the  stob  down.  That  he  told 
Mr.  Duncan  in  the  evening  he  was  not  going  to  try  to  keep  the 
people  back.  That  he  could  not  do  anything  with  them;  they 
would  get  back  and  come  back  again. 

1.  Section  4  of  chapter  17,  p.  233,  of  the  Session  Laws  of 
1905  provides: 

'*VVhen  a  voter  shall  have  passed  by  the  challengers,  or  shall 
have  been  sworn  in,  he  shall  be  admitted  to  the  election  room, 
but  not  more  than  three  voters  shall  be  allowed  in  the  room  at 
one  time.  On  entering  the  room  the  voter  shall  announce  his  name 
to  the  poll  clerks  who  shall  register  it  on  the  poll  books.  The 
clerk  holding  the  ballots  shall  deliver  to  him  one  of  each  kind  of 
ballots  to  be  voted  at  such  election,  and  the  clerk  having  the  stamps 
shall  hand  one  to  him,  and  on  request  of  any  elector,  the  clerk 
shall  instruct  such  as  to  the  manner  of  voting,  and  by  consent 
of  a  majority  of  the  board  the  voter  may  call  in  an  interpreter  to 
assist  him  in  making  known  his  desires  to  the  board.  The  voter 
shall  then  and  without  leaving  the  room  go  into  any  booth  which 
may  be  unoccupied  and  indicate  the  candidates  for  whom  he  de- 
sires to  vote  by  stamping  a  cross  in  the  square  immediately  to  the 
left  of  their  names,  and  indicate  his  preference  on  any  question  or 
constitutional  amendment  or  other  special  matter  by  stamping  in 
the  square  immediately  to  the  left  of  and  preceding  the  words  *yes* 
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or  *no*  under  such  question;  provided,  however,  that  if  the  voter 
shall  desire  to  vote  for  all  the  candidates  of  one  political  party  or 
group  of  petitioners,  he  may  stamp  a  cross  in  the  circle  which  ir^ 
under  the  device  and  in  the  column  above  the  candidates  of  the 
party  or  group  for  whom  he  desires  to  vote,  and  such  ballot  when 
so  marked  shall  be  counted  as  a  straight  ticket  for  all  the  candi- 
dates in  the  column  under  said  circle.  Before  leaving  the  booth 
or  compartment  the  voter  shall  fold  his  ballots  separately,  so  that 
no  part  of  the  printed  matter  on  the  ballots  shall  be  exposed,  and 
on  leaving  the  booth  or  compartment  shall  return  the  stamp  to  the 
poll  clerk  from  whom  he  received  the  same,  and  deliver  the  ballots 
to  the  inspector  or  judge  temporarily  acting  as  inspector  and  such 
inspector  shall  forthwith  in  the  presence  of  the  voter  and  member? 
of  the  election  board  and  of  the  watchers,  deposit  the  same  in  the 
respective  ballot  boxes,  the  territorial  ballot  in  the  red  box  and  the 
local  ballot  in  the  white  box,  and  the  clerks  shall  write  the  word 
'voted^  after  the  name  of  the  voter  on  the  poll  list,  and  the  voter 
shall  then  pass  out  of  the  room." 

As  to  whether  or  not  the  failure  of  the  voter  to  deliver  the 
ballots  to  the  inspector  or  judge  temporarily  acting  as  inspector,  hut 
willfully  giving  same  to  the  pollbook  holder,  renders  such  ballot? 
invalid,  makes  it  necessary  to  determine  whether  or  not  such  pro- 
vision is  mandatory.  In  connection  with  such  duties  as  are  impost 
by  said  section  upon  the  voter,  we  call  attention  to  the  provision 
of  section  2961,  Wilson's  Rev.  &  Ann.  St.  1903  (section  56.  r.  33), 
which  provides  that : 

«♦  ♦  ♦  No  person  except  an  inspector  of  election  or  jud<re 
who  may  be  temporarily  acting  for  him,  shall  receive  from  any  voter 
a  ballot  prepared  by  him  for  voting.  ♦  ♦  »  Whoever  shall  vio- 
late any  provision  of  this  section  shall  be  deemed  guilty  of  a  felony, 
and  upon  conviction  shall  be  punished  by  imprisonment  in  the  pen- 
itentiary for  a  period  not  exceeding  five  years,  or  by  a  fine  not  ex- 
ceeding three  hundred  dollars,  or  by  both  such  fine  and  imprison- 
ment, at  the  discretion  of  the  court." 

Obviously  the  lawmakers,  by  specifically  placing  such  duty 
upon  the  voter,  and  imposing  the  penalty  of  felonious  punislunent 
upon  any  one  unauthorized  interfering,  by  receiving  the  ballot, 
intended  such  provision  to  be  mandatory. 

The  proof  shows :  That  Stout  Ham,  the  pollbook  holder,  re- 
ceived many  of  the  ballots;  that  the  inspector  objected  to  Stout 
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Ham  receiving  the  ballot?,  such  objection  being  made  not  only  to 
Stout  Ham,  bnt  also  to  some  of  the  voters;  that  Stout  Ham,  the 
pollbook  holder,  said  that  he  was  willing  not  to  receive  them ;  that 
the  voters,  however,  would  not  give  the  ballots  to  the  election  in- 
spector, but  to  Stout  Ham,  the  pollbook  holder.  The  proof,  how- 
ever, does  not  show  how  many  voters  refused  to  give  their  ballots 
to  Duncan,  the  election  inspector,  but  persisted  in  giving  them 
to  Stout  Ham.  Over  two-thirds  of  them,  however,  were  given  by 
the  voters  to  Stout  Ham,  and  not  to  the  election  inspector,  and  over 
half  of  them  were  put  in  the  election  box  by  Stout  Ham  himself, 
and  not  by  the  inspector.  We  quote  from  the  brief  of  the  plaintiff 
in  error,  as  follows: 

•'To  be  more  explicit,  it  may  be  said  that  there  are  three  ele- 
ments in  a  popular  election :  Fir^t,  those  acts  which  have  reference 
to  the  ballot  and  to  the  voter  himself  performing  the  act  of  vot- 
ing; second,  acts  of  officials  and  others  in  operating  the  election 
machinery;  third,  acts  which  have  reference  to  the  conduct  of  by- 
standers or  others  and  not  involving  the  voter,  as  such,  or  the  elec- 
tion officials.  The  provisions  of  law  with  deference  to  the  acts  em- 
braced within  the  first  element  are,  of  course,  mandatory  because 
they  affect  directly  the  ballot  itself  and  the  act  of  voting,  the  very 
essence  of  the  law.  The  voter  alone  is  involved,  and  he  must  act 
as  the  law  prescribed  or  suffer  the  consequence.  Such  imperative 
provisions  relate  to  the  form  and  preparation  of  the  ballot,  to  the 
marking  of  the  ballot  to  indicate  the  voter's  choice,  to  marks*  made 
by  the  voter  to  distinguish  his  ballot  from  others,  to  the  manner 
and  the  conditions  upon  which  illiterate  and  disabled  voters  shall  be 
assisted  in  marking  their  ballots,  all  of  which  provisions  go  to  the 
root  and  essence  of  the  thing  to  be  accomplished  and  necessarily 
affect  the  integrity  of  the  ballot  because,  of  course,  the  eflRcacy  given 
to  the  casting  of  a  vote  by  ballot  is  derived  solely  from  legislative 
enactment.^' 

This  statement  by  counsel  for  plaintiff  in  error,  as  far  as  it 
goes,  seems  to  be  in  accord  with  the  weight  of  authority.  Mr.  Mc- 
Crary,  in  his  work  on  Elections  (section  724),  says: 

"The  weight  of  authority  is  clearly  in  favor  of  holding  the 
voter,  on  the  one  hand,  to  a  strict  performance  of  those  things  which 
the  law  requires  of  him,  and,  on  the  other,  of  relieving  him  from  the 
consequence  of  a  failure  on  the  part  of  election  officers  to  perform 
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their  duties  according  to  the  letter  of  the  statute  where  such  failure 
had  not  prevented  a  fair  election.  The  justice  of  this  rule  is  ap- 
parent, and  it  may  be  said  to  be  the  underlying  principle  to  be  ap- 
plied in  determining  this  question.  The  requirements  of  the  law 
upon  the  elector  are  in  the  interest  of  pure  elections,  and  should  be 
complied  with  at  least  in  substance;  but  to  disfranchise  the  voter 
because  of  the  mistakes  or  omissions  of  election  officers  would  be  !'» 
put  him  entirely  at  the  mercy  of  political  manipulators.  The  per- 
formance by  the  election  officers  of  the  duties  imposed  upon  them 
can  be  reasonablv  well  secured  by  providing  a  penalty  for  failure  sn 
to  do." 

See  also.  Attorney  Gemral  v.  May,  29  Mich.  538,  58  X.  W.  483, 
25  L.  R.  A.  325;  Attorney  General  v.  McQmde,  94  Mich.  439,  53 
X.  W.  944;  Attorney  General  v.  Stillson,  108  Mich.  419,  66  N.  W. 
388;  Attorney  G&neral  v.  Kirby,  120  Mich.  592,  79  N.  W.  1009; 
State  ex  rel.  Braley  et  al  v.  Gay,  59  Minn.  6,  60  N.  W.  676,  50  Anu 
St.  Rep.  389;  Vallier  v.  Brakke,  7  S.  D.  343,  64  X.  W.  180; 
Spurgin  v.  Thompson,  37  Neb.  39,  55  X.  W.  297;  Siaie  v.  Russell, 
34  Neb.  116,  51  N.  W.  465,  15  L.  R.  A.  740,  33  Am.  St.  Rep.  625; 
Tebbe  v.  Smith,  108  Cal.  101,  41  Pac.  454,  29  L.  R.  A.  673,  49 
Am.  St.  Rep.  68;  Lay  v.  Parsons,  104  Cal.  661,  38  Pac.  447;  A'tH- 
r.  Rhoads,  46  Cal.  398 ;  Taylor  v,  Bleakley,  55  Kan.  1,  39  Pac. 
1045,  28  L.  R.  A.  683,  49  Am.  St.  Rep.  233;  Curran  v.  Clayton, 
86  Me.  42,  29  Atl.  930;  Wittam  v.  Zahorik,  91  Iowa,  23,  59  N.  W. 
57,  51  Am.  St.  Rep.  317;  Parvin  v.  Wimberg,  130  Ind.  561,  30 
N.  E.  790,  15  L.  R.  A.  775,  30  Am.  St.  Rep.  254;  People  ex  rel 
Nichols  V.  Board  of  County  Canvassers,  129  X.  Y.  395,  29  N.  E. 
327,  14  L.  R.  A.  624. 

No  good  reason  has  been  advanced  as  to  why  we  should  not 
follow  the  decided  weight  of  authority,  and  we,  accordingly,  hold 
that  that  portion  of  section  4  of  chapter  17  of  the  Session  f^aws  of 
1905,  providing  that  the  elector  shall  deliver  the  ballot  to  the  in- 
spector or  judge  temporarily  acting  as  inspector,  is  mandatory,  and 
that  where  such  mandatory  provision  is  violated  by  the  elector,  and 
there  does  not  appear  to  have  been  a  reasonably  fair  effort  by  such 
elector  to  comply  with  such  provision,  such  ballot  is  not  subject  to 
be  counted,  but  will  be  rejected. 
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2.  The  question  further  arises  as  to  whether  or  not  the  action 
of  the  lower  court  is  erroneous  in  rejecting  all  the  ballots  voted  at 
such  precinct.  The  court  found  that  the  voters  themselves  at  said 
precinct  flagrantly  and  willfully  violated  not  only  the  letter,  but 
also  the  spirit  and  the  intent,  of  the  law;  that  almost  every  pro- 
vision of  the  statute  relating  to  the  holding  of  elections,  except  that 
relating  to  the  time  and  place  merely,  was  flagrantly  and  willfully 
violated,  and  there  is  an  abundance  of  evidence  in  the  record  to 
support  such  finding. 

In  the  case  of  Tehhe  v.  Smith,  108  Cal.  101,  41  Pac.  451,  29 
L.  R.  A.  673,  49    Am.  St.  Rep.  68,  supra,  the  court  said : 

"It  is  the  rule  that  mandatory  provisions  for  the  holding  of 
elections  must  be  followed,  or  the  failure  will  vitiate  it,  while  tlie 
departure  from  the  terms  of  a  directory  provision  will  not  render 
it  void,  in  the  absence  of  a  further  showing  that  the  result  of  the 
election  has  been  changed  or  the  rights  of  t!ie  voters  injuriously  af- 
fected thereby.  Code  Civ.  Proc.  §  1112;  Russell  v.  McDowell,  83 
Cal.  70,  23  Pac.  183.  But  the  rule  as  to  directory  provisions  ap- 
plies only  to  minor  and  unsubstantial  departures  tiierefrom.  There 
may  be  such  radical  omissions  and  failures  to  comply  with  the  es- 
sential terms  of  a  directory  provision  as  will  lead  to  the  conclu- 
sive presumption  that  the  injury  must  have  followed.  A  substan- 
tial compliance  with  the  terms  of  directory  provision  is,  after  all, 
required,  and  such  a  substantial  compliance  is  not  had  by  strictl} 
following  some  provisions,  while  essentially  failing  to  observe  others. 
There  must  be  a  reasonable  observance  of  all  the  prescribed  condi- 
tions. It  is  the  duty  of  the  courts  so  far  to  adhere  to  the  substan- 
tial requirement  of  the  law  in  regard  to  elections  as  to  preserve 
them  from  abuses  subversive  of  the  rights  of  the  electors." 

In  Re  Duffy,  4  Brewst.  (Pa.)  531,  Judge  Harding  said: 

"Much  has  been  said  in  the  argument  on  both  sides  concern- 
ing various  provisions  of  the  election  law,  which  are  claimed  to  be 
directory  merely  and,  though  counsel  have  pressed  their  respective 
views  upon  our  consideration  with  great  zeal  and  ability,  still  we 
cannot  accord  to  them,  either  on  the  one  hand  or  the  other,  hardly 
a  semblance  of  assent.  On  the  contrary,  we  hold  that  the  election 
law  in  all  its  parts  means  something,  and  that  there  is  no  warrant 
in  precedent  or  common  sense  for  disregarding  it  partially  or  ad 
libitum.  The  day  has  gone  by  when  the  ^directory  plea'  can  be 
used  as  a  shield  to  defend  or  excuse  election  officers  who  have  dis- 
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regarded  the  law.  In  Boileau's  Case,  supra  (2  Parsons,  503), 
Judge  King  said  that  the  court  Vould  not  hesitate  in  setting  aside 
an  election  where  they  were  convinced  that  in  conducting  it  the  laws 
of  the  commonwealth  had  been  infracted.'  In  the  Penn  District 
Case,  2  Parsons,  526,  an  election  was  vacated  entirely  on  the 
ground  of  irregularity.  The  irregularity  was  a  material  one,  it  is 
true,  namely,  closing  the  polls  at  an  earlier  hour  than  provided 
by  the  statute;  but  we  cite  the  case  as  authority  to  rebut  and  to 
do  away  with  the  erroneous  and  widespread  notion  that  nothing 
less  than  actual  fraud  will  avail  to  set  aside  an  election.^ 

In    Mann's  Case,  2  Phila.  (Pa.)  320,  Judge  Thompson  said: 
"The  design  of  the  law,  in  requiring  the  election  papers  to 
be  filed  by  the  officers  of  the  election,  is  to  afford  the  highest  evi- 
dence by  which  the  true  vote  at  every  election  may  be  ascertained!. 
These  returns  are  considered  prima  facie  as  true.    They  are  made 
by  sworn  officers,  and  the  most  stringent  provisions  are  enacted 
to  insure  their  correctness  and  to  prevent  their  falsification.    This 
law  seems  to  contemplate  that  in  the  investigation  of  a  contested 
election,  these  papers  and  documents  may  be  made  use  of,  as  afford- 
ing an  important  means  of  proof,  and  special  power  is  given  to 
the  court  to  compel  their  production  for  that  purpose.    This  spe- 
cies of  evidence,  when  produced,  must  be  judged  of  by  the  same 
rules  which  apply  to  other  kinds  of  documentary  proofs,  and,  when 
found  to  bear  the  appearance  of  validity  and  integrity,  should  he 
entitled  to  high  regard;  but  it  may,  as  in  other  cases,  be  vitiated 
by  the  faults  and  irregularities  which  tend  to  discredit  it.    It  ha« 
been  properly  hekl  that  mere  irregularities,  when  there  is  no  rea- 
son to  infer  that  the  election  officers  have  acted  in  bad  faith  will 
not  invalidate  the  return?.    Boileau's  Case,  2  Parsons,  503.    Nor 
will  the  mere  neglect  of  directory  requirements  produce  that  effect 
It  is  essential,  however,  that  evidence  of  so  great  importance  shouM 
exhibit  those  marks  of  care  in  its  preparation,  without  which  it 
may  be  rendered  less  efficient  or  entirely  unreliable.     Utter  dis- 
regard of  the  requirements  of  the  law,  jn  the  recording  of  votes  or 
in  the  preparation  of  the  returns,  amounting  to  strong  evidence  of 
bad  faith  upon  the  part  of  the  officers,  ought  to  and  will  have  the 
effect  of  destroying  such  returns  as  evidence.    'Hence,'  says  Judge 
King,,  in  BoVean's  Case,  'in  all  cases  in  which  the  irregularities  in 
conducting  an  election  are  not  of  a  flagrant  character,  we  are  re- 
quired to  look  into  its  good  faith  and  integrity   and,  if  they  are 
manifest,  we  are  not  to  defeat  the  expression  of  the  popular  will 
because  of  some  slip  in  the  minor  details  of  the  election,  which 
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does  not  prevent  our  ready  ascertainment  of  what  that  will  trul.y 
is.  Although  in  a  ease  where  it  is  shown,  in  making  tlie  prepara- 
tory arrangements  for  holding  the  election,  a  reckless  disregard  of, 
or  a  criminal  carelessness  as  to,  the  direction  of  the  law  has  been 
manifested,  we  would  hold  such  election  undue  and  illegal.^  ** 

On  page  774  of  10  Amer.  &  Eng.  Enc.  Law  (2A  Ed.)  it  is 
said : 

"Fraud  does  not  invalidate  the  legal  votes  cast;  but  by  de- 
stroying the  presumption  of  the  correctness  of  the  returns,  it 
makes  it  necessary  that  any  person  who  claims  any  benefit  from 
the  votes  shall  prove  them,  and  where  no  proof  is  offered,  and  the 
frauds  are  of  such  character  that  the  correct  vote  cannot  be  de- 
termined, the  return  of  the  precinct  will  be  rejected.'* 

In  Jones  v,  Olidewell,  53  Ark.  161,  13  S.  W.  723,  7  L.  R.  A. 
831,  it  is  said: 

"It  is  a  serious  thing  to  cast  out  the  votes  of  innocent  electors 
for  acts  done  by  others,  and  it  is  the  province  of  the  courts  to  sec 
that  every  legal  vote  cast  is  counted,  when  the  possibility  exists. 
Dixon  V.  Orr,  49  Ark.  238,  4  S.  W.  774,  4  Am.  St.  Rep.  42.  But 
the  rule  obtains  in  elections,  as  in  other  affairs,  that  a  man  shall 
not  profit  by  his  own  wrong,  nor  by  that  of  others  done  to  allow 
him  to  reap  the  benefit.  The  only  means  by  which  approximate 
justice  may  be  reached,  when  the  illegal  acts  render  the  result 
doubtful,  is  to  require  the  party,  to  whose  benefit  they  inure,  to 
purge  the  poll  of  their  effect,  or  suffer  the  penalty  of  having  its 
majority  excluded  from  the  count  of  his  votes.** 

In  Londoner  v.  People,  15  Colo.  557,  26  Pac.  135,  it  is  said: 
"But  the  rejection  of  the  returns  from  the  three  precincts 
named  did  not  necessarily  defeat  respondent's  ejection.  The  bur- 
den of  proof  then  shifted,  and  it  developed  upon  him  to  establish,  by 
evidence  aliunde,  that,  nothwithstanding  the  illegal  voting  and 
other  frauds  proven,  a  suflicient  number  of  legal  ballots  were  cast 
for  him  to  insure  his  success.  Mechem,  Pub.  Off.  §  229 ;  McCrary, 
Elec.  §  535.  We  are  not  advised,  however,  that  he  offered  any  ex- 
trinsic proofs  whatever  for  the  purpose  of  discharging  this  bur- 
den.** 

See,  also,  Heyfron  v.  Mahoney,  9  Mont.  497,  24  Pac.  93,  18 
Am.  St.  Rep.  757,  and  Attorney  Oeneral  v.  May,  supra. 

It  appears  that  over  two-thirds  of  the  votes  cast  at  this  pre- 
cinct should  be  rejected  on  the  ground  that  the  voter,  contrary  to 
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the  plain,  mandatory  provision  of  the  statute,  delivered  his  ballot 
to  the  poll  book  holder,  when  the  same  should  have  been  delivered 
to  the  inspector  or  election  judge  temporarily  acting  as  such,  and 
there  is  evidence  in  this  record  from  which  it  may  be  found  that 
this  was  willfully  done  by  all  such  electors,  and  it  further  having 
been  found  by  the  court  that  almost  every  provision  of  law,  whether 
directory  or  not,  relating  to  the  holding  of  such  election,  excepting 
time  and  place,  had  been  willfully  and  flagrantly  violated,  when 
all  of  these  things  are  considered  together,  we  are  not  prepared 
to  say  that  the  conclusion  reached  by  the  lower  court  was  erroneouiij 
and  therefore  its  judgment  is,  accordingly,  aflSrmed. 

Dunn,  Hayes  and  Turner,  JJ.,  concur;  Kane,  C.  J.,  concurs 
in  the  conclusion  reached. 


Incorporated  Town  of  Westville  v.  Incorporated  Town  of 
Stillwell  et  cU. 

No.  229.     Opinion  Filed  November  9.   1909. 
(105  Pac  664.) 

1.  COUNTIES — County  Seat  Election— Contest — Parties.  This  court 
acquires  jurisdiction  of  a  proceeding  to  contest  the  result  of  a 
county  seat  election  under  article  4,  c  31,  pp.  378-387,  Sess.  Laws 
1907-08,  when  the  application  therefor  is  filed  within  30  days 
after  such  election  has  been  held. 

(a)  Any  additional  necessary  party  may  be  made  on  proper 
application  and  showing  after  the*  expiration  of   such   30  days. 

(b)  It  not  being  shown  that  Adair  county  as  a  political  organi- 
zation has  any  interest  in  this  contest  and  no  application  having 
been  made  by  the  proper  representatives  of  the  county  to  be 
made  a  party  hereto,  this  proceeding  will  be  proceeded  with 
without  requiring  it  to  be  Joined  as  a  party  thereto. 

2.  COUNTIES — County  Seat  Election — Qualification  of  Voter** 
Mandatory  Provisions^  Section  12,  art.  4.  c  31,  p.  382.  Seas. 
Laws  1907-08.  providing  that  "every  person  desiring  to  vote 
at  such  special  election  ♦  ♦  ♦  shall,  before  being  given  a 
ballot,  permit  the  clerks  to    fill    out   an   affidavit    and        •    •    • 
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shall  subscribe  and  swear  to  said  affidavit.  •  ♦  ♦"  is  man- 
datory. « 

COUNTIES — County  Seat  Election — Majority  Determination. 
For  the  purpose  of  determining  the  majority  of  the  votes  cast 
at  a  special  election  held  to  vote  upon  the  removal  or  relocation 
of  a  county  seat  under  the  provisions  of  section  6,  art.  17,  Const, 
(sections  328  to  334  inclusive.  Bunn's  Ed.),  and  article  4,  c.  31, 
pp.  378-387.  Sess.  Laws  1907-08.  all  the  ballots  cast  on  such 
question  by  the  qualified  electors  of  the  county,  making:  an 
honest  though  Ineffectual  effort  to  participate  therein  or  have 
their  ballots  counted  on  the  removal  of  the  county  seat,  a  ma- 
jority of  this  number  must  be  cast  so  as  to  be  counted  in  favor 
of  one  of  the  contesting  places  before  any  town,  city,  or  place 
shall  be  declared  to  be  the  county  seat  as  a  result  of  such  election. 

SAME— "Vote  Cast."  A  ballot  voted  by  a  qualified  elector  with- 
out his  having  subscribed  and  sworn  to  the  affidavit,  as  required 
by  section  12.  art.  4,  c.  31,  p.  382.  Sess.  Laws  1907-08,  cannot  be 
counted  for  any  city,  town,  or  place  as  a  candidate  for  the 
county  seat  at  such  election. 

(a)  Such  ballot,  however,  where  the  elector  was  qualified  and 
acted  in  good  faith,  should  be  considered  as  a  vote  cast  In  es- 
timating the  number  on  which  the  required  majority  for  the 
removal  or  relocation  of  the  county  seat  is  to  be  computed. 

(b)  The  term,  "vote  cast,"  includes  a  ballot  voted  by  a  quali- 
fied elector,  acting  in  good  faith  and  failing  to  comply  with  the 
mandatory  requirements  Imposed  upon  him  in  voting  at  such 
special  election  by  section  12,  supra,  even  though  it  precludes 
such  vote  from  being  counted  for  the  town,  city,  or  place  for 
which  he  intended  to  vote. 

COUNTIES — County  Seat  Election — Failure  to  Elect — Second 
Election.  If  by  virtue  of  section  6.  art.  17,  Const.,  a  majority 
of  the  votes  cast  at  a  special  election  shall  not  be  received  by 
or  counted  in  favor  of  any  city,  town,  or  place  voted  for  there- 
at, and  there  being  more  than  two  candidates  for  the  location 
of  the  county  seat  at  such  election,  the  names  of  all  except  the 
two  receiving  the  greatest  number  of  votes  shall  be  dropped, 
and  the  Governor  shall  in  like  time  and  manner  cause  to  T)e 
held  a  second  election  at  which  only  the  said  two  towns  shall 
be  voted  for. 

(a)  In  the  event  none  of  the  candidates  at  said  -first  election 
received  a  majority  of  the  votes  cast  thereat,  there  being  only 
two  candidates  (cities,  towns  or  places  voted  for  thereat),  the 
Governor  shall  then  in  like  time  and  manner  cause  to  be  held  a 
second  election  at  which  the  said  two  towns  shall  be  voted  for, 
and  the  town  receiving  the  requisite  majority  of  the  votes  cast  al 
the  second  election  shall  be  the  county  seat. 

(Syllabus  by  the  Court.) 
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Original  action  to  contest  a  county  seat  election  by  the  In- 
corporated Town  of  Westville  against  the  Incorporated  Town  of 
Stillwell  and  others.    Judgment  rendered.    . 

Owen  <6  Stone,  for  plaintiff.  No  copy  of  brief  reached  the  re- 
porter. 

R.  Y.  Nance  and  Arnold  &.  Weston,  for  defendants. —  Citing: 
6  A.  &  E.  Enc.  L.  325;  Bowser  v.  Smith,  3  Mo.  45;  Daly  v,  Peiroff, 
10  Phila.  389;  State  Board  of  Freeholders,  35  N.  J.  Law,  269; 
Fowler  v.  State  (Tex.)  3  S.  W.  255;  Tarlox  v.  Sughrue,  36  Kan. 
225;  Lowe  v.  Wheeler,  2  EUsw.  El.  Cas.  61;  Clarh  v.  Robinson, 
88  111.  504;  Quinn  v.  Lattermore,  120  X.  0.  426;  Pain  on  Elec- 
tions, sec.  360. 

Williams,  J.  The  questions  essential  to  be  decided  for  a 
proper  disposition  of  this  case  are  as  follows: 

(1)  Was  the  county  of  Adair  under  the  act  of  April  17, 
1908  (Sess.  Laws  1907-08,  p.  378,  c.  31,  art.  4),  a  necessary  party 
to  this  proceeding  in  Order  for  this  court  to  acquire  jurisdiction 
thereof? 

(2)  Is  section  12  of  said  act,  wliioa  provides  tliat  "every 
person  desiring  to  vote  at  such  special  election,  after  having 
passed  the  challengers  whose  duties  shall  be  the  same  as  pre- 
scribed by  law  governing  any  general  election,  and  being  admitted 
to  the  room,  shall,  before  being  given  a  ballot,  permit  the  clerks 
to  fill  out  an  affidavit  and  said  intended  voter  shall  subscribe  and 
swear  to  said  affidavit  before  the  said  special  election  commissioner, 
after  which  he  shall  be  given  a  ticket  and  permitted  to  prepare 
same  and  deliver  said  ballot  to  said  special  election  commissioner 
who  shall,  in  the  presence  of  said  voter,  deposit  said  ballot  in  the 
proper  ballot  box,  and  shall  deposit  the  said  affidavit  in  the  box 
provided  for  that  purpose,"  mandatory? 

(3)  Not  more  than  two  places,  towns,  or  cities,  being  candi- 
dates in  the  election  for  the  location  of  the  county  seat,  and  neither 
one  receiving  a  majority  of  the  votes  cast,  under  section  6,  art.  17, 
Const.,  is  it  the  duty  of  the  Governor  to  cause  to  be  held  a  sec- 
ond election  at  which  said  two  towns  shall  again  be  voted  for? 
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1.  This  is  in  its  nature  a  summary  proceeding  to  contest  the 
result  of  a  county  seat  election,  exclusive  original  jurisdiction  be- 
ing conferred  upon  the  Supreme  Court  over  all  controversies  aris- 
ing under  the  provisions  of  the  laws  governing  such  elections, 
and  any  city,  town,  or  place  being  a  candidate  for  such  county  seat 
in  such  election  shall  have  a  right  to  a  hearing  before  this  court 
upon  application  filed  within  30  days  after  such  election  shall  be 
held.  The  jurisdictional  requirement  is  that  the  petition  be  filed 
within  30  days.  Section  16,  art.  4,  c.  31,  p.  385,  Sess.  Laws 
1907-08.  There  is  no  requirement  by  the  statute  that  the  county 
as  a  political  organization  shall  be  made  a  party  thereto.  The  con- 
test is  between  the  rival  towns  as  candidates  for  the  county  seat. 
No  showing  that  the  county  is  a  party  in  interest  has  been  made 
here,  and,  if  so,  it  could  be  made  a  party  at  any  time  after  the 
filing  of  the  application  within  due  time,  even  after  the  expira- 
tion of  the  30  days.    The  motion  to  dismiss  is  overruled. 

2.  In  the  case  of  the  City  of  Pond  Creek  et  al,  v.  Haskell, 
Oovemor,  et  ah,  21  Okla.  711,  97  Pac.  338,  it  was  held  that  section 
6,  art.  17,  Const.,  providing  for  the  holding  of  elections  for  the  re- 
location or  removal  of  county  seats  of  the  different  counties  of  the 
state,  is  self-executing,  said  section  providing  complete  machinery 
for  holding  such  elections,  and  that  it  was  not  necessary  for  the 
legislative  enactments  in  order  that  the  same  might  be  enforced. 
The  act  of  April  17,  A.  D.  1908,  is  therefore  merely  supplemental 
thereto.  State  v.  Scales,  21  Okla.  683,  97  Pac.  584;  Reeves  v.  An- 
derscm  et  at.,  13  Wash.  17,  42  Pac.  625.  What  was  the  purpose,  then 
of  the  Legislature  providing  this  supplemental  legislation  relative 
to  county  seat  elections?  Such  location  by  the  constitutional  con- 
vention was  temporary,  self-enforcing  machinery  being  provided 
for  the  relocation  thereof  by  the  respective  counties,  as  is  clearly 
evidenced  by  the  fact  that  it  is  provided  that  after  April  1,  A.  D. 
1909,  county  seats,  except  where  the  petition  for  the  election  was 
filed  prior  to  October  1,  1908,  should  be  removed  only  by  two- 
thirds  of  the  votes  cast  in  the  county  at  such  election.  Section  6, 
art.  17,  Const.  In  addition  to  the  requirements  of  the  general 
election  law  (section  3,  art.  5,  c.  31,  p.  341,  Sess.  Laws  1907-08), 
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before  an  elector  is  entitled  to  be  given  a  ballot,  by  section  1'?, 
art.  4,  c.  31,  p.  382,  Sess.  Laws  1907-08,  he  must  permit  the  clerk? 
of  the  election  to  fill  out  an  affidavit,  and  then  he  must  sub- 
scribe and  swear  thereto.  Additional  precautions  are  also  provided 
by  said  act,  the  following  provisions  being  made:  Section  6,  that 
each  town  being  a  candidate  thereat,  is  to  select  one  person  who,  in 
addition  to  one  to  be  appointed  by  the  Governor,  are  to  consti- 
tute the  election  board.  Section  8,  that  the  Governor  is  to  appoint 
a  special  commissioner  for  each  voting  precinct.     Section  9,  that: 

''No  person  ehail  be  qualified  and  eligible  to  perform  the  du- 
ties of  special  election  commissioner  in  any  county,  who  shall  be. 
or  have  been  a  resident  of  such  coimty,  or  who  shall  be  interested 
in  any  manner  in  the  success  of  any  city,  town  or  place  which  i? 
a  candidate  for  any  such  county  seat,  or  who  shall  be  interested 
in  any  way  or  in  any  manner  in  any  business  proposition  or  in- 
stitution located  in  any  such  city,  town  or  place  which  is  a  candi- 
date for  the  permanent  location  of  said  county  seat." 

And  section  20,  that: 

"Any  election  officer  who  shall  be  appointed  or  commissioned 
under  the  provisions  of  this  act  or  the  laws  of  Oklahoma,  luad  who 
shall  knowingly  and  wilfully  fail  or  refuse  to  perform  the  duties 
required  of  him  shall  be  guilty  of  a  felony.'^ 

The  intention  of  the  Legislature  to  impose  the  burdens,  not 
only  upon  the  election  officers,  but  also  upon  the  electors  of  addi- 
tional duties,  is  apparent.  This  affidavit  in  form  gives  the  age, 
race,  and  number  of  years  that  the  elector  has  been  a  resident  of 
the  county  and  state,  and  the  ward  or  precinct  in  which  he  then  re- 
sided, and  the  length  of  time  that  he  resided  there  prior  to  the  time 
of  the  holding  of  the  election,  including  his  prior  place  of  resi- 
dence. It  seems  to  not  only  constitute  a  species  of  registration, 
but  also  to  contemplate  subjecting  each  elector  to  the  danger  of  tho 
pains  and  penalties  of  perjury  if  he  is  not  a  qualified  voter. 

In  the  case  of  Rampendahl  v.  Crump  (decided  at  this  term), 
ante,  p.  873,  105  Pac.,  201,  this  court  held: 

"That  part  of  section  4,  c.  17,  p.  233,  Sess.  Laws  Okla.  T. 
1905,  which  provides  that  on  leaving  the  booth  the  voter  shall  de- 
liver the  ballots  to  the  inspector  or  judge  temporarily  acting  a> 
inspector,  and  sucli  inspector  shall  forthwith,  in  the  presence  of 
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the  voter  and  members  of  the  election  board  and  the  watchers, 
deposit  same  in  the  respective  ballot  boxes/  is  mandatory.*^ 

The  following  authorities  were  cited  in  support  of  that  con- 
clusion: Attorney  Oeneral  v.  May,  99  Mich.  538,  58  N.  W.  483,  26 
L.  R.  A.  326;  Attorney  Oeneral  v.  Stilson,  108  Mich,  419,  66  N. 
W.  388;  Attorney  Oeneral  v.  Kirly,  120  Mich.  592,  79  N.  W. 
1009;  Vallier  v.  Brakhe,  7  S.  D.  343,  64  N.  W.  180;  State  ex  rel. 
Bradley  et  aUv.  Oay,  59  Minn.  6,  60  N.  W.  676,  50  Am.  St.  Rep. 
389;  Spurgin  v.  Thompson,  37  Neb.  39,  65  N.  W.  297;  Tebbe  v. 
Smith,  108  Cal.  101,  41  Pac.  454,  29  L.  R.  A.  673,  49  Am.  St.  Rep. 
68;  Tjoy  v.  Parsons,  104  Cal.  661,  38  Pac.  447 ;  Kirk  v.  Rhoads,  46 
Cal.  398;  Taylor  v.  BleaUey,  55  Kan.  1,  39  Pac.  1045,  29  L.  R.  A. 
683,  49  Am.  St.  Rep.  233;  Curran  v,  Clayton,  86  Me.  42,  29  Atl. 
930;  Whittam  v.  Zahorik,  91  Iowa,  23,  59  N.  W.  57,  51  Am.  St. 
Rep.  317;  Parvin  v.  Wimberg,  130  Ind.  561,  30  N.  E.  790,  15  L. 
R.  A.  775,  30  Am.  St.  Rep.  264;  People  ex  rel  Nichols  v.  Board 
of  County  Canvasser:^,  129  N.  Y.  395,  29  i!^.  E.  327,  14  L.  R.  A. 
624.  See,  also,  the  following  other  authorities:  Wright  v.  State 
Board  of  Canvassers,  76  S.  C.  574,  57  S.  E.  536;  Major 
V.  Barker,  99  Ky.  305,  35  S.  W.  543;  Preston  v.  Price,  70  S.  W. 
623,  24  Ky.  Law  Rep.  1090;  Oill  v.  ShuHleff,  183  111. 
440,  56  N.  E.  164;  Patton  v.  Watkins,  131  Ala.  387,  31  South.  93, 
90  Am.  St.  Rep.  43;  Doerflinger  v.  Hilmantel,  21  Wis.  574. 

Mr.  McCrary,  in  his  work  on  Elections,  section  724,  says: 
*'The  weight  of  authority  is  clearly  in  favor  of  holding  the 
voter,  on  the  one  hand,  to  a  strict  pcFformance  of  those  things 
which  the  law  requires  of  him,  and,  on  the  other,  of  relieving  him 
from  the  consequence  of  a  failure  on  the  part  of  election  oflBcers 
to  perform  their  duties  according  to  the  letter  of  the  statute  where 
such  failure  had  not  prevented  a  fair  election.  The  justice  of  this 
rule  is  apparent,  and  it  may  be  said  to  be  the  underlying  principle 
to  be  applied  in  determining  this  question.  The  requirements  of  the 
law  upon  the  elector  are  in  the  interest  of  pure  elections,  and  should 
be  complied  with  at  least  in  substance,  but  to  disfranchise  the  voter 
because  of  the  mistakes  or  omissions  of  election  officers  would  be 
to  put  him  entirely  at  the  mercy  of  political  manipulators.  The 
performance  by  the  election  officers  of  the  duties  imposed  upon 

Vol.  24—57. 
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them  can  be  reasonably  well  secured  by  providing  a  penalty  for 
failure  so  to  do" 

In  this  instance  it  does  not  appear  that  after  the  elector  sub- 
scribed to  the  affidavit  that  he  expressly  or  by  fair  implicatioD 
asked  the  election  officers  to  swear  him.  Had  he  done  so,  and  the 
election  officer  had  failed  therein,  that  would  probably  place  him 
in  a  diflferent  attitude   as  to  having  his  vote  counted. 

But  it  is  insisted  that  the  subscribing  to  the  affidavit  in  the 
presence  of  the  election  officer  under  the  circumstances  constitutes 
a  sweai'ing  to  it.  This  question  seems  to  be  covered  by  statute  in 
this  state.  Section  3,  art.  5,  c.  31,  p.  342,  General  Election  Laws 
(Sess.  Laws  1907-08),  in  providing  for  a  challenged  elector  to 
subscribe  and  swear  to  an  affidavit  as  to  his  qualifications,  saj's: 

"*  *  *  He  shall  return  and  sign  the  same  in  the  presence 
of  the  said  precinct  election  board,  and  the  clerk  of  said  election 
is  hereby  empowered  to  administer  such  oath,  and  shall  ask  such 
elector  in  the  presence  of  the  other  officers  of  said  election,  if  he 
swears,  (or  affirms)  that  the  statements  contained  in  the  affidavit 
are  true.  If  such  elector  assents  thereto,  the  inspector  shall  attest 
the  same,  in  the  blank  space  provided,  and  shall  file  such  affidavit, 
and  safely  keep  the  same  until  it  is  delivered,  as  hereinafter  pro- 
vided, to  the  county  election  board.'* 

Section  12,  art.  4,  c.  31,  p.  382,  S*^ss.  Laws  1907-08,  provides: 

"Every  person  desiring  to  vote  at  such  special  election,  after 
having  passed  the  challengers  whose  duties  shall  be  the  same  as 
prescribed  by  law  governing  any  general  election,  and  being  ad- 
mitted to  the  room,  shall,  before  being  given  a  ballot,"  etc. 

Said  section  12  being  supplemental  to  section  3,  which  pre- 
scribed how  the  oath  shall  be  administered,  the  presumption  is 
that  the  affidavit  provided  for  in  section  12  is  to  be  sworn  to  in 
the  same  manner  and  form  as  that  in  said  section  3.  However, 
we  do  not  intend  to  be  understood  as  intimating  that  such  pro- 
vision as  to  the  manner  of  being  sworn  is  exclusive  or  mandatory. 
There  must,  however,  be  some  act,  either  expressly  or  impliedly, 
done  by  the  deponent  in  the  presence  and  jurisdiction  of  the  oflScer 
with  autliority  to  administer  the  oath,  i-easonably  indicating  that 
he  understood  the  contents  of  the  affidavit,  and  that  he  thereby 
intended  to  swear  or  affirm  to  the  affidavit,  and  that  the  officer 


Digitized  by  CjOOQIC 


NOVEMBER  TERM,  1909.— Vol.  XXIV.  899 

Opinion    of   the    Court. 

reasonably  so  understood  it.  But  in  this  case  we  are  not  called 
upon  to  decide  this  question,  because  it  is  not  contended  that  the 
parties  did  anything  more  than  subscribe  their  names  to  the  af- 
fidavits ;  the  officers  not  even  attaching  their  jurats  thereto  either  in 
the  presence  or  absence  of  the  affiants.  It  may  be  that  had  the 
deponent  signed  the  affidavit  in  the  presence  of  the  officer  and  stood 
by  and  with  knowledge  that  the  officer  placed  his  jurat  thereon,  ac- 
Cjuiesced  in  such  act,  that  would  have  been  sufficient,  but  we  re- 
serve our  decision  on  that  question.  Having  reached  the  conclusion 
that  said  provision  is  mandatory,  it  followa  that  euch  ballots 
where  the  electors  failed  to  ©wear  to  the  affidavit  cannot  be 
counted  for  either  of  the  candidates  at  such  county  seat  election. 
Rampendahl  v.  Crump,  supra. 

Tn  view  of  the  conclusion  hereinafter  reached,  however,  it 
is  not  necessary  to  determine  as  to  whether  or  not  the  findings  as 
to  fact  and  law  of  the  referee  as  to  the  Salem  precinct  are  cor- 
rect; for,  when  the  ballots  that  were  cast  where  the  affidavits 
were  not  properly  sworn  to  are  eliminated^  that  reduces  the 
vote  counted  in  favor  of  Stilwell  to  such  an  extent  that,  even 
though  we  were  to  count  for  Stilwell  the  votes  claimed  by  it 
at  Salem  precinct,  still  Westville  would  have  a  majority  of  the 
counted  votes. 

But  the  question  arises  as  to  whether  or  not  Westville  has  s 
majority  of  the  votes  cast.  In  the  case  of  the  Town  of  Eufavla 
V.  Gibson  et  ah,  22  Okla.  507,  98  Pac.  570,  this  court  said: 

^T!f  the  law  requires  the  elimination  in  computing  the  whole 
number  on  which  the  majority  is  to  be  computed  of  the  87  ballots 
found  by  the  referee  to  be  mutilated,  Checotah,  having  received 
1,664  votes,  would  have  a  majority  of  the  votes  cast.  If,  however, 
we  hold  that  the  term  ^ votes  cast'  properly  includes  not  only  the 
votes  counted,  but  also  the  ballots  cast  by  the  electors  where  valid 
and  free  from  fraud,  and  which  manifest  an  honest  effort  on  the 
part  of  the  voter  to  participate  in  the  election,  but  which  were 
so  mutilated  that  they  were  unintelligible  and  for  this  reason 
could  not  be  counted  for  either  place,  then  Checotah  would  not 
have  received  a  majority." 

On  page  579  the  court  further  said: 
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"So,  in  our  judgment,  the  total  to  be  considered,  the  whole 
number  of  votes  cast  upon  which  the  majority  is  estimated,  should 
be  made  up  of  those  votes  which  are  counted  for  the  different 
propositions  and  those  which  have  been  cast  by  the  qualified  elec- 
tors of  the  county  making  an  honest,  though  unintelligible  ef- 
fort to  participate  in  the  making  of  the  choice/' 

In  this  case  there  is  neither  any  contention  that  any  of  the 
electors  failing  to  swear  to  the  affidavit  were  not  otherwise 
qualified  to  vote  at  such  election,  nor  that  they  did  not  make  an 
honest  though  ineffectual  effort  to  participate  therein,  so  as  to 
have  their  votes  counted. 

As  to  Salem  precinct,  there  is  no  contention  that  any  par- 
ties voted  there  other  than  qualified  electors,  though  there  may 
have  been  such  acts  of  violence  and  intimidation  by  certain  par- 
ties as  to  induce  the  referee  to  find  that  such  election  was  void, 
yet  there  appears  to  have  been  no  corruption  on  the  part  of  the 
voters.  Whilst  acts  of  violence  and  intimidation  by  a  few  par- 
ties might  be  sufficient  ground  not  to  count  the  votes  of 'that 
precinct,  it  seems  by  the  rule  laid  down  in  the  Eufaula  Case  that 
they  would  be  computed  as  votes  cast.  And  neither  the  num- 
ber of  votes  counted  for  Stilwell  nor  Westville  constituting  a 
majority  of  the  votes  cast  at  such  election,  no  town  has  re- 
ceived the  requisite  majority  of  all  the  votes  cast  at  such  elec- 
tion. 

Only  two  towns  having  been  voted  for  by  the  electors  in  such 
election,  the  question  arises  as  to  whether  or  not,  under  the  pro- 
visions of  the  Constitution,  the  election  fails,  and  Westville,  on 
account  of  a  hiatus  in  the  law,  remains  the  county  seat  of  Adair 
county,  or  another  election  shall  be  held  for  the  purpose  of  the 
permanent  location  of  such  county  seat.  Section  6  of  article  17 
of  the  Constitution  provides: 

"If  a  majority  of  the  votes  cast  in  the  county  at  such  count? 
seat  election  shall  be  in  favor  of  any  town,  such  town  shall  there- 
after be  the  county  seat:  *  *  ♦  but,  if  more  than  two  towns 
are  voted  for  and  no  town  recoive  the  requisite  proportion  of  ah 
the  votes  cast,  then  all  names  of  towns  voted  for  on  said  baUot, 
except  the  two  receiving  the  greatest  number  of  votes,  shall  be 
dropped;  and  the   Governor    shall,    in    like    time    and  manner, 
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cause  to  be  called  and  held  a  second  election,  at  which  only  two 
towns  which  redeived  the  greatest  number  of  votes  cast  at  the 
first  election  shall  be  voted  for;  and  the  town  receiving  the  re- 
quisite proportion  of  the  votes  at  the  second  election  shall  be  the 
county  seat." 

Neither  of  said  two  towns  having  received  a  majority  of  all 
the  votes  casty  and,  there  not  being  more  than  two  towns  voted 
for  at  said  election,  it  follows  that,  under  the  foregoing  provis- 
ion, no  names  of  towns  are  to  be  dropped  at  the  second  election. 
The  said  two  towns  being  the  only  candidates  in  that  election  and 
being  the  two  towns  that  received  the  greatest  number  of  votes 
cast,  we  conclude  that  it  is  the  duty  of  the  Governor  in  like  time 
and  manner  to  cause  to  be  held  a  second  election  at  which  only  the 
towns  of  Westville  and  Stilwell,  which  received  the  greatest  num- 
ber of  votes  cast  at  such  election,  shall  be  voted  for,  and  the  town 
receiving  the  greatest  number  of  votes  cast  at  such  election,  to 
be  declared  to  be  the  county  seat. 

Turner,  J.,  concurs;  Kane,  C.  J.,  concurs  in  the  conclusion 
reached;  Dunn  and  Hayes,  J  J.,  not  participating. 


Digitized  by  VjOOQIC 


Digitized  by 


Google 


INDEX 


Digitized  by 


Google 


Digitized  by 


Google 


INDEX 


A. 

ABATEMENT  AND  REVIVALr— See  "Appeal  and  Error/*  23. 

1.  Application  for  Revivor — Discretion  of  Court.  Where  the  plain- 
tiff makes  application  in  proper  form,  and  within  one  year  from 
the  date  of  the  death  of  the  defendant,  for  a  revivor  of  the  action 
aflrainst  his  representaive,  the  order  must  be  grranted  as  a  mat- 
ter of  right,  not  beine:  dependent  on  the  discretion  of  the  court 
or  of  the  judge  thereof.     Kilgore  v.  Yarnell  525 

ACTION: 

1.  Liability — Divisibility.  An  action  for  a  tort,  or  based  upon  a 
wrongful  act,  is  single  and  indivisible,  and  gives  rise  to  but  one 
liability.     Railway  Co.  v.  Shutt  96 

2.  Prosecution  for  Violation  of  Ordinance— Civil  Proceeding.  A 
prosecution  for  the  violation  of  an  ordinance  of  an  incorporated 
town,  under  the  laws  in  force  in  the  Indian  Territory  prior  to 
statehood,  is  a  civil  and  not  a  criminal,  proceeding...  Everts  v. 
Town  of  Bixby  17$ 

ADVERTISEMENTS — Of  liquors  for  sale — See  "Commerce,**  1;  "Intox- 
icating Liquors." 

AFFIDAVITS: 

1.  Execution  Before  Affiant's  Attorney.  An  affidavit  filed  in  a  case, 
executed  before  a  notary  public  who  is  attorney  of  record  ap- 
pearing for  the  party  offering  the  same,  is  voidable,  and  on  being 
assailed  for  this  reason,  in  the  absence  of  a  request  for  amend- 
ment, where  such  a  course  is  permissible,  should  be  held  void. 
Shanholtzer   v.   Thompson   198 

2.  Positive  Averments.  An  affidavit  to  be  used  as  evidence  should 
state  facts  positively,  and  not  merely  upon  belief.    Idem  198 

AGENCY— See  "Principal  and  Agent** 

ALLOTMENTS—See   "Indians.** 

ANIMALS — ^Injuries  to — See   "Carriers."   1-5;    "Railroads,**   5,   6. 

Running  at  Large — Election.  Act  May  21,  1908  (Sess.  Laws  1907-08, 
p.  22,  c.  4,  art.  2).  authorizes  i>eople  of  any  stock  district  or  coun- 
ty where  animals  were  not  restrained  from  running  at  large  un- 
der Sess.  Laws  1903,  pp.  39,  40,  c.  1,  art.  1.  sections  1,  2,  to  de- 
termine, at  an  election  held  under  Sess.  Laws  1903,  p.  39,  c.  1, 
art.  1,  whether  domestic  animals  shall  run  at  large  in  such  dis- 
trict or  county...  Le  Flore  v.  Sanders 301 
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ANSWER— See  "Justices  of  the  Peace/*  2;   "Pleading." 

APPEAL.  AND  ERROR— See   "Continuance." 

Appeals  from  Justice  courts — See  "Constitutional  Law,"  5;  "Jus- 
tices of  the  Peace."  1.  3,  4,  5. 

Appeals   from   mayor's    court — See   "Courts,"    2,    3,   4. 
Review  of  taxation  of  costs — See  "Courts,"  1. 

Review  of  orders  of  Corporation  Commission — See  "Carriers."  6, 
7,   8;    "Corporation   Commission";    "Railroads,*-   3,    4,   7,    11. 

1.  Presentation  and  Reservation  of  Grounds  of  Review — Questions 
Not  Presented  Below.  The  question  of  misjoinder  of  parties,  or 
of  causes  of  action,  or  of  defect  of  parties,  must  be  properly 
taken  advantage  of  in  apt  time  in  the  trial  court,  or  the  same 
win  be  treated  as  waived  in  the  Supreme  Court.  Railway  v. 
Shutt   M 

2.  Defects  in  Case- Made — Dismissal.  Where  error  is  brought  to 
this  court  by  case-made  and  also  by  a  transcript,  and  the  ques- 
tions sought  to  be  presented  are  raised  on  the  face  of  the  record 
proper,  a  motion  to  dismiss  because  of  defects  in  the  case-made 

will   be  overruled.     Grunawalt   v.   Grunawalt 756 

3.  Dismissal— Failure  to  File  Briefs.  In  each  civil  cause  filed  in  this 
court  it  Is  the  duty  of  counsel  for  plaintiff  in  error,  unless  other- 
wise ordered  by  the  court,  to  prepare,  serve,  and  file  briefs  In 
the  office  of  the  clerk  within  40  days  after  filing  the  petition  in 
error;  and  where  this  is  not  done,  and  a  motion  is  filed  by  coun- 
sel for  defendant  in  error  to  dismiss  the  petition  In  error  for  and 
on  account  of  this,  and  no  motion  or  stipulation  for  extension  of 
time  is  filed  and  the  time  Is  not  extended,  the  motion  to  dismiss 

will  be  sustained.     Walker  v.   Hannewincle 152 

4.  Record — Recitals — Conclusiveness.  The  recital  of  the  record  on 
review  In  this  court  will  control,  over  the  statement  of  a  motion 
on  the  part  of  the  plaintiff  in  error,  which  was  supported  in  the 
district  court  only  by  her  affidavit.     Everts  v.  Town  of  Bixby.„ 176 

5.  Discretion  of  Intermediate  Court — Setting  Aside  Dismissal  of  Ap- 
peal. A  motion  to  set  aside  an  order  of  the  district  court,  dis- 
missing an  appeal  on  account  of  laches  of  the  appellant,  involves 
the  exercise  of  a  discretion  by  such  court;  and,  where  the  record 
fails  to  affirmatively  show  an  abuse  thereof,  the  Judgment  of  the 
lower   court  should    not   be   disturbed.      Idem „.      176 

6.  Record — Motion  to  Discharge  Attachment.  A  motion  to  discharge 
property  from  an  attachment  Is  not  part  of  the  record,  unless 
made  so  by  bill  of  exceptions  or  case-made.     Lamb  v.  Young —      614 

7.  Review — Discretion  of  Lower  Court — Vacation  of  Judgment.     An 

application  to  vacate  a  judgment  under  Wilson's  Rev.  &  Ann. 
St.  Okla,  1903,  sections  4760-4763,  inclusive,  is  addressed  to  the 
sound  legal  discretion  of  the  court,  and  will  not  l>e  disturbed  on 
appeal,  unless  it  clearly  appears  that  the  court  has  abused  Its 
discretion.     Railway  Co.  v.  Schultz ^ 365 
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8.  Review— Change  of  Theory.  When  the  answer  of  the  defendant 
and  the  reply  of  the  plaintiff  join  Issues  inconsistent  with  the 
allegations  of  the  petition,  and  the  case  is  submitted  to  the 
court  below  without  objection  on  the  issues  joined  by  the  an- 
swer and  reply,  and  judgment  is  rendered  on  that  theory,  the 
parties  will  not  be  permitted  to  change  in  this  court  a  theory 
voluntarily  adopted  in  the  court  below.     Border  v.  Carrabine 609 

9.  Pleading — issues,  Proof  and  Variance.  Proof  of  a  fact  different 
from  that  stated  in  the  pleadings,  but  not  amounting  to  a  fail- 
ure of  proof  and  to  which  no  objection  was  made  by  the  ad- 
verse party,  held  not  available  on  review.  Patterson  v.  Rail- 
way Co 747 

10.  Harmless  Error — Erroneous  Instructions.  Where,  at  the  conclu- 
sion of  the  evidence,  counsel  for  plaintiff  moves  for  an  Instructed 
verdict,  which  the  court  should  give,  but  which  it  refuses,  and 
the  jury  under  general  and  special  instructions,  given  by  the 
court,  returns  a  verdict  for  plaintiff,  on  which  judgment  is  en- 
tered, the  same  will  not  be  reversed  by  this  court  on  account 
of  errors  alleged  to  have  occurred  In  the  Instructions  griven. 
McConnell    v.    Holderman 129 

11.  Harmless  Error — Instructions.  Where  a  verdict  and  judgment 
are  authorized  by  the  evidence,  and  another  would  be  unwar- 
ranted, the  same  will  not  be  reversed  on  appeal  on  account  of 
errors  alleged  to  exist  in  the  instructions  given.    Bank  v.  Wootten 

&    Potts    425 

12.  Harmless  Error — Instructions.  While  in  an  action  on  an  insur- 
ance policy  it  was  error  for  the  court  to  charge  the  jury  that 
certain  proof  of  loss  Introduced  in  evidence  was  a  sufficient  com- 
pliance with  the  requirements  of  the  policy,  the  same  is  harm- 
less error,  where  It  appears  from  unconflicting  evidence  that 
proof  of  loss  had  been  waived.     Insurance  Co.  v.  Mittendorf 651 

13.  Harmless  Error — Ruling,  on  Demurrer.  Although  a  demurrer 
njay  have  been  improperly  overruled,  yet.  if  the  demurrant  was 
not  harmed  by  such  ruling,  judgment  will  not  be  reversed  on 
account  of  the  harmless  error.     Mullen  v.  Thaxton 643 

14.  Harmless  Error — Rulings  on  Evidence.  The  improper  admis- 
sion  or   rejection   of   evidence,    if   not   prejudicial    to   the   party 

complaining.  Is  not  ground  for  reversal.     Idem 643 

Funk  V.    Hendricks  837 

15.  Harmless  Error — Error  Without  Prejudice.  The  court,  in  every 
stage  of  action,  must  disregard  any  error  or  defect  in  the  plead- 
ings or  proceedings  which  does  not  affect  the  substantial  rights 
of  the  adverse  party;  and  no  judgment  shall  be  reversed  or  af- 
fected by  reason  of  such  err6r  or  defect.     Idem 643 

16.  Ind.  Ter.  Procedure — Transfer  of  Cause — Method.  A  judgrment 
rendered  In  a  United  States  Court  for  the  Indian  Territory  prior 
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to  the  admission  of  the  state  cannot  be  brousrht  to  the  Supreme 
court  of  the  state  for  review  by  a  proceeding  in  error  with  a 

petition  in  error  and  transcript.     Parks  v.  City  of  Ada 168 

Edwards  v.  Jewell  ~ 172 

Riverside  Oil  &  Gas  Co.  v.  Tulsa,  etc.,  Power  Co — ^ 323 

Conner  v.  Tailor  &   Leaverett  « 704 

17.  Same— Citation — Necessity.  Under  the  federal  appellate  pro- 
cedure in  force  in  the  Indian  Territory  prior  to  the  admission  of 
the  state*  an  appeal  which  was  allowed  by  one  of  the  justices 
of  the  United  States  Court  of  Appeals  for  the  Indian  Territor>- 
becomes  inoperative,  and  on  motion  will  be  dismissed,  where  no 
citation  was  issued  and  sismed  by  such  justice  upon  the  allow- 
ance of  the  appeal  and  approval  of  the  bond,  and  where  no  cita- 
tion by  order  of  the  Supreme  Court  has  been  issued  and  served 
before  the  expiration  of  the  ensuing:  term  after  the  allowance  of 

the  appeal.     Idem   '. „ IW 

18.  Same — Citation — Power  of  Clerk  to  Issue.  Under  such  procedure 
the  «lerk  of  the  court  has  no  power  to  issue  and  slgm  a  cita- 
tion.    Idem   1§8 

19.  Ind.  Ter.  Procedure — Transcript  of  Record — ^Time  for  Filing. 
Rules  19  and  20  of  the  United  States  Court  of  Appeals  of  the 
Indian  Territory,  approved  June  15,  1906  (6  Ind.  T.  Append,  pp. 
15,  17),  and  16  of  the  Eighth  Circuit  Court  of  Appeals  (90  Fed. 
clix,  31  C.  C.  A.  cllx,  2  Rose,  Code  Fed.  Proc.  p.  2007),  requiring 
the  transcript  of  record  to  be  docketed  within  90  days  from 
the  appeal's  allowance,  must  be  observed,  unless  the  time  is  en- 
larged before  its  expiration.     Beckwith  v.  Forest 226 

20.  Same — Dismissal — Discretion  of  Court.  Even  if  the  Supreme 
Court  had  a  discretion  in  determining  whether  or  not  an  ap- 
peal should  be  dismissed,  for  failure  to  file  the  transcript  with- 
in the  time  required,  yet,  no  showing  having  been  made  to  ex- 
cvse  the  delay,  the  appeal  will  be  dismissed.     Idem 226 

21.  Parties.  All  persons  who  were  parties  to  the  proceeding  in  the 
trial  court,  and  whose  interests .  will  be  affected  by  the  reversal 
of  a  judgment  on  appeal,  must  be  brought  in  and  made  parties 
in  the  appellate  court,  or  the  proceeding  will  be  dismissed.  Weis- 
bender  v.  School   Dist —      173 

22.  Defect  of  Parties.  A  proceeding  in  error  brought  by  three  of 
four  plaintiffs  in  whose  favor  a  joint  judgment  was  entered  for 
recovery  of  a  specified  sum,  in  which  the  other  plaintiff  is  made 
neither  a  party  plaintiff  nor  defendant  in  error,  must  be  dis- 
missed for  want  of  necessary  parties.     Idem -.-      173 

23.  Parties — Jurisdiction.  Where  a  proceeding  in  error  is  instituted 
against  a  deceased  defendant  and  bis  administratrix,  the  action 
not  having  been  revived  against  her  in  the  lower  court,  under 
Wilson's  Rev.  &  Ann,  St.  1903,  sec  4618,  the  Supreme  Court  held 
without   jurisdiction.      Kilgore   v.   Yarnell 525 
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24.  Proceeding  for  Review — Parties.  All  parties  to  an  action  whose 
interests  will  be  affected  by  a  reversal  of  the  judgment  appealed 
from   must   be  made  parties  to  the  appellate  proceeding:.     John 

V.    Paullin    636 

25.  Time  for  Commencement  of  Proceedings — Action  by  Guardian. 
An  appeal  from  a  juderment  against  a  guardian,  in  an  action 
prosecuted  by  him  in  his  own  name  as  guardian,  must  be  c<>n- 
menced  within  one  year  after  the  rendition  of  the  judgment, 
and  all  necessary  parties  to  the  proceeding  must  be  brought  into 
the  appellate  proceeding,  either  by  summons  in  error  or  by  entry 
of  general  appearance,  within  that  period,  or  the  appeal  will  be 
dismissed.      Idem    636 

26.  Proceedings  in  Error — Time  to  Commence.  Proceeding  in  error 
held  commenced  within  a  year  from  the  order  appealed  from,  as 
rt-quired  by  Wilson's  Rev.  &  Ann.   St.   1903,   sec.   4748.     Kilgore 

V.   Yarnell    ! 525 

27.  Commencement  of  Proceedings — Summons.  Where  no  summons 
in  error  is  issued  or  praecipe  filed  therefor,  and  no  general  ap- 
pearance is  made  by  defendant  in  error  within  one  year  after 
the  rendition  of  the  judgment  appealed  from,  a  proceeding  In 
error  is  not  commenced  within  one  year  after  the  rendition  of 
the  judgment,  as  required  by  section  4748,  Wilson's  Rev.  &  Ann. 
St.  1903,  although  a  petition  in  error  and  case- made  have  been 
filed  within  said  period  of  one  year,  and  the  proceeding  will  be 
dismissed.     Wilh'ams   v.   Paullin   694 

28.  Time  for  Taking  Appeal— Cffect  of  Stipulation.  After  the  statu- 
tory time  for  appeal  a  judgment  cannot  be  reviewed,  even  ft  all 
parties    stipulate    that    the    appellate    court    may    do    so.      John 

V.    Paullin    642 

29.  Writ  of  Error — Dismissal — Service  of  Summons.  A  petition  in 
error  will  be  dismissed  on  motion,  even  though  the  same  is  filed 
in  this  court  within  the  year  allowed  under  the  statute,  where  no 
waiver  of  issuance,  and  service  of  summons  in  error  Is  had, 
and  no  praecipe  for  the  same  filed,  and  no  summons  issued,  or 
general  appearance  made  within  such  time.  Railway  Co.  v. 
Bradham    250 

30.  Review — Questions  of  Fact.  Where  the  verdict  returned  by  a 
jury  is  reasonably  supported  by  the  evidence,  a  judgment  ren- 
dered thereon  will  not  be  reversed  on  appeal.     Loeb  v.  Loeb 384 

31.  Review — Findings   of   Court — Questions   of    Fact — Conclusiveness. 

Where  a  case  is  tried  by  the  court  without  the  Intervention  of  a 
jury,  upon  controverted  questions  of  fact,  and  there  is  evidence 
reasonably  tending  to  support  the  findings  of  the  trial  court, 
such  findings  will  not  be  disturbed  on  the  weight  of  the  evidence, 
(a)  Where  the  testimony  is  oral  and  conflicting,  and  the  finding 
of  the  court  is  general,  such  finding  is  a  finding  of  every  special 
thing  necessary  to  be  found  to  sustain  the  general  finding,  and 
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Is  conclusive  upon  this  court  upon  all  doubtful  and  disputed 
questions  of  fact. 

(b)  Where  a  case  is  tried  by  the  court  without  the  interven- 
tion of  a  Jury,  and  special  flndingrs  of  fact  are  made»  and  those 
flndingrs  are  'based  upon  oral  testimony,  in  this  court  such  find- 
ings  are  conclusive  upon  any  disputed  and  doubtful  questions  of 

fact     McCann  v.  McCann  214 

Seward  v.  Casler  ~ 275 

32.  Review — Findings  of  Fact  of  Master.  The  legral  presumption, 
where  the  evidence  is  conflicting,  is  that  the  findings  of  fact  of 
a  master  in  chancery  are  correct,  and  his  report  will  not  be  sec 
aside*  unless  it  appears  with  reasonable  clearness  that  he  has 
fallen  into  a  mistake  of  fact.     Blakemore  v.  Johnson „_._._344 

33.  Review — Findings  of  Chancellor.  In  chancery  cases  in  the  In- 
dian Territory  prior  to  statehood,  where  there  was  no  consent 
reference  to  a  master,  the  finding  of  the  chancellor  on  the  report 
of  the  master  is  only  persuasive,  and  his  findings  may  be  re- 
versed, unless  the  same  are  sustained  by  a  preponderance  of 
testimony.     Horn  v.  Gibson 481 

34.  Review — Questions  of  Fact.  When  the  record  presents  no  ques- 
tion for  review  except  such  as  would  require  this  court  to  weigh 
the  evidence  and  determine  where  the  preponderance  lay.  the 
judgment  of  the  court  below  will  be  affirmed.  Carr  v.  Maxwoll 
Trading    Co 758 

35.  Decisions  Reviewable — Finalty  of  Order.  An  order  vacating  a 
Judgment  for  the  purpose  of  permitting  a  party  against  whom 
said  judgment  is  rendered  to  prosecute  or  defend  is  interlocutory, 
and  not  a  final  order,  from  which  an  appeal  will  lie  to  the  Su- 
preme 'Court.     W.   L.  Moody  A  Co.  v.  Freerhan  A  Williams. 70^ 

Maddle   v.    Beavers    —      703 

36.  Orders  Appealable — Vacation  of  Judgment.  Where,  pursuant  to 
Wilson's  Rev.  &  Ann.  St.  1903.  sections  4760.  4761,  an  order  is 
made  to  set  aside  a  judgment  of  the  district  court  affirming  the 
Judgment  of  a  mayor's  court  for  failure  to  prosecute  for  irregu- 
larities in  obtaining  said  judgment  of  the  district  court,  said 
order  is  not  final,  and  error  therefrom  will  not  lie.  Town  of 
Byars    v.    Sprouls    ™-      291 

37.  Appealable  Order— "Final  Order."  Where  a  motion  made  by  de- 
fendant to  strike  certain  portions  of  plaintifTs  petition  Is  sus- 
tained, and  no  further  action  is  taken  by  the  court,  the  same  is 
not  a  final  or  appealable  order,  sufficient  to  vest  jurisdiction  in 
the  Supreme  Court  to  entertain  an  appeal  from  such  action. 
Grunawalt  v.  Qrunawalt  _      75§ 
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APPEARANCE: 

Effect — Waiver  of  Objections.  Defendant,  In  an  action  before  a  United 
States  commissioner,  held,  by  appearing:  and  filing  affidavit  for 
appeal  and  superseding:  the  Judgment,  to  have  entered  his  ap- 
pearance and  could  not  thereafter  complain  of  the  Jurisdiction 
of  the  commissioner.  Farmers'  Nat.  Bank  of  Vinita  v.  First  Nat. 
Bank    140 

ASSETS— See  "Banks  and  Banking";    "Corporations/'   1. 

ASSIGNMENTS— See  "Bills  and  Notes/*   5. 

1.  Rights  of  Action — For  Tort.  A  cause  of  action  in  favor  of  the 
owner  of  personalty,  on  account  of  the  wrongful  destruction  of 
such  property  by  fire,  against  the  wrongdoer,  is  not  assignable. 
Railway  Co.  v.  Shutt  96 

2.  Rights  of  Action — Conversion  of  Personalty.  A  cause  of  action 
in  favor  of  the  owner  of  personalty,  against  a  party  wrongfully 
taking  and  converting  the  same  to  his  use,  is  assignable...  Idem....        96 

3.  Priority — Notice  to  Debtor.  Where  two  assignments  of  a  chose 
in  action  are  made,  the  assignee  who  first  gives  notice  to  the 
debtor  has  the  prior  right,  though  his  assignment  is  subsequent 

to  the  other.     Bank  v.  Mitchell 488 

ATTACHMENT — Motion  to  discharge  not  part  of  record — See  "Appeal 
and  Error,"  6. 

1.  Process — Publication  Notice — Sufficiency.  In  an  action  for  at- 
tachment against  a  non-resident  defendant  whose  land  has  been 
levied  upon,  a  publication  notice  which  falls  to  describe  the  land 
attached,  and  fails  to  state  inferentially.  or  In  any  other  manner, 
the  nature  of  the  Judgment  which  will  be  taken,  is  fatally  de- 
fective.    Ballew  V.  Young   182 

2.  Claims  of  Third  Persons— Intervener — Grounds  of  Attack.  Any 
party  who,  under  section  4244,  Wilson's  Rev.  &  Ann.  St.  1903,  in- 
tervenes in  an  attachment  proceeding,  and  claims  the  property 
attached  or  levied  upon,  can  make  only  such  objections  to  the 
irregularity  of  the  proceedings  as  he  could  make  in  attacking 
them  in  an  independent  collateral  action.     Idem 182 

3.  Discharge — Grounds — Void  Service.  In  an  action  agrainst  a  non- 
resident, in  which  an  order  of  attachment  was  Issued  at  the  time 
ot  the  filing  of  the  petition,  and  on  the  same  date  an  affidavit 
for  service  by  publication  was  filed,  and  the  first  publication  was 
made  within  60  days  from  the  date  of  the  filing  of  the  petition, 
but  the  affidavit  for  service  by  publication  and  the  publication 
notice  were  so  defective  as  to  be  absolutely  void,  held,  that  a 
motion  to  dissolve  and  discharge  the  attachment  and  dismiss  the 
action,  made  more  than  eight  months  after  the  filing  of  the  pe- 
tition, levy,  and  return  of  the  order  of  attachment,  was  properly 
sustained  for  the  reason  that  the  action  had  not  been  commenced. 
Idem 182 
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Al  TACHMBNT— ConUnued. 

4.  Bond — Amendment.  Where  a  bond  in  attachment  is  conditioned 
as  provided  by  Wilson's  Rev.  &  Ann.  St.  Okla.  1903,  sec  4367, 
instead  of  as  required  by  Act  March  15,  1906  (Laws  1905,  p.  326. 
c.  28),  amendatory  thereof,  it  was  error  for  the  court  to  dis- 
charge the  attachment  on  account  of  such  defect  without  first 
granting  opportunity  to  plaintiff,  who  asked  leave  to  amend,  to 
file  a  new  bond  such  as  said  act  requires.    Wells  v.  McCrady 296 

ATTORNEY  AND  CLIENT— Execution  of  affidavit  before  affiant's  at- 
torney— See  "Affidavits." 

Fees   as   costs   in   actions  for   personal   services — See    **Constitu- 
tional  Law,"   6. 

1.  Disbarment — Authority  to  Disbar.  Section  33  of  the  schedule  to 
the  Constitution  which  provides  that  all  attorneys  at  law,  licensed 
to  practice  in  any  court  of  record  of  the  territory  of  Oklahoma,  or 
in  any  of  the  United  States  courts  for  the  Indian  Territory,  or 
any  court  of  record  of  any  of  the  Five  Civilized  Tribes,  shall  be 
eligible  to  practice  in  any  court  of  the  state  without  examination, 
does  not  preclude  this  court  from  inquiring  into  the  moral  qual- 
ifications, or  to  disbar  those  who  fall  within  its  terms,  and  who 
claim  the  rights  conferred  thereunder,  when  the  contingency 
arises  requiring  the  exercise  of  such  power.     In  re  Mosher 61 

2.  Disbarment— Grounds— Fraud  Upon  Court.  An  attorney  at  law 
who  had  been  disbarred  in  a  sister  state  for  fraud  and  deceit 
and  who  within  a  short  time  thereafter  moved  to  the  Indian  Ter- 
ritory and  was  admitted  to  practice  in  the  courts  of  that  terri- 
tory, and  on  such  admission  had  himself  enrolled  in  this  court 
without  disclosing  such  previous  disbarment,  is  thereby  guilty 
of  practicing  such  fraud  and  deceit  as  to  require  his  disbar- 
ment, when  the  same  is  properly  brought  to  the  notice  of  this 
court.      Idem    - ®^ 

3.  Unprofessional  Conduct.  In  a  case  where  counsel  represenUng  a 
defendant  in  a  criminal  prosecution  makes  application  for  a  con- 
tinuance on  account  of  the  absence  of  material  witnesses,  who 
at  the  time  of  the  presentation  of  the  application  are  in  fact 
present  in  the  court  room,  but  of  which  fact  counsel  In  good 
faith  is  unaware,  and  at  the  time  actually  believed  them  to  be 
absent,  he  is  entitled,  on  charges  of  unprofessional  conduct  be- 
ing brought  against  him  on  account  of  such  application,  to  be 
exonerated.     In  re  Champion  154 

4.  Disbarment— Civil  Proceeding.  An  action  by  virtue  of  sections 
232-237    (sections   10-15.  c.   7)   Wilson's  Rev.   &   Ann,   St.   1903.  is 

a  civil  proceeding.     In  re   Biggers  —      842 
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BANKS  AND  BANKING: 

1.  Sale  of  Stock — Estoppel.  A  stockholder  and  director  in  a  bank- 
ing corporation  organized  and  existing  under  the  laws  of  the  ter- 
ritory of  Oklahoma*  having  certain  property  consisting  of  lost 
warrants.  Inadvertently  Intermingled  with  the  assets  of  said  bank 
at  the  time  of  the  sale  of  his  stock  therein,  Is  not,  as  against 
said  bank  suing  thereon  as  owner,  estopped  to  set  up  title  there- 
to, either  before  or  after  the  completion  of  its  conversion  Into  a 
national  bank.     People's  Nat.  Bank  v.  Comr's 145 

2.  Collections — Laches — Liability...  A  bank,  which  accepted  a  check 
drawn  on  another  bank  to  be  Immediately  placed  to  the  credit 
of  the  person  delivering  the  check  to  it,  held  the  owner  of  the 
check  and  liable  for  loss  by  laches  in  collecting  It.  Hobart  Nat. 
Bank  v.  McMurrough  ..v 210 

3.  Deposits  by  Agent — Application  by  Bank — Rights  of  Principal. 
Where  an  agent  deposits  money  belonging  to  his  principal  in  a 
bank  to  which  he  himself  Is  indebted,  and  the  bank,  without  his 
knowledge  or  authority,  applies  the  same  on  a  debt  owing  by 
him  to  the  bank,  the  principal  is  not  debarred  from  recovering 
from  the  bank,  where  the  facts  disclose  that  the  indebtedness 
from  such  agent  grew  out  of  a  private  business  contract  between 
them,  under  the  terms  of  which  specific  moneys  only  were  to  be 
used  or  applied,  and  the  fund  Involved  did  not  fall  within  this 
class.      Bank   v.    Wootten    &    Potts 425 

BIGAMY— St  e   "Marriage." 

BILLS  AND  NOTES— See  'Contracts,"  5;  "Evidence,"  4;  "Insurance," 
1;    "Pleading."   2. 

1.  Actions — Verified  Denial.  In  an  action  on  a  promissory  note  by 
one  as  receiver  of  the  Indorsee  thereof,  where  nothing  appears 
by  way  of  Indorsement  or  otherwise  to  indicate  the  ownership 
of  plalntilT  therein,  or  that  said  note  had  passed  under  his  re- 
ceivership, but  there  is  an  allegation  In  the  petition  that  "he  is 
the  owner  and  holder  of  said  promissory  note  as  receiver,"  held, 
that  such  allegation  may  be  put  in  Issue  by  an  answer  not  veri- 
fied by  affidavit.     Doughty  v.  Funk 312 

2.  Actions — Proof  of  Instrument.  An  action  on  a  promissory  note 
by  one  as  receiver  of  the  indorsee  thereof  cannot  be  maintained 
unless  the  original  be  introduced  In  evidence,  where  the  same  Is 
in  custody  or  corttrol  of  plaintlfT.  This  rule  of  evidence  is  not 
dispensed  with  by  Wilson's  Rev.  and  Ann.  St.  1903,  sec.  4312. 
which  provides  that:  "In  all  actions,  allegations  of  the  execution 
of  written  Instruments  and  Indorsements  thereon,  •  •  •  shall 
be  taken  as  true  unless  the  denial  of  the  same  be  verified  by  the 
alfidavlt  of  the  party.  •  •  • »»  Said  statute  does  not  dispense 
with  proof  of  the  existence  of  the   instrument  or  the  right  of 

the  party  to  hold  It  by  assignment.     Idem 312 
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BILLS  AND  NOTES— Continued. 

3.  Railroad  Bonus — False  Representations.  False  representations  to 
procure  railroad  aid  construction  notes  held  no  defense  thereto, 
where  not  relied  upon  by  the  maker.    Southard  v.  Railway  Co 406 

4.  Railroad  Bonus — Public  Policy.  A  note  In  aid  of  the  construc- 
tion of  a  railroad  between  irlven  points  held  not  void  as  against 
public  policy...   Idem  406 

5.  Assignment— Counterclaim.  A  subsequent  holder  and  owner  of 
a  non-negrotiable  promissory  note  is  not  liable  to  the  maker  ther**- 
of  for  damages  sustained  as  the  result  of  an  independent  and  sep- 
arate contract  between  the  original  payee  and  maker  of  such 
note  where  such  liability  had  In  no  way  become  attached  to  the 
note  while  the  same  was  yet  in  the  hands  of  the  original  paye<». 
Johnson  v.  Acme   Harvesting  Mach.  Co ~ 469 

6.  Illegal  Consideration — Possessory  Rights  to  Indian  Land.  In  an 
action  on  a  note  dated  September  17,  1903,  held  a  good  defense 
that  it  was  given  for  the  possession  of  land  held  by  plaintiff,  a 
member  of  the  Choctaw  Tribe,  In  excess  of  the  land  allowed  blm 

by  law.     Combs  v.  Miller  571 

BOARDS — Powers — See  "Colleges  and  Universities." 

BONDS — See   "Attachment,"   4;    "Municipal   Corporations." 

BOUNDARIES— Town  Sites  in  Ind.  Ter.— See  "Public  Lands." 

Government  Corners — Conclusiveness.  The  definitely  ascertained  mon- 
uments or  comer  stones  fixed  by  the  government  surveyors  as 
the  boundary  between  sections.  If  ascertainable,  must  govern, 
(la)  In  re-establishing  corners  and  boundary  lines  destroyed  or 
in  dispute,  such  monuments  or  corner  stones  must  control  both 
courses  and  distances.     Seward  v.  Casier 275 

BRIEFS— See  "Appeal  and  Error." 

BUILDING  AND  LOAN  ASSOCIATIONS: 

Application — Withdrawal — insufficiency.  Notice  of  withdrawal  of  writ- 
ten application  for  stock  in  an  association  held  insufficient. 
Ark.  Btdg.  A  Loan  Ass'n  v.  Pottenger  Drug  Co 118 

C. 
CANCELLATION   OF  INSTRUMENTS— See   "Indians,"   8. 
CARRIERS: 

1.  Carriage  of  Live  Stock — Notice  of  Loss.  Notice  of  claim  for  dam- 
ages  to  live  stock  shipment   held   to  substantially   comply  with 

the   contract.      Railway   Co.   v.   Davis 577 

2.  Same— Time  to  Sue— Waiver  by  Agent.  Station  agent  held  with- 
out power  to  waive  contract  requirement  that  a  suit  for  injury 

tc  live  stock  shipped  be  brought  within  90  days.     Idem 677 


Digitized  by  LjOOQ IC 


INDEX.— Vol.  XXIV.  915 

CARRIEIRS — Continued. 

3.  Injury  to   Freight — Exemption  from    Liability — Burden   of   Proof. 

If  the  carrier  seeks  to  escape  liability  on  the  ground  that  the 
loss  of  or  Injury  to  the  goods  is  one  excepted  by  a  valid  special 
contract,  he  has  the  burden  of  proving,  not  only  the  making  of 
such  special  contract,  but  also  that  the  loss  or  Injury  for  which 
the  action  Is  brought  falls  within  a  specified  exception  contained 
in  such  special  contract.     Patterson  v.  Railway  Co 747 

4^  Carriage  of  Live  Stock — Notice  of  Loss.  Hogs  that  died  in  the 
^ar.  and  were  removed  therefrom  in  transit,  held  not  within  the 
requirement  of  the  transportation  contract  making  certain  no- 
tice of  loss  or  Injury  a  condition  precedent  to  a  recovery  by  the 
shipper.     Idem ~      747 

5.  Sams — Care  of  Carrier.  A  carrier  aware  that  no  one  Is  accom- 
panying live  stock  held  bound  to  give  the  necessary  attention, 
regardless  of  the  contract  of  the  shipper  to  care  for  the  live  stock 
himself.     Idem 1 747 

6.  Regulation  by  Corporation  Commission — Review  by  Courts.  An 
appeal  will  lie  to  the  Supreme  Court  of  the  state  from  the  action 
of  the  Corporation  Commission  prescribing  rates,  charges,  or 
classifications  of  traflflc  or  alTectIng  the  train  schedule  of  any 
transportation  company,  or  requiring  additional  facilities,  con- 
veniences, or  public  service  of  any  transportation  or  transmission 
company,  or  refusing  to  approve  a  suspending  bond,  or  requir- 
ing additional  security  thereon,  or  an  Increase  thereof.     Railway 

Co.  V.  State  805 

7.  Corporation    Commission — Fixing    Ratee— Appeal.     Under   Const, 
art.    9,   sec.   22    (6unn*s   Ed.   sec.   234),   Corporation   Commission, 
fixing  railroad  rates,  must  make  findings  of  fact,  and,  on  appeal,    * 
certify  them   to  the  Supreme  Court     Midland   Valley   R.  Co.  v. 
State    817 

8.  Same— Finding  of  Facts — Remand.  When  the  Corporation  Com- 
mission, In  fixing  freight  rates,  falls  to  make  a  finding  of  facts 
and  certify  it  to  the  Supreme  Court,  on  appeal,  the  court  may, 
under  Const,  art.  9,  sec.  22  (Bunn's  Ed.  sec.  234),  remand,  with 
directions  to  find  the  facts  and  certify  them.     Idem 817 

CASE -MADE — See   "Appeal   and   Error." 

CHATTEL  MORTGAGES: 

1.  Filing — Place  of— "At  Such  Time."  Under  Wilson's  Rev.  &  Ann. 
St.  1903.  sec.  3578,  providing  for  the  filing  of  mortgages  in  the 
county  where  the  property  "Is  at  such  time  situated,"  a  mortgage 
of  mules  which  were  taken  by  the  mortgagor  by  consent  of  the 
mortgagee  Into  Indian  Territory  Is  properly  recordable  in  the 
county  in  which  the  mules  were  at  the  time  the  mortgage  was 
executed,  and  not  in  Indian  Territory,  where  they  were  subse- 
quently taken,  and,  such  mortgage  not  being  there  recorded.  Is 
void  as  to  subsequent  attaching  creditors  of  the  mortgragor. 
Hales  V.  Zander 246 
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CHATTEL  MORTGAGES— Continued. 

2.  Detcpiption — Sufficiency.  A  description  in  a  chattel  inortgage, 
which  is  sufficient  to  put  a  third  person  upon  Inquiry  which, 
when  pursued,  will  enable  him  to  ascertain  the  property  intended 

to  be  included  in  said  mortgragre,  is  grood.    Bank  v.  Rogers — 357 

3.  Description  of  Crop— Sufficiency.     Mortgagre  of  cotton  crop  held 

to  sufficiently  describe  the  crop  as  against  third  persons.     Idem     357 

CHECKS—Laches  in  collection— See  "Banks  and  Banklngr/*  2. 
CHILDREN— See  "Parent  and  Child";    "Schools  and  School  Districts." 
CITATION — See  "Appeal  and  Error." 
CLERKS  OF  COURTS: 

1.  Fees — Supreme  Court — Statutory  Provisions.  The  sections  of 
the  act  of  the  Legrislature  of  Oklahoma  contained  in  chapter  la, 
p.  160.  Laws  1897,  relating:  to  the  fees  of  the  clerk  of  the  Su- 
preme Court  and  the  payment  thereof,  are  void;  following  Pitts 
V.  Logan  County,  3  Okla.  719,  41  Pac  584,  and  United  States  v. 
MacMillan,  165  U.  S.  504,  17  Sup.  Ct.  395.  41  L.  Ed.  805.     Bohart 

V.    Anderson    -       82 

2.  Fees — Supreme  Court.  Section  13  of  the  Organic  Act  (Wilson's 
Rev.  &  Ann.  St.  1903,  sec.  73).  and  chapter  16,  title  "Judiciary," 
sec.  833,  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  St.  1901,  p.  642),  relating  to  the  fees  and  compensation 
of  the  clerk  of  the  Supreme  Court  of  the  territory  of  Oklahoma, 
are  inconsistent  with  and  repugnant  to  the  schedule  of  the 
•Constitution,   as   well   as   locally   inapplicable:    hence   they   were 

.     not  extended  to.  nor  did  they  remain  in  force  in,  the  state.  Idem       82 

3.  Fees— Supreme  Court— Payment  in  Advance.  A  party  requiring 
the  service  of  the  clerk  of  the  Supreme  Court  may  lawfuHy  oe 
required  to  make  payment  therefor  at  the  time  the  request  for 
the  service  is  made,  and  the  clerk  may  lawfully  decline  to  render 
the  service  until  reasonable  compensation  is  tendered  therefor. 
Idem     -. ^ ^        82 

4.  Pees — Clerk  of  Supreme  Court.  Certain  schedule  of  fees  held 
reasonable.     Shanks  v.  Pinkston  848 

COLLEGES  AND  UNIVERSITIES: 

1.  Regents — Agricultural  Board — Constitutional  Powers.  Section  31 
of  article  6,  page  203,  Snyder's  Constitution  of  Oklahoma,  pro- 
viding that  the  board  of  agriculture  therein  created  shall  be  the 
board  of  regents  of  the  state  agricultural  and  mechanical  college, 
and  "shall  discharge  such  other  duties  ♦  •  •  as  may  be  pro- 
vided by  law,"  vests  the  said  board  of  agriculture  with  the  same 
power.  Jurisdiction,  and  authority  that  was  possessed  by  the 
board  of  regents  of  the  agricultural  and  mechanical  college  at 
the  time  of  the*  adoption  of  the  Constitution.  Trapp  v.  Cook 
Const.  Co 850 
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<:OLJLEX>BS  AND  UNIVERSITIEIS— Continued. 

2.  Officers — Duties — Constitutional  Provisions — Conflict.  That  por- 
tion of  article  1,  c.  37,  p.  563,  Sess.  Laws  Okla.  1909,  definlnsr 
the  duties  of  the  state  board  of  public  affairs,  so  far  as  It  at- 
tempts to  confer  upon  the  board  of  public  affairs  the  powers  and 
duties  vested  in  the  board  of  regents  of  the  state  agricultural 
and  mechanical  college  as  the  same  were  conferred  by  the  Con- 
stitution, is  void.     Idem  850 

COMMRRCE: 

1.  Interstate— intoxicating  Liquor — Advertisement  For  Sale.  By  the 
act  of  Congress  known  as  the  "Wilson  Act"  (Act  Aug.  8,  1890,  c. 
728,  26  Stat  313  [U.  S.  Comp.  St.  1901,  p.  3177]),  intoxicating  llq- 
ors  are,  to  a  certain  extent,  withdrawn  from  the  protection  of 
the  commerce  clause  of  the  United  States  Constitution,  and  made 
subject  to  the  police  powers  of  the  state.  Since  said  act  a  state 
may  lawfully  prohibit  the  advertising  within  the  state  of  intox- 
icating liquors  sold  or  kept  for  sale  without  the  state.  State  ex 
rel.  V.  State  Capital  Co 252 

Z.  Interstate— Intoxicating  Liquors — Delivery — Police  Power.  Under 
the  Wilson  act  (Act  Cong.  Aug.  8,  1890,  c.  728.  26  Stat.  313  [U.  S. 
Comp.  St.  1901,  p.  3177]).  the  police  power  of  a  state  attaches 
immediately  after  delivery  to  the  consignee  of  an  Interstate  ship- 
ment of  intoxicating  liquor.     State  v.  Eighteen  Casks  of  Beer 786 

3.  Same — Seizure  by  State.  An  interstate  shipment  of  intoxicating 
liquor  delivered  to  consignee  on  the  carrier's  premises  may  be 
confiscated  under  Enforcing  Act  (Sess.  T^aws  1907-08,  p.  605,  c. 
69)  art.  3,  sections  5,  6,  before  the  same  has  been  removed  from 
the  carrier's  premises,  if  consignee  intends  to  sell  it  in  violation 

of  law.     Idem   786 

4.  Same — Shipment  for  Personal  Use.  An  interstate  shipment  of 
intoxicating  liquor  cannot  be  confiscated  under  Enforcing  Act 
(Sess.  Laws  1907-08.  p.  605,  c.  69)  art.  3,  sections  5,  6,  either  be- 
fore  or   after   removal    from    the   carrier's   premises,    if   intended 

for  the  personal  use  of  consignee  or  his  family.     Idem 786 

CONSIDERATION— See  "Bills  and  Notes,"  3.  4,  G;  "Contracts";  "Evi- 
dence," 4;   "Indians." 

CONSTITUTIONAL  LAW — See  "Carriers,"  7.  8;  "Colleges  and  Univer- 
sities"; "Commerce":  "Counties";  "Courts";  "Criminal  Law"; 
"Intoxicating  Liquors";  "Judges";  "Jury";  "Justices  of  the 
Peace,"  3-6;  "Municipal  Corporations,"  4,  5;  "Railroads,"  7,  11; 
"Statutes." 

1.         Construction   in   Favor  of  Constitutionality — Two  Interpretations. 

If  a  statute  is  susceptible  of  two  interpretations,  that  should  be 
adopted  which  gives  the  statute  the  effect  evidently  intended  by 
the*  Legislature,  especially  if  the  other  construction  would  render 
the  same  invalid.     Rakowski  v.  Wagoner 282 
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CONSTITUTIONAL  LAW— K^ontlnued. 

2.  Construction — Constitutionality  Favored.  A  statute  will  not  be 
declared  invalid  as  beln^  repugnant  to  the  provisions  of  the  Con- 
stitution, unless  such  repugmancy  Is  clear  and  appears  beyond  a 
reasonable  doubt.     Idem  « ~ 282 

'3.  General  or  Special  Act — Discretion  of  Legislature.  What  can  be 
accomplished  by  sr^neral  or  special  legrislation  is,  as  a  rule,  left  to 
the  Legislature,  and  its  action,  with  few  exceptions,  is  not  re- 
viewable by  the  courts.    State  ex  rel.  v.  Brown ^     433 

4.  Const.  Provisions  Self- Executing — Disqualification  of  Judges. 
Const,  art.  2,  sec.  6  (Bunn's  Ed.  sec.  15;  Snyder's  EM.  p.  21).  de- 
clarlnsr  that  Justice  shall  be  administered  without  prejudice,  held 
self-executiniT*  and  sufficient,  in  the  absence  of  statute,  to  dis- 
qualify a  Judsre  for  prejudice.     Idem _„.      433 

5.  Appeals  from  Justice  Courts— Self -Executing  Provisions.  Const 
art  7,  sections  14.  18  (Bunn's  Ed.  sections  186,  190;  Snyder's 
Ed.  pp.  221,  222),  allowing  an  appeal  from  a  Justice  of  the  peace 

to  the  county  court,  are  self-executingr.     Railroad  Co.  v.  Bray 471 

€.  Equal  Protection  of  the  Law — Attorney's  Fees — ^Actions  for  Per- 
sonal Services.  Section  1,  c.  87  (section  6916),  Wilson's  Rev.  A 
Ann.  St.  1903,  providinir  for  an  attorney's  fee,  where  an  action  is 
brought  by  any  laborer,  clerk,  servant,  nurse,  or  other  person  for 
compensation  for  personal  services,  to  be  recovered  as  costs,  is 
in  violation  of  the  fourteenth  amendment  of  the  Constitution  of 
the   United   States  and   void.     Oligschlager  v.   Stephenson^ „.      760 

7.  Statutes — Intent.  A  thlnir  within  the  intent  of  a  constitutional 
enactment  is,  for  all  purposes,  to  be  regrarded  within  the  words 
and  terms  of  the  Constitution;  and  a  legrislative  enactment,  evad- 
ing the  terms  and  clearly  expressed  or  necessarily  implied  pur- 
poses of  the  Constitution,  is  as  clearly  void  as  if  in  express  term^ 
forbidden.     Trapp  v.  Cook  Const.  Co » 850 

CONTINUANCE: 

Appeal  and  Error — Discretion  of  Court — Review.  After  the  beginning 
of  the  trial,  and  during  the  progress  of  the  examination  of  the 
witnesses,  a  motion  for  a  continuance,  in  order  to  procure  wit- 
nesses to  support  the  credibility  of  a  party  to  the  action,  is  ad- 
dressed to  the  discretion  of  the  court,  and  unless  it  affirmatively 
appears  that  in  overruling  such  motion  the  court  abused  its  dis- 
cretion, this  court  will  not  revise  the  action  of  the  lower  court 
McCann   v.   McCann   ^ 264 

CONTRACTS— See  'Bills  and  Notes";  •'Carriers";  "Evidence."  2.  3. 
4;  "Frauds,  Statute  of;  "Indians"*  "Insurance";  "Master  and 
Servant";  "Partnership";  "Party  Walls";  "Principal  and  Agent"; 
"Taxation";    "Vendor   and    Purchaser." 

1.  What  Law  Governs — Effect  of  Statehood.  A  contract  made  in 
the  Indian  Territory  prior  to  the  admission  of  Olclahoma  as  a 
state,  valid  at  the  time  and  place  where  made,  will  not  be  af- 
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CONTRACTS— Continued. 

fected  by  the  chansre  in  the  form  of  srovernment  incident  to 
Oklahoma  becoming  a  state.     Turner  v.  Trail 136 

2.  Injunction-i-Legality  of  Object — Reatraint  of  Trade — Grounds — 
Sufficiency  of  Consideration.  A  eontract  restrainlnfir  the  prac- 
tice of  medicine  and  surgrery  in  a  particular  locality,  within  a 
rea8onat)le  area,  is  valid. 

2a.  The  practice  of  medicine  and  surgrery  within  the  prescribed 
limit,  contrary  to  the  provisions  of  such  a  contract,  may  be 
restrained   bv   inlunctlon. 

2b.  Courts  will  not,  as  a  rule,  inquire  into  the  adequacy  of  the 
consideration    of   such   a   contract.     Threll^eld    v.   Stewart 403 

3.  .       Requisites  and  Validity — Questions  for  Court.    Where  the  trans- 

action between  two  parties  consists  entirely  of  letters  and  tele- 
grams, it  is  for  the  court  to  determine  whether  such  <;orre- 
spondence  constitutes  a  contract.  American  Jobbing  Ass'n  v. 
James 400 

4.  Illegality— Public  Policy— Burden  of  Proof.  A  party  seeking:  to 
avoid  a  contract  on  the  gn'ound  that  the  consideration  was 
malum  prohibitum,  or  against  public  policy,  assumes  the  bur- 
den of  proof.     Horn  v.  Gibson 4S1 

5.  Same— Evidence — Sufficiency.  Evidence  held  to  show  that  a 
note  and  mortgage  were  not  executed  in  consideration  of  re- 
lease from  criminal  prosecution  so  as  to  render  it  invalid. 
Idem 481 

6.  iPublic  Policy — Prevention  of  Compotition  for  Public  Work. 
Secret  agreement  between  bidders  for  public  contract,  to  bid 
on  separate  portions  of  the  work,  with  the  understanding  that, 
if  the  bid  of  one  was  acce:;)ted,  both  should  share  the  contract, 

held  illegal  as  against  public  policy.     Bank  v.   Mitchell 488 

7.  Partial  Illegality— Effect.  An  accounting  of  partnership  profits 
will   not   be  awarded   though   the  partnership  was  only  a  part 

of  a  contract  of  which  the  other  portions  were  illegal.     Idem....      488 

8.  Same — Courts   Will    Not    Enforce*     The  courts   will   not  enforce 

an  illegal  contract  nor  rights  springing  therefrom.     Idem 488 

9.  Same— Recovery  of  Money  Advanced.  Money  advanced  to 
carry  out  an  illegal  contract  may  be  recovered  by  one  not  par- 
ticipating   in    the    illegal    transaction.      Idem 488 

10.  Discharge — New  Agreement.  A  contract  may  be  discharged,  at 
any  time  before  the  performance  is  due,  bv  a  new  agreement 
with  the  effect  of  altering  the  terms  of  the  original  agreement 
Or  of  rescinding  it  altogether:  and  a  claim  under  the  original 
contract  may  then  be  met  by  the  new  agreement,  so  far  as 
the  latter  operates  to  alter  or  rescind  the  former.  Mullen  v. 
Thaxton _ „..„ 643 
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CONTRIBUTORY   NEGLIGENCE— See  "Negligence." 

CONVERSION— See  "Trover  and  Conversion." 

CONVEYANCES— See   "Indians." 

CORPORATION  COMMISSION— See  "Carriers."  6.  7,  8;  "Rallroatis.- 
3.  4,  11;   "Telegraphs  and  Telephones."  l.  2,  3. 

1.  Orders^^Appeal — Presumptions  and  Burden  of  Proof.  On  appeal 
from  the  State  Corporation  Commission  presumption  held  to  he 
under  Const  art.  9.  sec  22.  that  its  order  is  reasonable,  and  the 
party  complaining  has  the  burden  of  establishing  the  contrary. 
Missouri,   K.  A  T.    Ry.   Co.  v.   State -^-     331 

2.  Review — iRecord^Findings — Presumption  of  Correctness.  "AH 
the  facts  upon  which  the  action  appealed  from  was  based,  and 
which  may  be  essential  for  the  proper  decision  of  the  appeal" 
(section  22.  art.  9.  Const.  [Bunn's  Ed.  sec.  234:  Snyder's  Ed.  p. 
259])  means  the  facta  8ls  found  bv  the  commission,  and  does 
not  include  the  evidence  introduced  at  the  hearing. 

la.  Facts  found  by  the  commission  are  prima  facie  correct, 
and  can  be  overturned  onlv  under  the  rule  announced  In  the 
cases  of  Atchison,  Topeka  A  Santa  Fe  Ry.  Co.  v.  State  et  ai., 
23  Okla.  210.  100  Pac.  11.  and  Atchison,  Topeka  A  Santa  Fe 
Ry.  Co.  V.  State  et  at.,  23  Okla.  510.  101  Pac.  262.  Railway  v. 
State    370 

3.  Ordere-^Presumption  of  Correctness.  The  prima  facie  presump- 
tion of  conectness  (section  22,  art.  9  supra)  applies  to  the  fa^ta 
found,  and  when  there  is  no  finding  bv  the  commission  on  a 
necessary  point,  and  the  evidence  in  the  record  is  indeflnite 
and  unsatisfactory,  on  ^view  here  such  order  will  not  be 
(Sustained.      Idem    370 

4.  Orders  Unreasonable — Setting  Aside.  The  order  of  the  com- 
mission, being  made  upon  the  facts  found,  is  presumed  to  be 
Just  and  reasonable:  but,  when  such  order,  applied  to  the  facts 
found,  cannot  be  sustained  on  examination  in  this  court,  as  be* 
ing  just  and  reasonable,  same  may   be  set  aside      Railway  Co. 

V.   State   370 

CORPORATIONS— See  "Banks  and  Banking";  "Building  and  Loan 
Associations";  "Carriers";  "Railroads";  "Telegraphs  and  Tele- 
phones." 

1.  Title  to  Assets — Transfer  of  Stock.  The  title  to  corporate  assets 
is  in  the  corporation,  and  not  in  the  stockholders  owning  stock 
therein,  and  upon  a  transfer  of  stock  the  title  to  such  assets 
remains  unaffected.     People's   Nat.   Bank  v.  Com'rs 145 

2.  Service  of  Process — Return.  Under  section  4268.  Wilson's 
Rev.  &  Ann.  St.  1903,  providing  that  a  summons  against  a  cor- 
poration may  be  served  on  the  president,  chairman  of  the  board 
of  directors,  or  other  chief  officer,  or.  if  its  chief  officer  is  not 
found    in    the   county,   upon   its  cashier,   treasurer,   secretarv,   or 
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CORPORATIONS— <:ontlnued. 

managing  agent,  etc.,  when  the  service  is  not  upon  the  chief 
officer,  the  return  must  show  that  such  chief  officer  could  not 
be  found   in  the  countv.     Ozark   Marble  Co.  v.  Still 559 

COSTS — See  **Courts,"   1. 

Fees  of  Clerk  of  Supreme  Court — See  "(Klerks  of  Courts"; 
"Officers." 

Attorney's  fees  in  actions  for  personal  services — See  "Consti- 
tutional Law/'  6. 

COUNTERCLAIM— See   "Set-off  and   Counterclaim." 

COUNTIES: 

1.  Alteration — Eiectione — Contests.  An  election  having  been  held 
under  the  provisions  of  section  4,  art.  17,  Const.  (Bunn's  Ed. 
sec.  326),  and  sections  1  to  10,  inclusive,  art.  1,  c.  26,  i>p.  27.'»- 
279,  Sess.  Laws  1907-OS,  for  the  .purpose  of  detaching  certain 
territory  from  Kiowa  countv  and  annexing  the  same  to  Till- 
man county,  neither  (a)  can  a  resident  taxpayer  of  said  pro- 
posed detached  terrltorv,  nor  (b)  a  resident  taxpayer  of  said 
county,  not  within  said  proposed  detached  terrltorv,  nor  (c) 
both,  maintain  an  action  for  the  purpose  of  contesting  such 
election  and  restraining  the  Governor  from  issuing  a  proclama- 
tion  as   to  the   result   thereof.     Thompson   v.    Haskell 70 

2.  County  Seat  Elections — Petition.  A  petition  for  county  seat 
election,  provided  for  by  Const,  art  17.  sec.  6,  held  not  re- 
quired to  name  any  town  to  which  removal  is  sought,  but  the 
statutory  form  (Laws  1907-08.  p.  379.  c.  31,  art.  4.  sec.  3)  is 
sufficient.      Town    of    Grove    v.    Haskell 707 

3.  Same — Notice  of  Election.  Notice  of  a  county  seat  election, 
under  Const,  art.  17.  sec.  6,  where  the  provisions  are  substan- 
tially  complied    with,    held    sufficient.     Idem 707 

4.  Same— "Place"  to  be  Voted  for.  Certain  locality  held  a  "place" 
within  Const,  art   17.  sec.  6.  relating  to  the  names  of  places  to 

be  voted  for  at  a  county  seat  election.     Idem 707 

5.  Same — Bribery.  Under  Const  art  17.  sec.  7,  held  that  the 
offering  of  money  or  other  thing  of  value  to  influence  a  voter 
in  a  county   seat  election  is   bribery,  and  a  vote  so  secured  is 

void  and   should   not   be  counted.     Idem 707 

6.  County  Seat  Elections — Contest — Jurisdiction.  Jurisdiction  of 
a  proceeding  to  contest  a  caunty  seat  election  under  Sess.  Laws 
1907-08.  p.  378,  c.  31.  art  4,  is  acquired  by  the  Supreme  Court 
when  the  application  therefor  is  filed  within  30  days  after  such 
election  h&B  been  held.     Town  of  Westville  v.  Town  of  Stilwell      892 

7.  Sams — Parties  to  Contest.  On  a  contest  of  a  county  seat  elec- 
tion In  the  Supreme  Court,  any  additional  necessary  parties 
may  -be  brought  in  on  proper  application,  though  more  than  30 
days  from   the   election.      Idem 892 
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roUNTIES— Continued. 

8.  8am»— County  as  a  Party.  Where,  In  a  contest  of  a  county  seat 
election,  there  was  no  showing?  that  the  county  had  any  interest 
in  the  contest,  and  no  application  had  been  made  by  the  repre- 
sentatives of  the  county  to  be  made  a  party,  the  proceeding  will 
be  allowed  to  go  on  without  requiring  the  county  to  be  brought 

in.      Idem 892 

9.  County  Seat  Election — ^Affidavit  by  Voter.  Sess.  Laws  1907-08. 
p.  882.  c.  31,  art.  4.  sec  12,  providing  that  every  person  desiring 
to  vote  at  a  countv   seat  election  shall  subscribe  and  swear  to 

a   certain    affidavit,    held    mandatory.     Idem 892 

10.  Same— Majority — Determination.  To  determine  the  majority  of 
votes  cast  at  a  county  seat  election  held  under  Const,  art.  17, 
sec  6,  and  6ess.  Laws  1907-08.  p.  378,  c  31,  art  4,  there  must 
be  a  majority  of  all  the.  ballote  cast  on  such  question  by  the 
qualified  electors  of  the  county  whether  or  not  they  can  be 
counted  for  either  contestant     Idem — ^     892 

11.  Sams — ^^ote  Cast."  A  ballot  cast  by  a  qualified  elector  who  has 
not  subscribed  and  sworn  to  the  affidavit  required  by  Sess. 
Laws  1907-08,  p.  382,  c  31,  art  4,  sec.  12,  held  not  to  be  counted 
for  any  of  the  contesting  places  at  a  county  seat  election,  but 
to  be  counted  as  one  of  the  votes  cast  determining  the  requisite 
majority.      Idem    892 

12.  Same — Failure  to  Eleot — Second  Election.  Rule  stated  as  to  new 
election  under  Const  art  17,  sec.  6,  where  the  majority  of  the 
votes  cast  at  a  special  county  seat  election  shall  not  be  received 

hy  or  counted  in  favor  of  anv  place  voted  for.     Idem 892 

COUNTY   SEATS— See  "Counties." 

COURTS — See  "Forcible  Entry  and  Detainer,"  8;  "Judges";  "Judg- 
ment";   "Jury." 

Fees  of  Clerk  of  Supreme  Court — See  "Clerks  of  Courts";   "Offi- 
cers." 

Appeals    from    Justice    Courts — See    "Constitutional    Law."     5; 
"Justices  of  the  Peace." 
Jurisdiction  of  criminal  appeals — See  "Criminal  Law." 

COURTS: 

1.  Costs — ^Taxation-^Review — Method — Speoification  of  Exc«asive- 
ness.  In  order  to  have  this  court  revise  the  action  of  the  lower 
court  in  taxing  costs,  same  must  be  brought  up  for  review  by 
means  of  a  bill  of  exceptions  or  a  case- made, 
(a)  On  motion  originally  Aled  in  this  court  to  retax  costs  for 
printing  the  record,  incurred  whilst  the  case  was  pending  in  the 
United  States  Court  of  Appeals  for  the  Indian  Territory,  under 
the  rules  of  which  court  records  were  required  to  be  printed, 
the  cost  tliereof  to  be  taxed  as  a  part  of  the  costs  of  the  case, 
the  movants   having  failed   to  specify  wherein  the  cost  for  the 
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printing  of  the  record   is  excessive,  the  motion  will  be  denied. 
Bruner  v.    Moline    Plow  Co 1S8 

2.  Mayor's  Court — Appsal — Dismissal — Grounds.  The  appeal  af- 
fidavit from  a  mayor's  to  the  district  court  not  havlntr  been 
sworn  to.  the  appeal  may  be  dismissed.  Everts  v.  Town  of 
Bixby    .., „ 176 

3-  Same.  The  appeal  affidavit  from  a  mayor's  to  the  district 
court  not  havinsr  been  filed  in  the  mayor's  court,  within  the  time 
required,  the  appeal  may  be  dismissed.     Idsm 176 

4.  Same — Failura  to  Prosecute — Effect.  Held,  that  there  was  a 
failure  to  prosecute  an  appeal  from  the  mayor's  to  the  dis- 
trict <50urt.  and  that  it  was  at  the  option  of  appellee,  under 
Ind.  T.  Ann.  St.  1899,  sec.  2832  (Mansf.  Disr.  sec.  4152),  either 
to  proceed  to  trial  or  have  Juderment  for  the  amount  of  the  orig- 
inal  judgment   and   costs.      Idem 176 

5.  Supreme  Court — Original  Jurisdiction — Mandamus.  An  action 
was  originally  Instituted  in  this  court  by  H.,  an  insurance  com- 
pany, against  M.,  the  state  insurance  commissioner,  seelclng 
a  peremptory'  writ  of  mandanvus  against  said  commissioner 
for  the  issuance  of  a  permit  to  said  insurance  company  to  do 
business  in  the  state  of  Olclahoma.  Held,  that  this  court  has 
not  original  Jurisdiction  of  such  action.  The  Homesteaders  v. 
McCombs    201 

6.  Place  of  Holding — Statutory  Provisions.  In  the  act  of  the  leg- 
islature of  1909,  entitled  "An  act  providing  for  holding  county 
court  at  the  town  of  Prague,  in  Lincoln  county,"  the  words 
"term"  and  "session"  are  used  Interchangeably.  Raltowski  v. 
Wagoner     282 

7.  County  Court— Jurisdiction — ^Title  to  Land.  The  title  to  land  is 
not  in  dispute  or  drawn  in  question  In  an  action  by  a  grantee 
brought  solely  for  the  purpose  of  recovering  money  paid  for 
taxes  against  which  his  grantor  had  covenanted  In  his  deed, 
and  a  probate  court  of  the  territory  of  Oklahoma  and  a  county 
court  of  the  state  for  a  proper  amount  has  Jurisdiction  thereof. 
Loeb    V.    Loeb 384 

8.  County  Court — Practice  and  Procedure^lnstructions.  In  Octo- 
ber. 1907,  a  civil  action  was  begun  in  a  probate  court  for  a 
sum  within  the  jurisdiction  of  a  justice  of  the  peace.  While  It 
was  pending,  and  before  trial,  statehood  Intervened,  and  the 
case  was  tried  In  the  county  court  in  November,  1907.  At  the 
conclusion  of  the  evidence  plaintiff  requested  the  court  to  give 
to    the    jury    special    and    general    instructions,     which     request 

was   refused.      Held,    not   error.      Idem 384 

9.  ^preme  /(Court — Original  •,  Jurisdiction — 'Leave  to  Proceed. 
When  the  ordinary  original  jurisdiction  of  the  Supreme  Court 
is  Invoiced,  leave  to  proceed  must  in  ail  cases  be  first  obtained 
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from  the  court  itself  upon  a  prima  facie  showing  that  the  cause 

is  a  oroper  one  for  its  cognizance.     State  ex  rel.  v.  Cobb_ 662 

10.  Verdict — Jurors — Assent  of  Required  Numt>er.  Under  Snyder^s 
Ann.  Const,  art  2,  sec.  19,  lield,  that  tive  of  the  six  jurors  con- 
curring may  render  a  verdict  in  a  civil  action  in  a  county  court 
Oiigschlager    v.    Stephenson —      760 

11.  County  Court — Jurisdiction...  The  county  court  (section  12.  art 
7,   Const)    is   the   successor   of   the   prolMite   court  as   it   existed 

-  under  the  territory  of  Oiclahoma  only  as  to  matters  or  pro- 
ceedings, pending  at  the  time  of  the  admission  of  the  state, 
and  administrations  and  guardianships  as  provided  in  section 
12.  art  7,  of  the  Constitution.     Crump  v.  Pitchford 808 

12.  Same.  The  jurisdiction  of  the  county  court  is  prescribed  by 
section  12,  art  7,  of  the  Constitution  except  as  supplemented  f*y 
section   23   of  the   Schedule,   and   further  provided   by   Act   June 

4.   1908    (iSess.   Laws  1907-1908.   p.   284.  c.    27),    idem :■ 

CRIMINAL.  LAW— See   "Commerce";    "Intoxicating  Liquors.** 

1.  Criminal  Court  of  Appeals.  On  the  creation  of  the  Criminal 
Court  of  Appeals  with  exclusive  appellate  jurisdiction  in  crim- 
inal cases,  by  operation  of  law  it  acquired  authority  and  juris- 
diction to  proceed  with,  hold,  and  determine  all  cases  of  that 
character  then  pending  on  appeal  in  the  Supreme  Court  of  the 
state.      Byers    v.    Territory 811 

2.  Immunity  to  One  Furnishing  Evidence.  The  provision  of  sec- 
tion 27,  art  2,  Const,  granting  immunity  from  being  "pros- 
ecuted or  subjected  lo  any  penalty  or  forfeiture  for  or  on 
account  of  any  transaction,  matter,  or  thing  concerning  which 
he  may  testify,  or  produce  evidence,*'  relates  only  to  criminal 
action,  and  not  to  civil  proceedings,  in  which  such  "transac- 
tion,  matter,   or   thing"   may   be   involved.      In    re    Biggers „..      842 

CROPS— See  "Chattel  Mortgages,*'  2,  3;  "Evidence,**  1.  2;  "Landlord 
and    Tenant" 

D. 

DAMAGES — See  "Carriers";  "Negligence":  "Railroads";  "Replevin"; 
"Telegraphs  and  Telephones,"  4-6;  "Trover  and  Conversion"; 
"Warehousemen." 

DEFTDS — See  "Forcible  Entry  and  Detainer";  "Indi&ns**;  "Vendor 
and   Purchaser." 

DEMURRER — Harmless  error  in  overruling — See  "Appeal  and 
Error,*'   13. 

DEPOTS — Orders  of  Corporation  Commission  establishing — See  "Rail- 
roads,"  2.   4. 
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DISBARMENT— See   "Attorney  and   Client." 

DISCRETION  OF  COURT— See  "Abatement  and  Revival*';  "Appeal 
and  Error,"  5,  7;   "Continuance";   "Mandamus";   "Venue." 

DISMISSAL— See  "Apptal  and  Error." 

DISTRICT   JUDGES— Removal   of— See   "Judges." 

E. 

EJECTMENT— See   "Vendor   and   Purchaser."    4,   5. 

ELECTIONS— Restraint  of  stock  running  at  large— See  "Animals." 
County  seat  and   county   division  elections — See    "Counties." 
Bond   elections — See   "Municipal    Corporations." 

1.  Harmless  Irregularity  in  Form  of  Ballots.  The  provisions  of  sec- 
tion 2,  art.  3,  c.  31,  p.  329,  Laws  1907-1908  prescribing  the  duties 
of  the  county  election  board  in  the  preparation  of  ballots,  are 
mandatory  as  to  such  board,  and  should  be  observed  by  a 
special  election  board,  charged  with  the  same  duties;  but,  where 
such  special  election  .board  ignores  some  of  these  provisions, 
and  prepares  ballots  dilTerent  in  form  and  detail  from  those 
prescribed,  but  distributes  the  same  uniformly  throughout  the 
county,  and  they  are  received  by  the  electors,  and  by  them  in 
good  faith  cast,  they  will  not,  in  the  absence  of  fraud,  "be  dis- 
regarded and  an  election  held  therewith  annulled.  Town  of 
Grovo    V.    Haskell 707 

2.  Statutes — Duty  to  Uphold — Irregularities — Presumptions.  Elec- 
tions are  the  ultimate  expression  of  the  sovereign  will.  When 
fairly  expressed — that  is,  free  from  taint  of  fraud  or  charge  of 
improper  conduct — it  becomes  the  duty  of  courts  to  sustain 
them,  where  it  can  be  done  by  a  liberal  construction  of  the 
laws  relating  thereto,  rather  than  defeat  them  by  requiring 
a  rigid  conformity  to  technical  statutory  directions,  which  do 
not  affect  the  substantial  rights  of  the  electors.  All  reasonable 
presumptions  as  to  their  regularity  will  be  indulged,  and  the 
penalty  of  disfranchisement  will  not  be  visited  upon  a  qualified 
voter  where  he  is  not  at  fault,  except  in  response  to  a  plain 
mandatory  requirement  of  the  statute.     Idem 707 

3.  Ballots — Marking — Indication  of  Clioice.  A  voter  stamped  a 
cross  in  the  circle  under  a  party  device,  and  then  stamped  a 
cross  in  the  square  immediately  to  the  left  of  all  the  names  in 
the  same  column  except  the  name  of  plaintiff.  Held,  that  by 
stamping  in  the  circle  under  the  party  device  the  voter,  under 
sec.  4,  art  1,  c.  17,  p.  233,  Sess.  Laws  1905,  voted  for  all  the  can- 
didates in  the  column  under  said  circle,  and  that  the  extra 
markings  were  without  effect     Potts  v.   Folsom 731 

4.  Ballots — Deposit — Mandatory  Statutes.  That  part  of  section  4 
of  chapter  17,  p.  283,  of  the  Session  Laws  of  Oklahoma  Terri- 
tory of  1905.  which  provides  that  on  leaving  the  booth  the  voter 
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shall  "deliver  the  ballots  to  the  inspector  or  judcre  temporarily 
acting  as  inspector,  and  such  inspector  shall  forthwith,  in  the 
presence  of  the  voter  and  members  of  the  election  board  and 
the  watchers,  deposit  same  in  the  respective  ballot  boxes,"  is 
mandatory.      Ramp«ndahl    v.    Crump „ 873 

5.  Contest — Gross  Irregularities — Rejection  of  Precinct.  When  it  ap- 
pears that  practically  not  only  every  mandatory  but  also  every 
directory  provision  of  the  laws  governing  the  holding  of  the  elec- 
tion, except  that  relating  to  time  and  place  have  been  flagrantly 
and  willfully  violated  In  a  precinct,  and  the  integrity  of  the  result 
of  such  election  is  left  in  grave  doubt,  and  the  trial  court  thereby 
rejects  the  ballots  cast  at  such  precinct,  his  action  will  not  be 
disturbed  on  review  in  this  court.     Idem STo 

ERROR — See  "Appeal  and  Error." 

ESTOPPEL — To  assert  title  to  lost  warrants  mingled  with  bank  as- 
sets— See   "Banks  and  Banking,"   1. 

1.  Pleading.  An  estoppel  must  be  pleaded  in  order  to  enable  a 
party  to  avail  himself  of  It  on  the  trial,  and  must  bo  pleaded 
with  particularity  in  order  to  constitute  either  a  cause  of  action 
or  defense.'  No  intendments  are  indulged  in  favor  of  such  plea, 
but  it  is  incumbent  upon  the  party  pleading  to  aver  all  the  facts 
essential  to  its  existence.    Cooper  v.  Flesner  47 

2.  Pleading  in  Avoidance  of  Defense.  A  waiver  relied  upon  as  an 
estoppel  against  defendant  to  take  advantage  of  a  breach  by 
plaintiff  of  the  contract  sued  on  must  be  specially  pleaded. 
American   Jobbing   Ass'n   v.   James 460 

3.  Pleading.  Estoppel  in  pais,  in  order  to  be  relied  upon  as  a  de- 
fense in  equity,  must  be  pleaded  in  the  answer.  Biakemore  v. 
Johnson    « —      544 

EVIDENCE— See  "Contracts,"  4,  5;  "Injunction";  "Partnership";  "Rail- 
roads," 3,  4;    "Trial."  * 
Immunity  of  witnesses  from  prosecution — See  "Criminal  Law." 

1.  Judicial  Notice — Seasons  and  Growth  of  Crops.  The  courts  take 
Judicial  notice  of  the  seasons  and  the  course  of  nature,  which 
includes  the  course  of  agriculture  and  the  growth  of  the  staple 
crops  of  the  country.     Bank  v.  Rogers — 357 

2.  Judicial    Notice — Contract  to   Raise  Crop— Time    Required.     The 

courts  will  take  judicial  cognizance  that  a  contract  to  plant,  cul- 
tivate to  maturity,  and  gather  a  crop  of  cotton  is  a  contract  for 
services  or  labor  for  a  longer  period  than  a  month.     Idem..... ^      357 

3.  Parol  Evidence  Affecting  Writings— -Contracts.  In  the  absence 
of  fraud,  accident,  or  mistake,  the  terms  of  a  written  contract 
are  not  permitted  to  be  varied  by  parol  testimony;  but  evidence 
showing  the  relation  of  the  parties  and  their  profession  or  busi- 
ness,  when   not  in  conflict   with  the  express  terms  or  language 

of  the  contract,  is  admissible.    Threlkeld  v.  Stewart 403 
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4.  Parol — Railroiid  Bonus  Note — Conaidoration.  Under  Wilson's 
Rev.  &  Ann.  St.  1903,  sec.  781,  held,  that  It  could  not  be  shown 
that  a  railroad  aid  construction  note  was  upon  an  additional 
parol  consideration  that  a  depot  should  be  located  at  a  eriven 
point.    Southard  v.  Railway  Co.... 408 

5.  Entries  in  Course  of  Business.  Book  entries  in  the  ordinary 
course  of  business  held  admissible  where  sworn  to  be  correct 
by  the  person  who  made  them,  otherwise  not.  Railway  Co.  v. 
Davis  ~ 677 

6.  Opinions— Qualification— Means  of  Knowledge.  Whenever  it  is 
desired  to  have  the  opinion  of  a  witness  on  the  subject  of  value, 
it  is  always  necessary,  whether  the  witness  is  olTered  as  an  ex- 
pert or  not.  to  lay  some  foundation  for  the  introduction  of  his 
opinion,  by  showingr  that  he  has  had  the  meana  to  form  an  intelli- 
gent opinion,  derived  from  an  adequate  knowledge  of  the  nature 
and   kind   of  property  in   controversy,  and  of  its  value.     W.  U. 

Tel.  Co.  V.  Coyle 740 

F. 

h^ES  AND  SALARIES— Fees  of  clerk  of  Supreme  Court— See  "Clerks 
of  Courts";  "Officers.** 

FINDINGS — Conclusiveness  of  findings  of  court  below — See  "Appeal 
and  Error." 

FORCIBLE  ENTRY  AND  DETAINER— See  "Justices  of  the  Peace,"  6. 

1.  Title— Right  to  Put  in  Issue.  The  title  to  real  estate,  wnere  tne 
right  to  possession  of  the  same  is  in  controversy  in  a  forcible 
detainer  action,  may  not  be  put  in  Issue;  such  action  being  in- 
tended only  for  the  trial  of  the  right  of  possession.    Zahn  v.  Obert      159 

2.  Title  of  Defendant.  Where  the  defendant  is  in  possession  or  oc- 
cupying premises  without  color  of  title,  it  appearing  that  the 
plaint IfT  was  the  owner  of  the  fee- simple  title  to  said  premises, 
and  the  defendant  not  holding  under  any  contract  with  the  plain- 
tilT,  held,  that  the  plaintiff  would  be  entitled  to  judgrment  in  such 
forcible  detainer  action.     Idem 159 

3.  Defenses— -Color  of  Title.  Where  the  defendant  is  in  possession 
under  a  contract  alleged  to  have  been  made  with  H.  and  J.,  as 
agents  of  C.  Company,  on  the  5th  day  of  October,  1903.  the  plain- 
tilT  having  a  warranty  deed  from  said  company  executed  on  the 
12th  day  of  October,  1903,  but  said  contract  not  showing  on  tts 
face  to  have  been  made  by  or  for  said  C.  Company,  and  there 
being  no  legal  evidence  that  it  was  made  by  or  for  said  com- 
pany, or  that  said  company  ever  received  any  consideration 
therefor,  held»  that  possession  under  said  contract  was  with- 
out color  of  title.     Idem „ 159 

4.  Same.  Where  the  defendant  is  in  possession  of  premises  under 
a  quitclaim  deed  from  a  third  party,  executed  subsequent  to  the 
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institution  of  the  forcible  entry  action,  the  plaintiff  appearing  to 
be  the  owner  of  the  fee-simple  title,  held,  that  forcible  detainer 
would  lie.     Idem _ 159 

5.  Grounds  of  Action — Equitable  Relief.  Though  the  unsuccessful 
claimant  to  a  lot  under  the  Creek  agrreement  of  March  1,  1901 
(Act  Cong.  March  1,  1901,  c  676.  31  Stat.  861),  may  In  equity  re- 
view the  decision  of  the  Secretary  of  the  Interior,  where  title  is 
awarded  the  wrong  claimant,  yet  such  relief  cannot  be  had  in  an 
unlawful  detainer  action.     Brennan  v.  Shanks 563 

6.  Ind.  T.  Town  Lot — Right  to  Possession.  Where  two  claimants  to 
a  lot  under  the  Creek  agreement  of  March  1,  1901  (Act.  Cong. 
March  1.  1901,  c.  676,  31  Stat.  861).  have  their  rights  determined 
before  the  Secretary  of  the  Interior,  and  the  lot  Is  awarded  to 
one  of  them,  effect  will  be  given  the  decision  in  a  forcible  entr>' 

and   detainer  action.     Idem 563 

7.  Same— Color  of  Title — Necessity.  The  unsuccessful  claimant  of  a 
lot  under  the  Creek  agreement  of  March  1,  1901  (Act  Cong. 
March  1,  1901,  c.  676,  31  Stat.  861),  as  an  occupier  of  such  lot,  is 
without  color  of  title  within  Wilson's  Rev.  &  Ann.  St.  1903,  sec. 
6087,  providing  that  unlawful  detainer  may  be  maintained  against 
such  an  occupier.     Idem  - 563 

8.  Jurisdiction— County  Court.  The  county  court  on  January  24, 
!909,  had  no  original  jurisdiction  of  a  forcible  entry  and  detainer 
action.     Crump  v.   Pitchford ^ 808 

FRAUI>— See    "Sales,"    3. 

TRAUDS,    STATUTE   OF: 

1.  Lease  Beginning  in  Future— Validity.  Section  2305,  Ind.  T.  Ann. 
St.  1899  (Mansf.  Dig.  Ark.  sec.  3371)  provides  that:  "No  action 
shall  be  brought  •  ♦  ♦  Fifth.  To  charge  any  person  upon 
any  lease  of  lands  •  ♦  ♦  for  a  longer  term  than  one  year. 
Sixth.  To  charge  any  person  upon  any  contract,  promise  or 
agreement  that  Is  not  to  be  performed  within  one  year  from 
the  making  thereof,  unless  ♦  ♦  •  in  writing,"  etc  Held,  that 
subdivision  6  applies  to  contracts  other  than  those  relating  to 
land  only,  since  otherwise  subdivision  5  was  unnecessary.    Turner 

V.    Trail    ^ _ 13S 

2.  Same.  Under  section  2305.  Ind.  £.  Ann.  St.  1899  (Mansf.  Dig. 
Ark.  sec  3371),  subd.  5,  Providing  that  no  action  shcUl  be  brought 
on  a  parol  lease  of  lands  exceeding  a  year,  a  parol  lease  for  one 
year  to  commence  In  the  future  is  valid.     Idem 135 


G. 

GUARDIAN   AND  WARD— See   "Appeal  and  Error/'  25. 
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H. 

HEIRS— See  "Indians." 
HERD  I^AW— See   "Animals." 
HOMESTEAD— See   "Partition." 
HUSBAND  AND  WIFE— See  "Marriage." 


IMPEACHMENT— See  "Judges." 
INDEBTEDNESS- See   "Municipal   Corporations." 
INDIANS— See  "Bills  and  Notes,"  6;  "Public  Lands." 

1.  Allotment— Conveyance  by  Heirs.  Lands  allotted  (homestead 
and  surplus)  under  the  provisions  of  section  22,  c.  1362,  32  Stat. 
641,  approved  July  1,  1902,  In  the  name  of  a  deceased  member  of 
the  Choctaw  Tribe  of  Indians,  are  alienable  by  his  heirs  after 
lawful  selection,  prior  to  the  lapse  of  one,  three,  or  Ave  years, 
and  prior  to  the  issuance  of  certificate  or  patent.  Hancock  v. 
Mutual  Trust  Co 391 

2.  Surplus  Allotment— Conveyance.  A  deed  of  conveyance,  executed 
bj'  a  minor  Creek  freedman  on  April  25,  1904,  whereby  she  at- 
tempts to  convey  her  surplus  allotment,  Is  absolutely  void  by 
reason  of  the  provisions  of  section  16,  Act  June  30,  1902.  c.  1323, 

32   Stat.    503.     Blakemore   v.  Johnson 544 

3.  Deed  by  Minor — Action  to  Set  Aside — Return  of  Consideration. 
A  minor  Creelc  freedman,  on  attaining  her  majority,  may  main- 
tain an  action  in  equity  to  cancel,  set  aside  and  remove  as  a 
cloud  upon  her  title  a  void  deed  executed  by  her 'during  her 
minority  without  offering  to  restore  the  consideration,  where  such 
consideration  never  reached  her  hands,  or  was  Immediately  paid 
over  to  one  with  whom  she  was  illegally  cohabiting,  and  was 
never  returned  to  her.  and  was  not  in  her  possession  when  she 
attained   her  majority.     Idem 544 

INJUNCTION — See  "Contracts,"  2;  "Intoxicating  Liquors";  "Landlord 
and   Tenant";    "Pleading,"   1. 

To  prevent  proclamation  of  result  of  county  division  election—. 
See  "Counties."   1. 

1.  Temporary  Injunction — Oral  Evidence.  Where  the  motion  or 
notice  upon  which  a  temporary  injunction  is  granted  is  silent 
as  to  the  character  of  the  evidence  to  be  relied  on,  it  is  not 
error  for  the  court  to  hear  the  same  upon  oral  testimony. 
Glasco  V.  School    Dist 236 

2.  Trespass  to  Land — Determination  of  Title.  Where  a  school  dis- 
trict is  in  possession  of  a  tract  of  land,  occupying  the  same  with 
its  buildings  and  claiming  title  thereto  by  virtue  of  a  deed  of 
Vol.   24—29 
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donation,  and  the  same  is  invaded  by  a  party  likewise  claiming 
title  thereto,  who  takes  possession  thereof  and  destroys  a  por- 
tion <n  the  property  of  the  district  and  piles  lumber  and  build- 
ing material  thereon  and  begrins  the  erection  of  a  buildinsr.  it 
will  be  granted  a  temporary  injunction  restraining  said  party 
from  interfering  with  its  possession  until  the  title  to  the  same 
Is   determined.      Idem „ 236 

INSTRUCTIONS— See  "Appeal  and  Error";  "Courts,"  8;  "Trial"; 
"Trover  and  Conversion." 

INSURANCE: 

1.  Action  on  Premium  Notes— Set -Off.  Note  and  mortgage  given 
by  insured  to  insurance  agents  to  secure  pajrment  of  the  prem- 
ium advanced  by  them  held  not  to  entitle  insured  to  set  off 
against  the  note  any  loss  under  the  policy.  Van  Arsdale  v.  Ed- 
wards     41 

2.  Subrogation — Actions — Parties.  Where  an  insurance  company 
pays  to  the  assured  a  loss  occasioned  by  the  wrong  of  a  third 
party,  and  the  value  of  the  property  destroyed  by  the  ftre  exceeds 
the  amount  paid  by  the  insurance  company,  the  assured  may 
bring  an  action  in  his  own  name  against  the  wrongdoer,  and 
recover  the  full  amount  of  the  loss.     Railway  Co.  v.  Shutt •    96 

3.  Life  Insurance — "Serious  Illness."  The  term  "serious  illness," 
as  used  in  an  application  for  a  life  insurance  policy,  means  «euch 
an  illness  as  permanently  or  materially  impairs,  or  is  likely  per- 
manently or  materially  to  impair,  the  health  of  the  applicant. 
Eminent,  etc.,   Woodmen   v.    Prater 214 

4.  Life  Insurance — Application — False  Statements.  An  applicant  for 
a  life  insurance  policy  warranted  in  her  application  that  her 
answers  to  the  medical  examiner  On  the  reverse  side  of  her  ap- 
plication were  "true  and  accurate,"  and  that  they  should  con- 
stitute the  basis  for  the  covenant.  The  policy  recited  that  it 
was  executed  in  consideration  of  the  warranties  made  in  the  ap- 
plication, and  that  the  application  should  be  made  a  part  of  the 
covenant.  Held,  that  the  answers  of  the  Insured  to  the  medical 
examiner  were  her  warranties,  and  that  a  false  statement  made 
therein  by  her  rendered  the  policy  void.     Idem A „      214 

5.  Life  Insurance — '^Spitting  or  Coughing  of  Blood."  The  phrase 
"spitting  or  coughing  of  blood,"  as  used  in  a  question  propounded 
by  a  medical  examiner  to  an  applicant  for  a  life  insurance  policy, 
as  to  whether  she  had  ever  had  "spitting  or  coughing  of  blood." 
moans  the  disorder  so  called,  whether  the  blood  comes  from  the 
lungs  or  from   the  stomach.     Idem 214 

6.  Actions  on  Policies — Conditions  Precedent.  In  an  action  on  an 
insurance  policy,  the  plaintiff  must  allege  and  prove  a  compliance 
with  the  conditions  precedent  In  the  policy,  or  a  waiver  thereof. 
Insurance  Co.   v.    Mittendorf „      651 
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INSURANCE— Continued. 

7.  Proof  of  Loss — Sufficiency.  In  an  action  on  an  insurance  policy, 
a   substantial   compliance  with  the  requirement  of  proof  of  loss 

is  sufficient.     Idem  651 

8.  Proof  of  Loss — Oath  of  Insured — Necessity.  Where,  in  an  action 
on  an  insurance  policy,  requirinflr  "the  insured  shall  within  60 
days  after  the  loss  make  proof  thereof  under  oath,**  the  evidence 
disclosed  that  in  due  time  the  insured  made  such  proof,  but  the 
same  was  not  sworn  to  by  the  insured,  held,  that  it  was  error 
for  the  court  to  charge  the  same  to  be  sufficient  compliance  with 

the  requirement  of  the  policy.     Idem 651 

9.  Petition— Conformity  with  Proof.  Where,  in  an  action  on  an  In- 
surance policy  the  petition  alleged  certain  specific  acts  as  a 
waiver  of  proof  of  loss,  and  In  proof  thereof  uncontradicted  evi- 
dence was  introduced,  without  objection,  sufficient  to  prove  a 
waiver  thereof  upon  other  grounds,  held,  that  the  petition  will 
be   considered    amended   so  as   to   conform   to   the  facts  proved, 

and  a  waiver  so  proven  fairly  in  issue.     Idem 651 

10.  Life  Policy — Signature  of  Agent.  That  a  policy  of  life  insurance 
shall  be  counterslgrned  by  the  agent  of  the  company  before  It 
shall  become  a  valid  obligation  Is  a  stipulation  that  the  company 
has  a  right  to  make,  and  the  completion  of  the  contract  with 
the  signature  of  such  agent  during  the  lifetime  of  the  insured  is 
essential  to  the  existence  of  an  obligation  which  can  be  enforced 
against  the  company.     Insurance  Co.  v.  Walton 671 

INTEREST — See  "Usury." 

INTERSTATE   COMMERCE— See  "Commerce/* 

INTOXICATING  LIQUORS— See  "Commerce.*' 

V  Advertisement — Liquor  Outside  State— Constitutional  Provisions. 
The  provision  of  the  prohibition  article  of  the  Constitution  of 
Oklahoma  (Bunn's  Ed.  sec.  499;  Snyder's  Ed.  p.  394),  forbidding 
the  advertising  for  sale  or  soliciting  the  purchase  of  intoxicating 
liquors  of  any  kind,  including  beer,  ale.  and  wine,  includes  ad- 
vertisements for  the  sale  of  intoxicating  liquors,  including  beer, 
ale,  and  wine,  sold  or  kept  for  sale  without  the  state.  State 
ex  rel.  v.  State  Capital  Co.. 252 

2.  Same — Statutory  Provisions.  Section  1,  art.  3,  c.  69,  of  the  en- 
forcing act  (Sess.  Laws  1907-08,  p.  603),  forbidding  the  advertis- 
ing for  sale  or  soliciting  the  purchase  of  spirituous,  vinous,  fer- 
mented, or  malt  liquors,  or  any  imitation  thereof  or  substitute 
therefor,  includes  advertisements  for  the  sale  of  spirituous,  vin- 
ous, fermented  or  malt  liquors  or  any  imitation  thereof  or  sub- 
stitute therefor,  sold  or  kept  for  sale  without  the  state.     Idem....      252 

3.  Advertisement — Injunction — Criminal  Responsibility.  The  pub- 
lishing of  such  advertisements  by  a  newspaper  within  the  state 
may  not  be  restrained  by  means  of  injunction. 

(a)     A  criminal  prosecution  will  lie  for  such  infraction.     Idem....      252 


Digitized  by  LjOOQ IC 


932  SUPREME  COURT  OF  OKLAHOMA. 


J. 

JUDGES — Disqualification — See   "Constitutional   Law,"   4. 
Powers    at    chambers — See    "Judgment/*    5. 

1.  Impeachment — District  Judges  not  Subject.  Judges  of  the  dis- 
trict courts  are  not  subject  to  impeachment  under  section  1  of 
article  8    (section   199,  Bunn's  Ed.)   of  the  Constitution.     Maben 

V.   Rosser 588 

2.  Proceedings  to  Remove — Nature.  A  proceeding  under  the  pro- 
visions of  article  4,  c.  68,  Wilson's  Rev.  &  Ann.  St.  1903.  for 
the  removal  of  a  district  judge,  is  not  a  criminal  proceeding,  but 

is  a  special  proceeding.     Idem „ 588 

3.  Proceedings  to  Remove — Suspension.  Pending  a  final  hearing  of 
a  proceeding  under  such  statute  to  remove  a  district  Judge,  the 
court  in  which  such  cause  is  pending  may  suspend  the  accused 
from  the  exercise  of  the  functions  of  his  office.     Idem 588 

JUDGMENT— Review— «ee  "Appeal  and  Error." 

1.  Collateral  Attack — Void  Service.  A  Judgment,  rendered  In  an  at- 
tachment proceeding,  wherein  the  service  wa^  by  publication  which 
was  so  defective  as  to  be  not  merely  voidable,  but  void,  is  void 
upon  collateral  attack,  and  one  who  Intervenes  in  an  attachment 
proceeding,  and  claims  the  real  estate  attached,  may  attack 
such  Judgment  after  it  Is  rendered,  or  may  attack  such  servlc** 
before  the  rendition  of  Judgment,  by  motion  to  vacate  and  set 
aside  such  judgment  or  such  service.     Ballew  v.  Young 1S2 

2.  Default — Process  to  Sustain.  A  judgment  entered  by  defkult, 
where  there  is  no  proof  of  service  of  summons,  when  assailed  by 
the  defendant  for  this  reason,  should  be  set  aside  and  leave  given 
defendant  to  plead.     Shanholtzer  v.  Thompson „ 198 

3.  Vacation — Application — Valid  Defense.  In  an  application  to  va- 
cate a  judgment  under  Wilson's  Rev.  &  Ann.  St.  Okla.  1903,  sec- 
tions 4760-4763,  inclusive,  where  the  petition  fails  to  set  forth  a 
defense  to  the  action  resulting  in  the  judgment  sought  to  be 
vacated,  petitioner  being  defendant  in  said  action,  held  that  the 
court  did  not  err  In  refusing  to  vacate  said  Judgment.     Railway 

Co.   V.    Schultz 386 

4.  Default  Judgment — Defective  Service.  A  Judgment  by  default, 
rendered  against  a  corporation  upon  service  of  summons  on  one 
of  its  subordinate  officers  provided  for  in  section  4268.  Wilson's 
Stat.  1903,  where  It  Is  not  shown  that  the  chief  officer  of  the 
corporation  could  not  be  found  In  the  county,  should  be  set 
aside  upon  motion  of  defendant  to  vacate  for  want  of  service. 
Ozark  Marble  Co.  v.  Still ^ 560 

5.  Powers  at  Chambers — Setting  Aside  Judgment.  A  judge  at 
chambers  possesses  no  jurisdiction  to  vacate  Judgrments  of  the 
district  court.    Nor  can  jurisdiction  for  such  purpose  be  conferred 

by  agreement.     W.  L.  Moody  A  Co.  v.  Freeman  A  Williams 701 
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JUDICIAL  NOTICE— See  "Evidence."  1,  2. 
JURY— See  "Courts."  10. 

1.  Right  to  Trial  by — Constitutional  Guaranty.  The  rlffbt  of  trial 
by  Jury,  declared  Inviolate  by  section  19,  art.  2,  p.  83.  Snyder's 
Const.  Okla..  except  as  modified  by  the  Constitution  itself,  means 
the  right  as  it  existed  In  the  territory  at  the  time  of  the  adoption 

of  the  Constitution.     State  ex  rel.  v.  Cobb ., 662 

2.  Right  to  Jury  Trial — Quo  Warranto.  The  law  in  force  in  the  ter- 
ritory at  the  time  of  the  CLdmission  of  the  state  gave  a  respond- 
ent, in  an  action  in  the  nature  of  quo  warranto,  a  right  to  a  trial 
by  Jury  of  all  issues  of  fact,  and  this  right  remains  in  force  in 

the  state.     Idem  662 

3.  Same — No  Provision  for  Juries  in  Supreme  Court.  Where  in  an 
original  action  in  quo  warranto,  it  appears  that  an  issue  of  fact 
is  involved,  the  action  will  be  dismissed,  as  no  power  exists  in 
the   Supreme   Court   for   the   summoning   of  a   Jury,   or   sending 

the    action    elsewhere.      Idem 662 

JUSTICES  OF  THE  PEACE: 

1.  Defect  of  Parties  on  Appeal.  If,  from  the  judgment  of  a  Justice 
of  the  peace  against  three  defendants,  one  of  them  appeals  to 
the  county  court,  in  his  own  name,  without  Joining  the  others, 

the  appeal  should  be  dismissed.     Brown  v.  Yates 231 

Brown   v.    Morgan    235 

2.  Answer — Effect.  Although  in  Justice  court  practice  the  defend- 
ant is  not  required  to  file  an  answer,  if  he  does  so  it  will  limit 
the  issues  as  under  the  ordinary  rules  of  pleading.  Johnson  v. 
Acme    Harvesting    Mach.  Co ~ 468 

3.  Appeal — County  Court.  An  appeal  lies  to  the  county  court  from 
a  Justice's  Judgment  on  the  verdict  for  less  than  120  in  an  action 
instituted  since  statehood.     Railroad  Co.  v.  Bray 476 

4w  Appeal — ^Territorial  Probate  Court.  Under  the  laws  of  Oklaho- 
ma Territory,  an  appeal  held  to  lie  from  a  Justice's  Judgrment 
on  a  verdict  for  less  than  1 20,  not  to  the  district,  but  to  the  pro- 
bate  court.      Idem   476 

5.  Appeal — County  Court— Constitutional  Provision.  The  appellate 
jurisdiction  of  the  probate  and  district  courts  of  Oklahoma  Ter- 
ritory from  a  Justice's  court  held  lodged  by  Const,  art.  7,  sec- 
tions 14,  18  (Bunn's  Ed.  sections  186,  190;  Snyder's  Ed.  pp.  221, 
222).   in   the  county   court.     Idem 476 

6.  Jurisdiction — Forcible  Entry  and  Detainer.  Const,  art.  7.  sec  18, 
held  a  limitation  on  the  Jurisdiction  of  a  Justice  of  the  peace 
only  until  otherwise  provided,  and  did  not  prohibit  the  constitu- 
tional convention  conferring  Jurisdiction  on  a  Justice  in  unlawful 
detainer  by  putting  in  force,  by  section  2  of  the  Schedule,  the 
laws  of  Oklahoma  Terrltor>'  on  that  subject.     Bowmaiv  v.  Bilby      735 


Digitized  by  LjOOQ IC 


034  SUPREME  COURT  OF  OKLAHOMA. 


L. 

LANDLORD  AND  TENANT: 

1.  Right  to  Crope — ^Tenancy  at  Sufferanoa — Injunction.  Temporary 
injunction,  restrainingr  tenants  out  of  possession  from  removing 
the  share  of  the  crop  to  which  they  were  entitled,  held  properly 
dismissed.     Bristow  y.  Carn'sar  _ „      324 

2.  Renting  on  Shares — Lien  on  Crope.  One  who  raises  a  crop  upon 
the  land  of  another  for  a  part  of  the  crop  is  not  a  tenant,  but 

is  a  cropper  or  laborer.     Bank  v.  Rogers  357 

LAST  CLEAR  CHANCE— See  "Negligence." 

LEASES— See  "Frauds,  Statute  or';    "Landlord  and   Tenant." 

LIENS— See  "Chattel  Mortgages";   "Master  and  Servant." 

LIMITATION  OF  ACTIONS: 

Statutes — Construction.  In  construing  a  statute  of  limitations,  it 
must,  so  far  as  it  affects  rights  of  action  In  existence  when  the 
statute  is  passed,  be  held  In  the  absence  of  a  contrary  provision 
to  begin  when  the  cause  of  action  is  first  subjected  to  its  opera- 
tion.    In   re    Mosher  61 

LIVE  STOCK— Restraint  from   running  at  large— See   'Animals." 
Injuries  to — See  "Carriers,"  1-5;   "Railroads,"  5,  6. 

M. 

MANDAMUS — Original  Jurisdiction  of  Supreme  Court — See  "Courts,"  5. 

Right  to — Discretion  of  Court.  The  writ  of  mandamus  is  a  discretion- 
ary writ,  and,  while  it  may  issue  where  there  Is  a  clear  legal 
right,  a  court  should  always  refuse  it  where  the  record  shows  the 
injustice  of  plaintiff's  claim.     Stearns  v.  Sims 623 

MARRIAGE: 

Common -Law  Marriage— Presumptions.  A  marriage  contracted  by  two 
parties,  one  of  whom  had  a  living,  undivorced  spouse,  which  was 
known  by  both  parties  to  the  alleged  marriage  contract,  which 
was  bigamous  and  criminal  in  its  inception,  the  undivorced 
spouse  dying  shortly  after  such  bigamous  marriage,  and  said  re- 
lations continuing  thereafter  without  any  apparent  change  until 
the  death  of  one  of  the  parties  thereto,  there  is  no  presumption 
of  change  of  relations,  and  without  more  such  could  not  ripen 
into  a  common-law   marriage.     Clark  v.   Barney 465 

MASTER  AND  SERVANT: 

Lien  for  Services — Written  Contract — Necessity.  A  contract  for  ser- 
vices or  labor  for  a  longer  period  than  one  month,  that  is  not  In 
writing,  by  virtue  of  the  provisions  of  section  4442  of  Mansfield's 
Digest  of  the  Statutes  of  Arkansas  (Ind.  T.  Ann.  St.  1899,  sec. 
2909),  confers  no  lien  in  favor  of  the  laborer  upon  the  products 
of  his  labnr  thereunder.     Bank  v.  Rogers 357 
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MAYOR'S  COURT— See  "Courts."  2.  3.  4. 

MISJOINDER — Of  parties  or  actions,  objections  not  urged  below — 
See  "Appeal  and  Error,**  1. 

MONUMENTS—See   "Boundaries." 

MORTGAGES — See   "Chattel   Mortgages";    "Vendor   and   Purchaser." 

MUNICIPAL    CORPORATIONS— Boundaries— See    "Public    Lands." 

1.  Payment  of  Salary  to  Officer  De  Facto.  Held,  that  a  de  jure 
chief  of  police  wrongfully  suspended  pending  the  trial  of  charges 
against  him  could  not  recover  the  salary  for  the  period  of  sus- 
pension paid  to  a  chief  of  police  de  facto.    Stearns  v.  Sims 623 

2.  Bond  Election — Notice — Sufficiency.  Failure  to  publish  notice 
of  a  municipal  public  utility  bond  issue  election  for  10  days, 
as  required  by  Sess.  Laws  1909,  p.  268,  c.  16,  art.  4,  sec.  1,  held 
not  to  invalidate  the  election  under  certain  circumstances.     City 

of  Ardmore  v.  State  862 

3.  Same — Time  for  Opening  and  Closing  Polls.  Sess.  Laws  1909.  p. 
268,  c.  16,  art.  4,  sec.  1,  held  to  control  as  to  the  time  of  open- 
ing and  closing  the  polls  at  a  municipal  bond  issue  election. 
Idem     862 

4.  Same — Indebtedness — Limitations.  Const,  art.  10,  sec.  27,  held 
to  authorize  a  city  by  a  majority  vote  to  become  indebted  In  a 
larger  amount  than  that  specified  in  section  26,  to  purchase  or 
construct   public   utilites.      Idem   862 

5.  Same— ''Public  Utility"— Public  Park.  Public  park  held  a  public 
utility  within  Const,  art.  10,  sec.  27,  authorizing  a  city  to  become 
indebted  in  a  larger  amount  than  that  specified  in  section  26,  to 
purchase  or  construct  public  utilities  or  repair  the  same.     Idem      862 


N. 

NEGLIGENCE — See  "Carriers";  "Railroads";  "Telegraphs  and  Tele- 
phones" ;    "Warehousemen." 

1.  Question  for  Jury.  Negligence  held  question  for  jury  wherever 
the  facts  are  such  that  reasonable  men  might  fairly  differ.    Harris 

V,    Railway   Co 341 

2.  Questions  for  Jury — Contributory  Negligence.  Negligence  and 
contributory  negligence  are  usually  questions  for  the  Jury.  It 
is  only  where  the  facts  are  such  that  all  reasonable  men  must 
draw  the  same  conclusion  from  them  that  the  question  of  neg- 
ligence is  ever  considered  as  one  of  law  for  the  court.  Patter- 
son V.  Railway  Co 747 

3.  Question  for  Jury.  When  the  evidence  is  conflicting,  or  when 
the  facts  are  undisputed,  but  different  minds  might  reasonably 
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NEGLIGENCE}— Continued. 

draw  different  conclusions  from  them,  the  question  of  ne^ll^ence 

is  always  for  the  Jury.     Clark  v.  Railway  Co^ 7S4 

4w         Last   Clear   Chance.     The   nature   of  the  doctrine  of   last   clear 

chance  stated.     Idem  ^ ^ 764 

NOTES— See  "BlUs  and  Notes." 

NOTICE — See  "Asslgmments/*   8;    "Vendor  and  Purchaser." 

By   publication — See    "Attachment";    "Judgment";    "Process." 
Of  withdrawal  of  offer — See  "Building  and  Loan  Ass'ns." 
To  agent — See  "Principal  and  Agent,"  i. 


0. 

OFFICERS — See  "Colleges  and  Universities";  "Municipal  Corpora- 
tions," 1. 

1.  "Fees"  Distinguished  from  "Costs."  The  terms  "fees"  and 
"costs"  are  often  used  interchangeably,  as  having  the  same  ap- 
plication; but  accurately  speaking  the  term  "fees"  Is  applicable 
to  the  items  chargeable  by  law  between  the  officer  and  the 
I>arty  whom  he  serves,  while  the  term  "costs"  has  reference  to 
the  expenses  of  litigation  as  between  litigants.  Bohart  v.  An- 
derson      82 

2.  Reasonable  Compensation  in  Absence  of  Statute.  When  the  com- 
pensation of  an  officer  Is  not  fixed  by  law  at  the  time  he  renders 
a  service,  but  It  clearly  appears  that  It  was  the  Intention  of  the 
lawmakers  that  he  should  receive  a  reasonable  compensation, 
to  be  fixed  by  law,  until  It  Is  so  fixed  he  Is  entitled  to  a  reason- 
able compensation,  to  be  determined  by  the  proper  tribunal. 
Idem     „ 82 

3.  Removal — Civil  Action.  A  proceeding  instituted  for  the  removal 
of  an  officer  under  section  23,  art.  3,  c  69,  pp.  611,  612.  Sess. 
Laws,  1907-08,  Is  a  civil  action.    State  ex  rel.  v.  Brown 433 

4.  Removal  of  State  Officere — Proceedings.  All  state  officers  elect- 
ed by  the  people  or  appointed  by  the  Governor,  whose  removal 
has  not  otherwise  been  provided  for  by  the  Constitution,  or  ex- 
clusive provision  been  made  therefor  by  statute  enacted  since  tlfe 
admission  of  the  state,  may  be  removed  under  the  provisions  of 
article  4.  c.  68,  Wilson's  Rev.  &  Ann.  St.  1903    Maben  v.  Rosser 588 

ORDERS — Reviewable — See  "Appeal  and   Error." 

ORDINANCES — Prosecution  for  violation  a  civil  proceeding — See  "Ac- 
tion."  2. 
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P. 

PARENT  AND  CHILD— See  "Schools  and  School  Districte." 

Duties  and  Authority  of  Parent.  At  common  law  the  principal  duties 
of  parents  to  their  legitimate  children  consisted  in  their  main- 
tenance, their  protection,  and  their  education.  While  the  muni- 
cipal laws  took  care  to  enforce  these  duties,  yet  it  was  presumed 
that  the  natural  love  and  affection  implanted  by  Providence  in 
the  breast  of  every  parent  had  done  so  more  effectually  than  any 
law.  For  this  reason  the  parent,  and  especially  the  father, 
was  vested  with  supreme  control  over  the  child,  including  its 
education.  Except  where  modified  by  statute,  that  authority  still 
exists.     School   Dist.  v.  Thompson 1 

PARTIES— See  "Set -Off  and  Counterclaim." 

Defect  on  appeal — See   "Appeal    and    ErrorV;     "Justices    of    the 

Peace,"   1. 

To  county  seat  election  contest-^See  "Counties,"  7,  8. 

To  action  on  insurance  policy — See  "Insurance,"  2. 

PARTITION: 

Property  Subject — Homestead.  Where  a  surviving  wife  and  family 
occupy  as  a  home  and  homestead  the,  premises  formerly  occupied 
by  her  deceased  husband  and  family  as  his  homestead,  and 
where  it  is  conceded  by  plaintiff  by  stipulation  in  open  court 
that  such  premises  is  her  homestead,  the  same  will  not  be  par- 
titioned at  the  suit  of  an  adult  heir.     Miller  v.  Hassman 381 

PARTNERSHIP— See  "Contracts,"  7,  8. 

1.  Actions  Against  Partners.  In  an  action  against  H.,  S.,  St  B.. 
as  partners,  It  was  error  for  the  trial  court  to  admit  evidence 
tending  to  charge  B.  with  the  indebtedness  on  his  individual 
promise  to  pay.     Brown   v.  Williams 308 

2.  Creation — Contract — Intent.  "Partnership"  held  a  relation  aris- 
ing from  contract,  and,  unless  the  parties  have  estopped  them- 
selves from  holding  themselves  out  as  partners,  their  Intention 

is  decisive.     Bank  v.  Mitchell 488 

3.  Same — Evidence.  Contract  held  to  constitute  a  partnership. 
Idem     488 

PARTY  WALLS: 

1.  Contract— Consideration.  The  release  by  an  obligee  In  a  party 
wall  contract  of  his  claim  against  the  obligor  for  contribution 
upon  the  obligor's  using  the  wall  is  sufficient  consideration  to 
support  the  contract  of  a  third  person  to  pay  for  a  half  interest 
In  the  wall  when  he  or  his  successors  take  possession  of  or  join 

to  the  wall.     Hurford  v.  Smith  448 

2.  Contract — Time  of  Maturity.  H.,  the  owner  of  a  lot.  agreed  to 
pay  the  owner  of  an  adjoining  lot  for  a  one-half  Interest  In  a 
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PARTY    WALLS— Continued. 

wall  built  upon  the  line  between  said  lots  when  H.  or  his  "suc- 
cessors took  possession  of  or  joined  to"  the  wall.  Held,  that  H.'s 
oblieration  to  pay  for  half  of  said  wall  matured  only  when  he  or 
his   successors   used   the   wall.      Idem 44S 

PETITION  IN  ERROR— See  "Appeal  and  Error.' 

PHYSICIANS   AND  SURGEONS— See  "Contracts,"  2. 

PLEADING — See    "Bills    and    Notes,"    1.    2;    **Estoppel";    "Insurance." 
6-9;    "Justices  of  the  Peace,"   2;    "Replevin";    "Trover  and  Con- 
version." 
Review — See    "Appeal    and    Error." 

1.  Defects  in  Verification — Waiver.  Any  defect  or  Irregularity  In- 
volved in  the  verification  of  a  petition  for  an  injunction  is 
waived,  where,  without  raising:  it,  defendant  answers  to  the 
merits.     Glasco  v.   School   Di»t 236 

2.  Want  of  Verification — Method  of  Objection — Waiver.  In  an  ac- 
tion on  a  promissory  note  by  one  as  receiver  of  the  Indorsee 
thereof,  advantagre  cannot  be  taken  of  a  failure  to  verify  an  an- 
swer putting  in  issue  the  ownership  of  plaintiff  to  the  note 
sued  on  by  objecting  to  the  introduction  of  any  evidence  under 
It.  An  objection  to  said  answer  for  that  reason  should  be  taken 
by  motion  to  strike,  or  the  same  will  be  considered  waived. 
Doughty  v.   Funk   312 

3.  Appeal  and  Error — Iseuee,  Proof  and  Variance — Waiver.  If  proof 
is  offered  of  an  issue  or  of  a  single  fact  different  from  that  stated 
in  the  pleadings,  but  not  amounting  to  a  failure  of  proof,  and 
no  objection  Is  made  by  the  adverse  party,  it  is  of  no  conse- 
quence.    The  objection  is  not  available  In  the  reviewing  court. 

It  is  too  late  then.     Patterson  v.  Railway  Co „...       747 

4.  Variance — Materiality.  No  variance  between  the  allegations  In 
a  pleading  and  the  proof  is  to  be  deemed  material,  unless  It  has 
actually  misled  the  adverse  party,  to  his  prejudice.  In  maintain- 
ing his  action  or  defense  upon  the  merits.     Idem 747 

PRINCIPAL  AND  AGENT— See  "Banks  and  Banking,"  3. 

1.  Machinery — Warranty — Defects — Notice  to  Agent.  A  mechanical 
expert  sent  by  a  seller  of  machinery  to  repair  defects,  etc..  held 
authorized  to  receive  notice  from  the  buyer  that  the  machine  did 
not  comply  with  the  warranty.  Hale  v.  Van  Buren,  Heck  & 
Marvin    Co ~ 13 

2.  Contracts  of  Agent — Liability  of  Agent.  Although  an  agent  en- 
ters into  a  contract  with  the  actual  intention  of  binding  his 
principal  only,  if  his  wording  of  the  same  or  the  circumstances 
of  the  case  are  such  as  to  bind  himself,  he  will  be  personally  lia- 
ble thereon,  notwithstanding  the  fact  that  he  may  have  incident- 
ally disclosed  the  name  of  his  principal.    McConnell  v.  Holdernnan       129 
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PRINCIPAL    AND   AGENT— Continued. 

3.  Apparent  Authority — Question  for  Jury.  The  apparent  authority 
of  an  agent  is  to  be  gathered  from  all  the  facts  and  circum- 
stances in  evidence,  and  is  a  question  of  fact  for  the  Jury. 
Mullen  V.  Thaxton  643 

PROCESS— See   "Attachment";    "Corporations**;    "Judgment." 
Review — See  "Appeal  and  Error." 

1.  Service  by  Publication — Affidavit — Sufficiency.  Where  it  is 
stated,  in  an  affidavit  to  obtain  service  by  publication,  that  a 
defendant  is  a  nonresident  of  the  state,  and  service  cannot  be 
had  upon  him  within  the  state,  and  such  affidavit  Is  otherwise 
sufficient.  It  is  not  void  or  voidable  because  facts  are  not  stated 
therein  showing  that  plaintiff,  by  the  use  of  due  diligence,  was 
unable  to  make  service  of  summons  upon  the  defendant.     Ballew 

V.   Young    182 

2.  Service  by  Publication — ^Affidavit — Statement  of  Cause  of  Action. 

Where  the  affidavit  for  publication  does  not  state  directly,  in- 
ferentlally,  or  in  any  other  way  that  the  action  brought  is  one 
of  those  mentioned  in  section  4276,  Wilson's  Rev.  &  Ann.  St. 
1903,  providing  in  what  caaee  service  by  publication  may  be  had, 
the  affidavit  is  fatally  defective,  and  service  by  publication  can- 
not  be   obtained   thereon.      Idem 182 

PROHIBITION: 

Jurisdiction — When  Writ  Lies.  Where  an  inferior  tribunal  has  juris- 
diction to  take  the  action  contemplated  under  any  cimcumstances 
Involving  a  Judicial  discretion,  a  writ  of  prohibition  will  not  lie 
to  control  such  action.  It  is  only  where  such  inferior  tribunal  is 
wholly  unauthorized  by  law  to  take  such  action  that  the  writ 
will  lie.     State  ex  rel.  v.  Brown  ^ 433 

PUBLICATION— Service  by— See  "Attachment";  "Judgment";  "Pro- 
cess." 

PUBLIC  LANDS: 

Townsites  in  Ind.  T. — Boundaries.  A  town  having  been  incorporated 
by  virtue  of  section  14,  Act  Cong.  June  26,  1898  (Curtis  Bill), 
c.  517,  30  Stat.  499,  500,  and  by  order  of  court  its  boundaries  hav- 
ing been  fixed,  when  the  townslte  commission,  by  virtue  of  the 
agreements  or  treaties  between  the  United  c»tates  and  the  Choc- 
taw and  Chickasaw  Nations,  laid  out  a  townslte,  not  covering 
all  the  municipal  area  included  by  the  order  of  the  court  fix- 
ing such  limits,  it  has  the  effect  of  detaching  from  the  original 
limits  such  portion  of  the  incorporated  area  as  was  not  included 
In  the  townslte  limits.     Town  of  Hartshorne  v.  Haileyville.... 776 

PUBLIC  SCHOOLS— See  "Parent  and  Child";  "Schools  and  School 
Districts." 

PUBIJC  SERVICE  CORPORATIONS— Bee  "Carriers";  "Corporation 
Commission";    "Railroads";    "Telegraphs  and  Telephones." 
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Q. 

QUO  WARRANTO— See  "Jury,"  2. 


RAIL.ROADS — See   "Carriers";    "Negligence." 

Bonus  notes — See  "Bills  and  Notes,"  3,  4. 

Maintenance   of   telegraph     office — See    "Telegraphs    and     Tele- 
phones/' 1,  2,  3. 

1.  Injuries  to  Persons  at  Stations — Implied  Invitation.  One  passing 
along  a  recognized  way  leading  from  a  public  street  over  the  sta- 
tion grounds  of  a  railroad  company  to  its  station  platform,  for 
the  purpose  of  mailing  a  letter  on  one  of  defendant's  trains,  is 
there  by  implied  invitation  of  defendant     Railway  Co.  v.  Janderm       106 

2.  Same— Persons  Mailing  Letters  on  Trains.  It  is  the  duty  of  a 
railroad  company  which  carries  mall  under  contract  with  the 
United  States,  and  by  whose  regulation  postal  clerks  on  mail 
trains  are  required  to  receive  mail  matter  on  the  mall  car  while 
stopping  at  stations  along  its  route,  to  use  reasonable  care  to 
keep  in  a  reasonably  safe  condition  a  recognized  way  over  its 
grounds  to  its  station  platform,  and  a  failure  so  to  do,  resulting 
in  personal  injury  to  one  passing  along  said  way  for  the  purpose 
of  mailing  a  letter  on  one  of  defendant's  •  mail  trains  upon  its 
arrival.  Is  actionable  negligence.     Idem 106 

3.  Establishment  of  Depot — Admission  of  Evidence^Harmless  Error. 
Admission  of  incompetent  evidence  in  a  proceeding  before  the 
State  Corporation  Commission  to  require  a  carrier  to  establish 
a  depot  held  not  ground  for  reversal,  where  the  commissioner's 
order   is   supported   by   other   competent   evidence,      Missouri,    K. 

A.  T.  Ry.  Co.  V.  State 831 

4.  Same — Evidence — Sufficiency.  Evidence  held  insufficient  to 
overcome  the  presumption  of  the  reasonableness  of  an  order  of 
the   State   Corporation   Commission   requiring   the    establishment 

and  maintenance  of  a  depot  and  agent.     Idem 331 

5.  Animals  on  Track — Duty  of  Trainmen.  Duty  of  trainmen  as  to 
preventing  injury  to  animals  near  track  stated.  Harris  v.  Rail- 
way  Co ^ 341 

6.  Killing  Stock — Questions  for  Jury.  In  an  action  for  killing  a 
cow  on  the  track,  held,  that  there  was  sufficient  evidence  of  neg- 
ligence to  take  the  case  to  the  Jury.     Railway  Co.v.  Ford  —      362 

7.  Private  Facilities — Switches — Diffferenoe  in  Looation.  Section  18, 
art.  9,  of  the  Constitution  (Bunn's  E3d.  sec,  222),  does  not  require 
transportation  or  transmission  companies  at  their  own  expense 
to  provide  such  equal  facilities  and  conveniences  between  private 
persons  or  corporations  as  to  overcome  or  equalize  disadvantages 
caused  by  dissimilarity  of  location.     Railway  Co.  v.  State — -.      616 
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RAILROADS— Continued. 

8.  Crossing  Aocidents — Negligenoe^Question  for  Jury.  In  an  action 
for  injuries  at  a  crossing,  whether  plaintiff  was  eruilty  of  con- 
tributory negligrence,  and  whether  defendant  was  negligent,  held, 
under  the  facts,  to  be  for  the  Jury.    Clark  v.  Railway  Co 764 

9.  Same — Duty  of  Travelers.  Duty  of  person  approaching  a  rail- 
road crossing  to  stop,  look  and  listen,  stated.     Idem 764 

10.  Same — Last  Clear  Chance.    The  doctrine  of  last  clear  chance  held 

not  to  apply  to  an  injury  at  a  railroad  crossing.     Idem 764 

11.  Regulation  by  Corporation  Commission — Review  by  Courts.  An 
appeal  will  not  lie  to  the  Supreme  Court  of  the  state  to  review 
the  action  of  the  •  Corporation  Commission  in  requiring  all  rail- 
road companies  and  street  car  companies  operating  within  the 
state,  upon  the  happening  of  an  accident,  to  send  report  thereof, 
both   by  telegraph  and  mail,   to  the  Corporation  Commission  at 

its  office  in  Guthrie.    Gt.  L.  &  S.  F.  R.  Co.  v.  State 805 

A.,  T.  a,  S.  F.   Ry.  Co.  v.  State 807 

RECORD — See  'Chattel   Mortgages,"   1. 

Review — See  "Appeal  and  Error";   "Corporation  Commission." 
Record   as   notice — See  "Vendor  and  Purchaser." 

REMOVAL.  OF  OFFICERS— See  "Judges";  "Officers,"  3,  4;  "Stat- 
utes,"  5. 

REPLEVIN: 

1.  Issues,  Proof,  and  Variance.  When  the  petition  in  a  replevin  suit 
alleges  that  the  plaintiff  is  entitled  to  the  possession  of  certain 
personal  property  by  reason  of  a  special  Interest  therein,  evi- 
denced by  certain  notes  and  a  chattel  mortgage,  and  the  proof 
shows  that,  if  he  is  entitled  to  the  possession  thereof  at  all,  it 
is  by  reason  of  a  certain  other  agreement  with  the  defendant, 
and  timely  objection  is  made  to  such  variance  between  the  plead- 
ings, and  the  proof,  it  is  fatal  to  the  recovery  of  the  plaintiff. 
Hardware  Co.  v.   Ross 696 

2.  Damages  to  Defendant.  Damages  to  a  defendant  in  a  replevin 
suit  are  to  compensate  him  for  the  loss  he  has  sustained  by  being 
wrongfully  deprived  of  his  property,  and  their  award  involves 
a  prior  finding  that  he  is  entitled  to  its  possession,  and  he  is 
never  entitled  to  damages  unless  he  shows  himself  entitled  to 
the  possession  of  the  ih*operty  at  the  time  the  suit  was  com- 
menced.     Idem    696 

RESCISSION— See  "Contracts." 

RESTRAINT  OF   TRADE— See   "Contracts,"   2. 

RESTRICTIONS   ON  ALIENATION— See   "Indians." 

RETURN — Of  process — See  "Corporations,"  2. 

REVIEW — In  Supreme  Court — See  "Appeal  and  Error." 
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REVIVAL— See   "Abatement  and   Revival." 

RIGHTS  O^  ACTION— A8sifirnablllty--See  "Assignments." 

s. 

SALES: 

1.  Warranty  of  Machinery.  Warranty  of  a  ditch  disser  held  only 
to  cover  the  character  of  the  machine,  and  not  unsatisfactory 
operation  by  unskilled  operatives.     Hale  v.  Van  Buron,  etc,  Co.         13 

2.  Warranty — Notice  of  Breach — Waiver.  Failure  of  a  buyer  of 
machinery  to  give  notice  of  breach  of  warranty  In  the  manner 
prescribed  by  the  sale  contract,  held  waived  by  the  seller  send- 
ing an  expert  to  examine  the  machine  pursuant  to  the  notice 
given.      Idem —         13 

3.  Latent  Defect — Fraudulent  Concealment — Knowledge  and  Intent. 
A  vendor,  who  sells  cattle  at  a  sound  price,  knowing  that  they 
have  Texas  fever  ticks  on  them,  or  any  other  infection  aftectlng 
their  value  for  the  purpose  for  which  they  are  bought,  the  In- 
fection not  being  easily  detected  by  those  having  had  no  exper- 
ience with  it,  and  who  does  not  disclose  such  knowledge  to  the 
vendee,  is  guilty  of  the  fraudulent  concealment  of  a  latent  de- 
fect, for  which  he  must  answer,  and  the  rule  of  caveat  emptor 
does  not  apply. 

(a)  But  the  vendor  is  not  answerable  unless  he  has  knowledge, 
prior  to  the  time  the  sale  is  consummated,  that  the  cattle  had 
such  ticks  on  them.     Puis  v.  Hornbeck  288 

SCHOOLS  AND  SCHOOL  DISTRICTS—See  "Parent  and  Child." 

Pupils — Courses  of  Study — Rights  of  Parents.  The  school  authorities 
of  this  state  have  the  power  to  classify  and  grade  the  scholars 
In  their  respective  districts  and  cause  them  to  be  taught  In 
such  departments  as  they  may  deem  expedient.  They  may  also 
prescribe  the  courses  of  study  and  text-books  for  the  use  of  the 
schools,  and  such  reasonable  rules  and  regulations  as  they  may 
think  needful.  They  may  also  require  prompt  attendance,  re- 
tipectful  deportment,  and  diligence  In  study.  The  parent,  how- 
ever, has  a  right  to  make  a  reasonable  selection  from  the  pre- 
scribed course  of  study  for  his  child  to  pursue,  and  this  selec- 
tion must  be  respected  by  the  school  authorities,  as  the  right  of 
the  parent  in  that  regard  is  superior  to  that  of  the  school  officers 
and  the  teachers.     School   Dist.  v.  Thompson.- 1 

SET-OFF  AND  COUNTERCLAIM— See  "Bills  and  Notes."  5;  "Insur- 
ance,"  1. 

1.  Privity  of  Parties.  There  must  be  privity  of  p€U*tles  in  order 
to  enable  a  defendant  to  plead  and  prove  a  set-off,  and  defendant 
cannot  plead  and  prove  a  set-off  in  favor  of  himself  and  against 

one  who  Is  not  a  party  to  the  suit.    Van  Arsdale  v.  Edwards. 41 

2.  Existence  Between  All  Parties— Necessity.  Either  party  may 
plead  and  prove  a  set-off  or  counterclaim  of  a  proper  nature,  in 
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SET-OFF  AND   COUNTERCLAIM— Continued. 

defense  of  the  liability  sought  to  be  enforced  by  the  other  party, 
and  It  Is  not  necessary  that  the  same  shall  exist  as  between  all 
parties  plaintiff  and  defendant  in  such  suit,  but  any  party  may 
enforce  his  set-off  or  counterclaim  asrainst  the  liability  sought 
to  be  enforced  against  him.     Loeb  v.  Loeb 384 

3.  Test  of  Validity.  The  validity  of  a  counterclaim  is  to  be  deter- 
mined by  the  inquiry  whether  or  not  the  substance  of  the  facts 
stated  would  constitute  a  cause  of  action  on  behalf  of  the  de- 
fendant against  the  plaintiff,  if  the  plaintiff  had  not  sued  the  de- 
fendant.   Johnson  v.  Acme  Harvesting  Maoh.  Co 468 

STATUTES — See  "Animals";  "Appeal  and  Error'*;  'Attachment";  "At- 
torney and  Client":  "Colleges  and  Universities";  "Constitutional 
Law";  "Commerce";  "Corporations";  "Counties";  "Courts": 
"Elections";  "Forcible  Entry  and  Detainer";  "Frauds,  Statute 
Of;  "Indians";  "Intoxicating  Liquors";  "Judges";  "Judgment"; 
"Limitation  of  Actions";  "Master  and  Servant";  "Municipal  Cor- 
porations"; "Officers";  "Public  Lands";  "Taxation";  "Trover  and 
Conversion";    "Usury";   "Venue." 

1.  Construction — Giving  Effect  to  Entire  Instrument.  It  is  a  pr6per 
rule  of  construction  that  the  entire  act  or  Instrument  is  to  be  ex- 
amined, with  a  view  of  arriving  at  the  true  intention  of  each 
part,  and  that  effect  is  to  be  given,  if  possible,  to  the  whole  In- 
strument and  to  every  section  and  clause.  Courts  favor  a  con- 
struction which  will  render  every  word  operative,  rather  than 
one  which  makes  some  words  idle  and  nugatory.  Bohart  v. 
Anderson    82 

2.  Construction — Intent...  If  a  penal  statute  or  provision  of  law  is 
equally  susceptible  of  two  interpretations,  that  should  be  adopted 
which  gives  it  the  effect  evidently  intended  by  the  lawmakers. 
State  ex  rel.  v.  State  Capital  Co 252 

3.  Special  Laws — Applicability  of  General  Law.  A  local  and  special 
law  authorized  by  section  13,  art.  7,  (Bunn's  Ed.  sec.  185;  Snyder's 
Ed.  p.  221),  does  not  come  within  the  Inhibition  of  section  59, 
art.  5,  (Bunn's  Ed.  sec.  132;  Snyder's  Ed.  p.  181),  of  the  Consti- 
tution, providing  that  "where  a  general  law  can  be  made  applica- 
ble no  special  law  shall  be  enacted."     Rakowski  v.  Wagoner 282 

4.  Enactment — Notice  of  Introduction.  Where  a  special  or  local  law 
has  been  passed  by  the  Legislature,  after  notice  of  the  intended 
introduction  of  said  bill  has  been  published  and  verified  proof 
thereof  filed  with  the  Secretary  of  State,  under  the  terms  of 
section  32,  art  5  (Bunn's  Ed.  sec.  105;  Snyder's  Ed.  p.  149),  of 
the  Constitution,  and  a  certified  copy  thereof  from  the  Secretary 
of  State  is  filed  with  the  record  in  this  court,  and  the  sufficiency 
of  such  notice  Is  not  questioned.  It  will  be  deemed  here  to  have 
been   sufficient.     Idem   282 

^.  Applicability  of  General  Law  as  Affecting  Special  Law.  Sess. 
Laws  1907-08,  p.  611,  c  69,  art.  3,  sec.  23,  authorizing  the  removal 
of  public  officers  by  a  civil  action  for  failure  to  enforce  the  pro- 
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STATUTES — Continued. 

liibition  laws,  is  not  repusmant  to  Const,  art.  5,  sec  69  (Bunn's 
Ed.  sec.  132;  Snyder's  Ed.  p.  181),  forbidding  a  special  law  where 
a  general  law  can  be  made  applicable.    State  ex  rel.  v.  Brown —     433 

6.  Strict  Construction*— Penal  Statutes.  Wilson's  Rev.  &  Ann.  St 
1903,  section  729,  provides  that  "Every  person  whose  message  i« 
refused  or  postponed,  contrary  to  the  provisions  of  this  chapter, 
is  entitled  to  recover  from  the  carrier  his  actual  damages,  and 
fifty  dollars  in  addition  thereto."  The  statute  as  to  the  $60  re- 
coverable in  addition  to  the  actual  damages,  being  penal  in  Its 
nature,  must  be  strictly  construed.     W.  U.  Tel.  Co.  v.  Coyle^ _     74C 

STIPULATIONS: 

Matters  Concluded — Agreed  Statement  of  Facts.  The  defendant,  stip- 
ulating that  the  plaintiff  in  a  forcible  entry  and  detainer  action 
is  entitled  to  recover,  unless  a  certain  state  of  facts,  as  agr*»fld 
by  both  plaintiff  and  defendant,  constitutes  a  defense,  waives  any 
question  as  to  variance  between  the  allegata  and  probata.  Bren- 
nan  v.  Shanks 5<3 

STOCK — Restraint  from  running  at  large — See   "Animals.- 
Injuries  to— See  "Carriers."  1-5;   "Railroads,"  5,  6. 

SUBROGATION— See  "Insurance,"  2. 

SUMMONS — See  "Attachment";    "Judgment";    "Process." 
In  error — See  "Appeal  and  Error,"  29. 

SUPREME  COURT— Original  jurisdiction— See  "Courts";  "Criminal 
Law." 

SUPREME  COURT  CLERK— Fees— See  "Clerks  of  Courts";  "Officers." 

SURVEYS— See  "Boundaries." 


TAXATION: 

1.  Real  Estate — Owner — Purchaser  in  Possession.  A  vendee  of  real- 
ty, in  possession  under  an  executory  contract  of  sale  at  the  dale 
of  the  assessment,  is  the  real  owner  for  the  purpose  of  taxation, 
and  that,  too,  whether  prior  to  said  sale  the  same  was  subject  to 
taxation  in  the  hands  of  his  vendor  or  not.  Bowls  v.  Oklahoma 
City    : 


579 


Compliance  with  Statutory  Requirements.  Where  the  statute  re- 
quires a  series  of  acts  to  be  performed  before  the  owners*  of 
property  are  properly  chargeable  with  taxes,  such  acts  are  con- 
ditions precedent  to  the  exercise  of  the  power  to  levy  taxes  and 
all  the  requirements  of  the  statute  must  be  complied  with,  or 
they  cannot  be  collected.     Nelson  v.   Railway  Co *^^ 
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TELEGRAPHS  AND  TELEPHONES— See  "Statutes,"  6. 

1.  Maintenance  of  Office  at  Railway  Station.  Order  of  Corporation 
Commission,  directing  a  telegrraph  company  to  maintain  an  op- 
orator  at  a  railroad   station,   held    unreasonable.     ChicagOp   R.   I. 

&  P.   Ry.  Co.  V.  State 370 

2.  Maintenance  of  Operator  by  Railway.  Held,  that  a  railroad  can- 
not be  required  to  maintain  a  telegraph  operator  at  a  station  ex- 
cept under  certain  circumstances.     Idem  370 

3.  Same.  Held,  that  an  order  could  not  be  Justified  requiring  a 
railroad  to  maintain  a  telegraph  operator  at  a  certain  station. 
Idem     370 

4.  Transmission  of  Messages — Notice  of  Contents.  To  charge  a  tel- 
egrraph company  for  failure  to  correctly  transmit  a  message,  held 
sufficient  if  the  message  shows  that  it  relates  to  a  commercial 
transaction.     Western   Union  Tel.  Co.  v.  Blackwell   Mill  &   Eltv. 

Co 535 

5.  Same — Action — Remote  Damages.  In  an  action  against  a  tele- 
graph company  for  missending  a  message  accepting  an  offer  to 
purchase  wheat,  evidence  of  result  held  not  too  uncertain,  re- 
mote,  or   hypothetical.      Idem 535 

.6.  Damages — Persons    Entitled   to.     By   "every   person   whose  mes- 

sage is  refused*'  means  the  sender  of  the  message;   that  is,  the 
person  whose  name  is  signed  thereto.     W.  U.  Tel.  Co.  v.  Coyle...       740 

TENANCY— See   "Landlord   and    Tenant." 

TORTS— Assignability  of  cause  of  action — See  "Assignments,**   1.  2. 
Indivisibility  of  action  for — See  "Action,**  1. 

TOWN   LOTS — Contests — See   "Forcible  Entry  and   Detainer,"   5.   6.   7. 

TOWN   SITES— In   Ind.   Ter.— See   "Publicj  Lands." 

TRANSCRIPT— See  "Appeal  and  Error." 

TRESPASS— See   "Injunction.** 

TRIAL: 

1.  Directing  Verdict — Procedure.  On  motion  to  direct  verdict  on 
conflicting  evidence,  all  evidence  In  conflict  with  that  of  the  party 
against  whom  the  motion  is  directed  must  be  disregarded. 
Cooper  V.   Flesner  47 

2.  Motion  to  Direct  Verdict.  Question  presented  on  a  motion  to  di- 
rect verdict  stated.     Harris  v.  Railway  Co 341 

TRIAL  BY  JURY— See  "Jury.** 
Vol.  24—60 
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TROVER  AND  CONVERSION: 

1.  Measure  of  Damages — Election — ^Time  For.  Wilson's  Rev.  & 
Ann.  St.  1903,  sec.  2752,  held  to  authorize  an  election  by  plaintiff 
in  conversion  of  the  measure  of  damages  at  the  t|n:)e  of  submis- 
sion to  the  jury,  unless  he  has,  by  his  pleadings,  or  otherwise, 
before  made  election.     Funk  v.  Hendricks 837 

2.  Same — Election  by  Allegation.  Allegation  in  conversion  held  *not 
election  by  plaintiff  to  claim  certain  measure  of  damages.     Idem      837 

3.  Same — Election  Through  Instructions.  An  instruction  in  conver- 
sion as  to  the  measure  of  damages,  based  upon  Wilson's  Rev. 
&  Ann.  St.  1903,  sec.  2752,  subd.  2,  accepted  by  plaintiff  without 
objection,  constituted  a  sufficient  election  as  to  which  measure 
of   damages   be   claimed.     Idem —      837 

4.  Same — Diligence  in  Suit.  Whether  an  action  for  conversion  has 
been  prosecuted  with  reasonable  diligence  within  the  purview  of 
the  second-  subdivision  of  section  2752,  Wilson's  Rev.  &  Ann.  St. 
1903.  supra,  is  a  question  of  law  for  the  court.     Idem 837 

U. 

USURY: 

Recovery  of  Usury  Paid.  Under  Wilson's  Rev.  &  Ann.  St  1903.  nee 
849,  held,  that  a  party  paying  a  higher  rate  of  interest  than 
therein  specified  may  recover  by  suit  all  the  interest  so. paid. 
Melton   v.   Snow  780 


VARIANCE— See   "Pleading";    "Replevin";    ^'Stipulations." 
VENDOR  AND  PURCHASER— See  "Indians";    "Sales";    "Taxation.- 

1.  Notice— Records — Destruction.  Where  a  deed  has  been  once  re- 
corded, a  subsequent  burning  or  other  destruction  of  the  records 
will  not  render  the  same  ineffectual  as  notice  to  subsequent  pur- 
chasers.   Cooper  V.  Flesher  ^ 

2.  "Actual  Notice."  The  words  "actual  notice"  do  not  always  mean 
in  law  what  in  metaphysical  strictness  they  import.  They  more 
often  mean  knowledge  of  facts  and  circumstances  sufficiently 
pertinent  in  character  to  enable  reasonably  cautious  and  prudent 
persons  to  investigate  and  ascertain  as  to  the  ultimate  facta. 
Idem     —        47 

3  Bona  Fide  Purchaser — Notice.  One  who  purchases  land  with 
knowledge  of  such  facts  as  would  put  a  prudent 'man  upon  In- 
quiry, which,  if  prosecuted  with  ordinary  diligence,  would  lead 
to  actual  notice  of  rights  claimed  adversely  to  his  vendor.  Is 
guilty  of  bad  faith  if  he  neglects  to  make  such  inquiry,  and  Is 
chargeable  with  the  "actual  notice"  he  would  have  received. 
Idem    47 
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VENDOR  AND  PURCHASER— Continued. 

4.  R«m«di««  of  Vondor— EJoetmont.  A  vendor  cannot  maintain 
"* ^  ejectment  against  a  vendee  in  possession  under  an  executory  con- 
"^''-                tract  of  purchase  and  not  In  default.     TalUy  v.  Kingfishsr  Im^ 

:-  :  provs.   Co,   472 

5.  Remediss  of  Vendor — Burden  of  Proof.    In  ejectment  by  a  vendor 
asralnst  a  vendee   in  possession   undor  an  executory   contract  of 

f:?,  purchase  for  an  allegred   default  in  sflid  contract,  the  burden  of 

^"^^r  proof  Is  on  the  vendor  to  prove  such  default.     Idem 472 

6.  Unrecorded  Mortgage — Notice.     Purchasers  of  real  estate,  having 
knowled^re  of  facts  sufficient  to  have  led  to  actual  knowledge  of 

.^  an   unrecorded    mortgage   thereon,    held    to   take   subject   to   the 

mortgage.     Russell  v.  Qerlach 556 

VENUE: 

Changs  of — Discretion  of  Court.     Wilson's  Rev.  &  Ann.  St.   1903.  sec 

4256,  and  Sess.  Laws  1907-08,  p.  592,  c  .68,  art.  1,  sec.  10,  relative 

i-  to  a  change  of  venue  for  bias  of  the  Judge,  held  not  mandatory, 

L-^  and  the  court  is  vested  with  a  discretion  In  granting  or  refusng 

the  same.     State  ex  rel.  v.  Brown  «..      433 

VERDICT— See   -Courts,"   10. 
Direction  of — See  "Trial." 
Review    of— See    "Appeal    and    Error." 

VERXFICATIOX— See   "Bills  and   Notes,"   1;    "Pleading." 

'Z  w. 

WAREHOUSEMEN : 

1.         "Ordinary  Care."    In  the  protection  and  care  of  property  intrust- 
ed to  them,  it  is  the  duty  of  warehousemen  to  use  ordinary  care, 
'  which   is  such   care  and  diligence  as  ordlnar'ly  prudent  persons 
In  that  business  are  accustomed  to  exercise  towards  such  prop- 
erty.    Muskogee   Ice  Co.  v.  Riley  Bros 114 

"'I        2,         Injury   to    Goods — Questions   for   Jury.      Whether    the   defendant 

used  ordinary  care  in  the  case  at  bar  was  a  question  for  the  Jury, 

'  and,   the   Jury   having   found    against   it   on    evidence   reasonably 

-^  tending   to   support   such   a   finding,    their   verdict   is   conclusive. 

Idem     114 

WARRANTY— See  "Principal  and  Agent."   1;   "Sales." 

-         WITNESSES— See  "Evidence.- 

Immunity   from   prootcution — See  "Criminal   Law." 

WORK  AND  LABOR — Attorney's  fees  In  actions  for — See  "Conatitu- 
:  tional   Law,"  6. 

Lien  for  wages — See  "Master  and  Servant." 

WRITS — See     "Injunction";     "Mandamus";     "Process":     "Prohibition*  ; 
"Replevin." 
Writ  of  error — See  "Appeal  and  Error" 
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